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ADVERTISEMENT. 


•  • 


Tms  highly  vahiable  Collection  of  Reports  was  lately  deposited  is  the 
lihraiy  of  the  Faculiy  of  Advocates,  by  Sir  James  Montgomery ,  Bart, 
in  the  ori^al  MS.  of  the  eminait  Judge  who  composed  it-~It  wiU  be 
£mnd  to  be  an  acquisition  to  the  Profession  of  very  unusual  int&rest. — 
Jt  eoBflists'of  mOire  than  1600  Cases,  a  great  number  of  which,  although 
ascertaining  important  points  in  Law  and  Ptact^,  had  not  been  noticed 
by  any  dthar  Collector :— And,  in  several  instances.  Lord  Elchies  b^ 
thrown  new  light  Qn  Cases  r^<»ted  by  Lord  Kilkeiran  and  Lwd  Karnes.. 
—Both  of  these  distinguished  Reporters  bear  testimony  to  the  weiglit 
which  Lord  Eldiies's  opinions  deservedly  had  in  the  deliveratious  on  the 
Bench. 

Lord  Elchies  kept  a  daily  record  in  Notes  of  the  Cases  which  he  con- 
sidered to  be  worthy  of  being  fememhered ;— and  from  these  Notes  he 
compiled  the  Dictionary  now  published. 

Sir  James  Montgomery  presented  the  Notes  eUso  to  the  Faculty 
of  Advocates  ;  ajid  as  they  in  many  instances  contain  a  more  particular 
detail  both  of  the  facts^  and  of  the  opinions  of  the  Judges^  than  appears  in 

the  Dictionary,,  they  are  referred  to„  and  will  be  publislied,  as  a  Supplement 

* 

to  it. 

A  CONSIDERABLE  Bumber  of  Vbluities  of  Siession  Papers,  relative  to  tlie 
Cases^  constituted  likewise  a  part  of  Sir  James  Montgomery's*  valuable 
gift.r— These  Session  Papers  are  sometimes  referred  to»  both  in  the  Die* 
tionary^  and  in  the  Notes.  The  Editor  shall  subjoin  to  Lord  £lchies's 
Notes,  such  additional  Notes,  taken  from  them,  as  may  be  necessary  to 
convey  the  requisite  information*. 
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ADVERTISmUlNT. 


« • 


•   t 


•;:.TbIs  Tohiine  is  printed  in  such  a  manner  as  to  form  s^  Branch  of  the 
Second  Appendix  of  the  DicYionaby  of  Decisions*  4to.  some  time  ago 
published  by  the  same  Bdkoi^^t  ma;  dliier  he  wtributed  tlux>ugfa  that; 
Dictionary,  or  it  may  remain  an  integral  Book^  uniform  with  it 


It  is  hot  certahi  that  Lwd  Efehies  iMtandedfaf  ti^^PMss  IJH^ iifck state 
of  juridical  knowledge^  whid^  it  lut8<  Aike»  to  the  lot  of  the  laiitar  %)  p»^ 
sent  to  theeyeof  tI»Pubfic;--»b«t  eeitai^it  wiflidbkonour  toh^  v^ 


Thb  Editw  has  not  presutted  to  make  ai^y  dkeMllon  of  lh#  kngnage^ 
exoepf  to  Goxrect  merely  ved^  maecuradas«-«-Ili  was  nao«»uffy  to  make 
some  slight  changes  in  the  Order^  wiUi  the  \vm  of  ach^tiMg  it  Ip  th^ 
Settled  Arrangement  of  the  DtcnoMABY  OF  l>ECisiONi4 


OCOROI  SqCARKj 

80th  March  1S18 


:} 


8IB> 

Whiu  I  diitet  a  copy  cX  Load  Ex.cRixft^6  Dkcisxo^s  to  be  sent  to  you^  as  oue  of 
ihoie  who  have  adopted  the  use  of  the  Dictiokaey  of  Decisions  of  which  I  was  Editor^ 
it  is  proper  that  I  should  explain  my  reasons  for  dinng  so,  and  at  the  same  time  inform 
wa  what  stall  remiuos  to  be  dtfM  in  order  to  attmn  the  completion  of  my  extensive 
yndertaking. 

It  is  obvious  that  an  C<]Ution  of  the  Dedsions  of  the  Court  of  Session  alphabetically 
vhissed  under  THUeSf  and  periodically  puUislied  in  the  course  dT  a  considerable  number 
tif  years,  necessarily  required  Appendixes  likewise  alphabetical,  in  order  to  uidude  easea 
relative  to  the  early  Titles,  occurring  during  the  progress  of  the  WorL 

Tn  cases  to  be  published  in  these  Af^ndixes  were  of  two  descriptions^  1st,  those 
that  had  been  reported  in  the  Faculty  Collection ;  2dly,  such  as  had  not  been  l«port^d> 
but  were  yet  hnportasat,  and  frequently  referred  to  m  practice. 

With  regard  to  the  former  I  had  to  sustain  only  the  humble  character  of  an  Editor. 
TTheie  was  no  reason  for  delaying  the  publication  of  thenk  The  38th  atid  last  volume  of 
the  Dictionaty  of  Decisions  was  published  in  1807»  At  that  time  all  the  Faculty  Collec* 
lien  of  prior  date  had  not  been  published,  and  there  was  a  prospect  that,  at  the  com* 
menoement  of  die  Winter  Session  1808,  the  ancient  form  of  the  Court  would  be  changed^ 
«cnd  it  would  be  new  modelled  into  its  present  form  of  Two  Divisions.  This  remarkable 
inddent  in  the  annals  of  the  Court,  became  a  proper  sera  at  which  to  close  the  plan  of  the 
Diotionary.  Accordingly  as  soon  as  all  the  Faculty  rep(^ts  prior  to  the  Division  of 
the  Court  werepublidied,  the  Appendix  I.  was  begun  to  be  printed,  and  it  was  delivered 
to  the  public  with  all  possible  expedition.  At  the  same  time  was  published,  and  sub- 
joined, a  list  pointing  out  the  Distribution  in  the  Dictionary  of  the  whole  cases  in  the 
Faculty  Collxction  from  the  commencement  of  that  Work  in  1763  until  the  last  sitting 
^die  Old  Cotnt  in  July  1808^ 

Thus  was  my  task  as  a  mere  Editor  accomplished,— imperfectly  and  inaccurately  in 
many  instances,  without  doubt:— ^But  those  who  recollect  the  teirifying  OLtent  of  the 
imdertaking  will  not  be  severe  in  thdr  censure* 

Ix  the  preparation  of  the  Appendix  IL  where  I  must  assume  the  mote  responsiUt 
•character  of  an  Author,  by  supplying  cases,  which,  although  not  to  be  fbund  in  any  ook 
lection  of  reports,  are  yet  frequently  refei^ed  to  as  precedents,  I  have  made  some  progress^ 
It  is  evident  that  the  collection  of  materials  for  such  a  publication  must  be  difficult  and 
laborious ;  and  it  is  natural  to  suppose,  that  t  must  be  anxious  to  accomplish  the  task  with 
credit  to  myself.  With  reference  to  these  considerations  the  public  may  expect  those 
reports  without  any  undue  delays 


Among  the  eases  fbrmerly  unreported,  which  were  to  have  been  included  in  tlii» 
Appendix  II..  were  some,  of  considerable  importance,  which  Lord  Karnes  had  merely  men- 
tioned in  a  few  lines  in  his  Dictionary,,  but  of  which  neither  the  facts  nor  tlie  arguments^ 
were  to  be  found  any  where,  except  in  the  Session  papers,  which  happen  to  have  been  pre- 
served in  the  Advocates  Library.  Fortunately  for  the  public  I  have  been  relieved,  in  a 
considerable  degree,  from  this  part  of  my  task,  by  means  of  the  valuable  reports  of  Lord 
Elchies,  (until  lately  inaccessible,)  which  embrace  many  of  the  very  cases  alluded  to  by 
Lord  Eames.  Lord  Elchies  has  likewise  brought  to  Eght  many  important  cases  whicK 
had  escaped  the  vigilance  of  cotemporary  reporters,  and  were  not  at  all  known  in  the  pre- 
sent day.  Even  in  those  cases  which  Lord  Kames  and  Lord  Kilkemm  have  also  report- 
ed, Lord  Elchies  has  frequently  given  additional  information ;— and  as  it  is  ascertained^ 
that  he  was  acknowledged  by  all  his  ootemporaries  to  have  been  the  greatest  lawyer  of  his 
day,  his  views  of  important  precedents  couTd  not  faif  to  be  of  value.  I  should  therefbre 
have  beeiyleficient  in  my  duty  to  the  public  as  the  Editor  of  the  Reports  of  the  Dedsions 
ef  the  Court  of  Session,  from  its  institution  until  its  change  of  form  in  1808,  if  I  had  not 
adopted  the  Reports  of  this  eminent  Judge  as  a  Branch  of  my  Second  Appendix,  printed 
so  as  to  be  capable  of  being  distributed  through  the  Work,  in  the  manner  of  Appendix  L 

You  thus  at  once  perceive  the  purpose  for  which  Lord  Elchies^s  Decisions  are  sent  to 
you,  and  know  what  you  have  further  to  expect,  in  order  to  render  complete  the  series^ 
of  Decisions,  which  it  is  the  object  of  the  Dictionary  to  exhibit 

After  rU,  a  very  essential  itsSkratum  will  remain,-— to  contrive,  by  Indexes^  that 
the  cases  upon  any  particular  pointy  in  a  collection  of  such  magnitude,  should  be  eanly 
ibund.  The  TUU9  of  the  DiCTiONAar  are  general,  and  adinit  frequently  of  many  sub* 
divisions.  I  discover  every  day,  that  practitioners  do  not  always  know  or  recollect  these 
aubdivifflons ;— for  instance,  that  Nuisance  is  classed  under  Public  Police,  Cessto 
BoxoEUM  under  Prisoner,  &c.  A  very  particular  Index  Materiarum  is  therefore  to  be- 
published.  There  are  likewise  to  be  published  Lists  of  the  Cases  in  all  the  early  collecy 
tions,  such  as  Durie^  Stair^  &c  similar  to  the  lists  of  the  Faculty  Collection  already 
published-. 

A  great  majority  of  the  subscribers  for  the  Dictionary  of  Deci^ons  will  receive  the- 
StTPPLEHSNTARY  YoLUscE,  which  is  to  coutaiu  these  Ilidexes,  gratis,  in  the  manner 
expressed  in  a  Note  which  was  distributed  in  April  last,  when  the  First  Volume  of  Lord 
Elchies^s  Dedans  was  published,  and  of  which  a  copy  will  be  found  on  the  succeeding^- 
page, 

I  have  the  honor  to  be^ 

Gtcrge  Square^  \  SIR, 

Nw.  12,  i8ia  y 

Your  most  obedient  servant^. 


.  /y^Ck^giM^^^:^  /^^?^^^:A 


(COPT)  Address  to  the  Subscribers  Jo?*  the  Dictionary  of  Decisions.    (Dis^ 

tribted  along  with  Lord  Elchies's  Reports.) 

This  Volume^  oon^tin^  of  cases  reported  by  Lord  Elchies,  is  a  Brandi  of  the 
Af^ndix  II.  of  the  Dictionary  of  Dedsions.  Another  Branch  of  the  same  Appendix  IT. 
consisting  of  important  cases  never  before  reportedy  is  not  yet  fully  ready  for  publication, 
the  labour  and  research  necessary  for  procuring  the  materials  for  it  being  very  great.  It 
would  be  improper  to  delay  the  publication  of  these  Reports  by  Lord  Elchies  until  the 
other  be  ready,  since  they  admit  of  being  given  eut  separately,  and  contain  much  valuable 
matter,  and  decisions  on  m^uxy  points  which  were  not  known  to  have  been  dedded.  But 
as  soon  as  the  other  Branch  of  Appendix  II.  is  ready^  that  part  which  contains  Lord 
£lchies^s  cases  will  be  combined  with  it,  according  to  the  plan  of  the  Work,  and  they  wiU 
then  be  dehvered  out  only  together.  It  is  requested  therefore,  that  those  Proprietors  of 
the  Dictionary  of  Decisions,  who  shall  receive  delivery  of  Lord  Elchies^s  cases  now,  will 
keep  them  in  Boards,  until  the  Editor  shall  be  able  to  hove  the  other  Branch  of  Appendix 
II.  ready,  which  will  contain  the  Indexes  and  Synopsis  of  both,  with  particular  directiona 
for  binding  them  together. 

As  it  is  an  object  of  solicitude  with  the  Editor  to  render  the  Dictionary  of  Decisions^ 
complete,  and  to  facilitate  reference  and  research  by  every  pos^ble  means,  he  is  preparing, 
besides  the  above,  a  Supplementaby  Volume,  which  will  be  of  considerable  size,  and 
is  far  advanced  in  the  Press,  consisting  of  an  Index  Materiarum,  and  various  other 
Indexes  and  Lists.  This  Volume  he  will  deliver  gratis  to  all  tliose  who  had  purchased 
the  I^tionary  of  Dedsions  prior  to  13th  November  1809,  and  who  shall  have  Ukewise 
purchased  Appendix  I.  and  Appendix  II. 

To  all  persons  in  this  predicament  the  Editor  will  personally  deMrer  the  Supplementary 
Volume.-*To  all  others  it  will  be  sold  in  the  shops,  at  a  price  correspondent  to  its  size 
connected  with  two  circumstances  which  iiceasion  extraordinary  expense,  viz.  a  small  type 
and  many  figures. 

The  price  of  Soots  Law  Books  must  necessarily  be  high  in  comparison  with  books  of 
general  literature,  because  the  number  of  purchasers  is  very  limited,  and  the  impressions- 
thrown  off  consequently  small. 

Some  Practitioners  still  use  the  old  Editions  of  the  Reports.  Lord  Elchies's  Cases 
aaust  be  an  acquisition  to  sudi,  as  well  as  to  those  who  use  the  Dictionary  of  Decisions,, 
and  therefore  a  few  copies  have  been  thrown  off  tot  them,  beyond  the  number  of  the 
Dictionary. 
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35.  1742,  Dec.    14.  King  against —~-. 

36.  1 748,  Feb.   1 5.  Miaxwell  against  Maxwell. 

37.  1 746,  June  1 9*  Mr  John  Erskine  against  Mrs  Kennedy. 

38.  1747,  Nov.    6.  Ross  against  Creditors  of  Easterfem. 

39.  1 750,  Jan.    12.  Orme  against  Wilson. 

40.  1 75 1 ,  Nov.  29;  ProTost  of  Aberdeen,  Supplicant. 

41.  1 752,  Jan.    22.  Strachan  against  The  Creditors  of  Straehan. 

42.  1752,  Jan.    22.  M*Culloch  against  Ross. 

48.  1 752,  June    5;  Creditors  of  Hamilton  against  Boys  and  Others. 

44.  1752,  July     2.  Alexander  Brebner  against  Katharine  Wilson. 

45.  1 758,  Feb.     6.  Creditors  of  Graham  against  Hyslop. 

46.  1758,  Nov.  16.  Murray  against  The  Creditors  of  Burnet 


ADULTERY. 

No. 

1.     1744,  Jan.    20..    Steedman  against  Couper. 


ADVOCATE.    . 

No. 

I.    1743,  Nov.  25.    Garden  of  Troup  against  Mr  Rigg. 
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ADVOCATION. 

No. 

1.  17d4»July  24.    William  Monro  against  EUzsdbeth  McMillan. 

2.  1  ISO,  July  26.    James  Ure  against  Buchanan. 


ALIMENT- 

Countess  of  Wemyss  against  Her  Children. 
Vans  against  Vans. 

Creditc»*s  and  ChildKn  of  Falconer,  Competing. 
Moncrieff  against  Fairholm  d£  Piltoun. 
Blair  against  The  Trustees  and  Creditoijs  of  Scott. 
Maiy  BosweUagainsft  David  Bo^rell  of  Glanaoutht 
Swintcm  of  Strathcxre  against  A&s  Swinton. 
Creditors  of  Douglas  of  61a[ibeFvie. 
Younger  Children  of  Douglas  against  Douglas. 
Watson  against  Davidson. 
Younger  Children  of  Bisaet  of  Lessindrum. 
Apparrait  Heir  of  Napier  against  The  Widows  of  the 
Two  Last  Fiars. 
IS.     1751,  July  10^    Auchinleck  against  Auchinledi:. 

14.  1752,  July  22.    Ludovick  Grant  against  The  Creditors  of  Strachan. 

15.  1754,  Jan.      5.    Patrick  Urquhart  against  Alexander  WiJD. 

16.  1754,  Jan.    26.    Lorimer  against  M'CouIl. 


No. 

• 

1 

1. 

178*,  July 

12. 

2. 

1796,  Feb. 

4. 

8. 

1786,  F«b. 

26. 

4. 

1786,  July 

28. 

5. 

1787,  June 

10. 

€. 

1787,  Nov. 

18. 

7. 

1788,  Dec 

8. 

8. 

1788,  Dec. 

19. 

9. 

1789,  Feb. 

8. 

10. 

1789,  Nov. 

16. 

11. 

1 748,  Dec. 

18. 

12. 

1751,  Febu 

2. 

ALTERNATIVE. 

No. 
1.     1742,  Dec     2,    Anstruther  against  The  Magistrates  of  Pittenween. 


ANNAT. 
No. 

1 .  1 747»  June    9.    Magistrates  of  Edinburgh  against  Relict  of  Mr  Wood. 

2.  1747^  July   14.    Children  of  M'Dermitt  against  Montgomery. 

a2 
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ANNUALRENT. 
No. 

1.  llSSi,  Nov.  27.  Creditors  of  Stewart  against  Dunbar* 

2.  1736,  Feb.   18.  Colonel  Erskine  against  The  Earl  of  Laudordale^ 
d.  1 73  7^  Jan.    1 3.  Creditors  of  Andrew  Ross,  &c. 

4.  1 737,  June  24.  Captain  Chalmers  against  Sir  James  Cimningham. 

5.  1 738,  Jan.    18.  Trustees  of  Mathieson's  Creditors  against  Bohertsonw 
@.  1 789,  Nov.  28.  Forbes  of  KnappenAy  against  Walkingshaw. 

7.  1 748,  July     6.  Cochrane  against  The  Heirs  of  Colonel  Evans. 

8.  1747,  Nov.  27.  Ramsay  against  The  Children  of  Alexander  H(iy. 

9.  1 748,  Nov.  22.  Kinloch  of  Gourdie  against  The  Heirs  of  Meroer. 

10.  1 748,  Nov.  28.  Credit<H*s  <^  Sir  John  Douglas  against  L^y  Douglas. 

11.  1750,  June  14.  Creditors  of  Cockbum  of  Laangtoun. 

12.  1750,  June  22.  Muirhead  against  The  Magistrajtes  c^  Hgddington. 
18.  1 75 1 ,  June  25.  Creditors  of  Langtoup  against  Sjbewart  and  Inglis.^ 

14.  1754,  Jan.    26.  Alelcand^r  Chpaot  ^gat|»8t  Lady  Newmore, 

15.  1754,  Feb.   15..  ]^liUer  agaik)9t  Newlands. 


APPEAL. 
No. 

1.  1734,  Dec.   II.  Wj*  Robert  BTackwood  against  RusselT,  &e. 

2.  1736,  July     8.  M'Leod  of  Cadbbll  against  Gordon. 

8.  .  1743„Nov.    2.  Hume  CampbeD  against  Home  and  Sinclair. 

4.  1 744,  Feb.   1 6.  \Veir  of  Waggateshaw  against  Bailies  of  Hamilton^ 

5.  1750.' Dec.    5.  Rerr,  Deacon  of  Weavers  of  Dunfermline,  Supplicant. 


APPRENTICE. 

1 .  1 735,  Jan.    1 5.  Stalker  agaitast  Carmichael. 

S.  1 788^  Jan.    1 8.  Sinclair  against  M'Leod  of  Cadbol 

S.  1742,  June  10.  Mrs  Fenton  against  Ann  Fhilay. 

4.  1742,  June  25.  Wright  against  Ensign  Lumsdean, 


ARBITRATION. 

No. 
k     1735,  Feb.   12.    Skenes  against  Creditors  of  Sir  D.  Their??. 
2.     1736,  Dec.    10.    Simpson  against  Mr  Patrick  Strachartf 


m 

Na 
S.    1 7S8»  Jan.   1 7*    Blair  against  Gibb. 


4.  1788,  F^b.    12.  Lord 

5.  1741,  July   IQ.  Gardener  agpdnst  M'llhose. 

6.  1741,  July   10.  Captain  John  Garidner  against  Bjpown  and  ColTilL 

7.  1 748,  Jan..   29.  Dalgleish  against  Jdmstonsi 

8.  1748,  Nov.  15.  Mr  Francis  Grant  against  Ochterlony. 

9.  1 751 ,  June  1 1 .  M'Kenzie  of  Redoastle  against.  Sir  Thomas  Calder. 


ARBJTRIUM  BONl    VIRL 
No. 

1.  1734,  Feb.   19.    Agnes  Corsan,  &c.  i^inst  Maxwell,  &e. 

2.  1 789,  Dec.  21.    Captain  Charles  Campbell,  &c.  against  Campbell. 


ARRESTMENT. 

No. 

1 .  1 785,  Jan.    16.  Thomas  Grant  against  Jean  Watt. 

ii.  1786,  June  10.  Robert  Orr  and  J<Am  Sibbeld  against  Harvre. 

8.  1785.  June  19.  English  against  Wilson. 

4.  1 786,  Jan.    1 7.  BaUlie  against  Burton  and  Others. 

5.  1786,  Feb.  24.  Creditors  of  Ogitvie,  Competing. 

6.  1 786,  Dec.     7-  Creditors  of  Menie  of  Blocnnfield. 

7.  1787,  Dec     2.  •Forbes  against  Ross.. 

8.  1788,  July     4.  Lochwood  ^gainst  Wilson. 

9.  1 738,  Dec.   2 1 .  Earl  of  Aberdeen,  against  Creditors  of  Scott  of  Blair. 

10.  1789,  Jan.    10.  Credil<M^  of  JVfenzies  ofLethem,  Competing. 

11.  1 789,  Feb.     7.  Mrs  Sinclair  against  Creditor^of  Her  Husband. 

12.  1789,  June  26.  John  Tuach  against  M'£^enzie.. 

18.  1788,  Nov.  20*  Creditors  of  Scott  against  Earl  of  Aberdeen.. 

14.  1740,  Feb.   18.  Sir  Robert  Gordon  against  Sir  Harry  Innes. 

15.  1740,  Nov.    7.  Robert  Bfggar  against  Robert  Pringle. 

16.  1741,  Jan.  2r.  A.  against  B. 

17.  1741,  July  22:  White  against  Maxwell. 

18*  1741,  July  81.  Danish  Asiatic  Company  against  Wightman^ 

19:  1742,  June  22.  Creditors  of  Hardie,  Competing. 

fiO.  1742,  Nov.  81.  Rae  against  Nielson. 

$1..  1742,  Dec.     9.  Creditors  of  Wedderbmn  against  M*Kcnzie. 
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No. 

22.  1 744,  Feb.  28.  Gabriel  Napier  against  Lord  Elphington. 

2S.  1745,  Feb.  12.  TJiomas  Grant  against  William  Jones. 

24.  1 745,  June    9.  Creditws  of  Glendoning  against  Mbntgomery. 

25.  1745,  July     9.  Blair  against  Henry  Balfour  of  Dunboig. 

26.  1746,  June  29.  M'Leod  of  Geiusies  against  M^Leod  of  CadboU. 

27.  1748,  Nov.    9.  David  Gibson  against  Sir  Richard  Murray. 

28.  1 751 ,  Jan.   11.  A.  against  B. 

29.  1752,  Dec.   12.  Faichney  against  John  Campbell. 

30.  1 75S,  July  28.  Elizabeth  Bannerman  against  J^hn  Salmond. 


ASSIGNATION. 

No. 

1 .  1 735,  Nov.    7.  Graham  against  Reid. 

2.  1 787,  July    1 8.  Elizabeth  Lauder  against  Earl  of  Roseberry . 

3.  1 787,  July   1 5.  Aitchison's  Assignees  against  James  Drununond. 

4.  1741,  July     8.  Laing  against  Nicol. 

5.  1 748.  Jan.    22.  Crockat  again^  Brown. 

6.  1 745,  June    5.  Mary  Hay  against  Steuart. 

7.  1749,  July   14.  Telfer  against  Spence. 


BANK. 

No.  ' 

1 .  1 785,  July  25.    Sir  John  Dalrymple  against  Executors  of  Halket. 

2.  1 749,  Feb.  24.    Bank  of  Scotland  against  Royal  Bank  and  Crawford. 


BANKRUPT. 

No. 

1.  1733,  Feb,     1.  Snee,  &c.  against  Creditors  of  Anderson. 

2.  1734,  June  18.  Snee,  &c.  against  Creditors  of  Anderson. 

3.  1 785,  Feb.     7.  Creditors  of  Duff  against  Sir  John  Gordon. 

4.  1 785,  July  22.  Creditors  of  Joseph  Cave  against  Henderson. 

5.  1 785,  Nov.  25.  Creditors  of  Merchiston  against  Colonel  Charteris. 

6.  nse,  Feb.     3.  Creditors  of  Merchiston,  &c  against  E.  c£  Aberdeen. 

7.  1 786,  July     9.  Young  against  Smith. 

8.  1737,  Feb.     1.  Lord  Belhaven^  Supplicant. 
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No. 

9.  1 737,  Feb.   16.  Creditors  of  Joseph  Cave. 

10.  1737,  Feb.  24.  Lord  Kilkerran  against  Cowper. 

1 1.  1737,  June  29.  Yaxly  I>avidson  against  Anna  Brown. 

12.  1 738,  Jan.     6.  Creditors  of  Eyemouth* 

1 S.  1 738,  Jan.    1  o.  Creditwrs  of  Paterson,  Competing. 

14.  1 739,  Jan.    1 8,  Chalmers  against  M^ Alla»  &e. 

15.  I739t  Feb.     1.  .  Creditors  (^Mathieson  against  Carlile. 

16.  1 740,  Nov.    7*  Kirkland  agunst  Miller. 

17.  1 743,  Feb.     9.  Creditors  of  Agnes  Hamilton  against  Henrj*. 

18.  1743,  June  17.  Robert  Forrest  against  Margaret  Laing. 

19.  1 746^  June  20.  Marshall  against  Yearaan  and  Spence. 

20.  1746,  June  20.  .  Alexander  Christie  against  John  3penee. 

21  -  1747,  Nov.  13.  Captain.  Ogilvie  against  Creditors  of  Aberdeen.. 

22.  1 747,  Dec.     8.  Thomas  Horisoi;i  against  Strichen. 

23.  1 748,  July  23.  M'Kinqie  and  Others  against  Forresters; 

24.  1 749,  Nov.    7.  Creditors  of  Castle-Stewart  against  Mitchell. 

25.  1750,  July  10.  Creditors  of  Johnston  against  Nisbet  and  Innes. 
26«  1751,  Jan.  26.  Forbes  against  Brebner  and  Others. 

27-  1 751,  Jan.  29.  Johnston  against  Home  of  Manderston. 

28.  1752,  Nov.  16.  Robert  Gra>vfurd  again/it  Stirling,  &c. 


BASTARD. 

No. 

1 .     1 747,  June  20.    Thomas  Reid.  against  Officers  of  State^  &c. 


BATTERY. 

No. 
1 .     1 742y  Feb.   18.    Dick  against  Harry  Steill. 


BENEFICIUM  COMPETENTIJE. 
lo. 

1.  1734,  Dec.     6.    Anderson  against  Geddes. 

2.  1745,  Feb.   21.     Bontein  against  Mildovan. 

3.  1749,  Nov.  90.    John  Hogg  against  Mrs  Hogg  and  Her  Children 


nil 
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No. 
1. 

2. 
S. 
4. 


5. 


6. 

7. 

8. 

9. 
10. 
II. 
12. 
IS. 
14. 
15. 
16. 

17. 
18. 
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21. 
22. 
28. 
.  24. 
25. 
26. 
27. 
28. 
29. 
80. 
81. 
82. 
SS. 

S5. 
36. 


1783 
1788 
1784 
1784 
1785 
1735 
1785 
1785 
1786 
1786 
1786 
1786 
1787 
1737 
1787 
1787 
1747 
1788 
1738 
1789 
1740 
1741 
1741 
1741 
1742 
1742 
1742 
1742 
1748 
1748 
1743 
1743 
1743 
1744 
1744 
1744 


June  29. 
July  27. 
Feb.  13. 
July  5. 
Feb.  5. 
Feb.  7. 
July  22. 
Nov.  20. 
Jan.  18. 


Jan. 
Jan. 
Jan. 
Jan. 


18. 
15. 
17. 

7. 


Feb.  22. 
Feb.  24. 
June  -28. 
Nov.  11. 
Nov.  18. 
Dec  6. 
June  6. 
Jan.  22. 
Feb.  11. 
Feb.  25. 
July  la 
June  18. 
June  18. 
July  7. 
Nov.  12- 
Feb.  15. 
June  10. 
July  29. 
Nov.  18. 
Dee.  16. 
Jul.  5. 
Feb.  22. 
June  15. 


BILL  OF  EXCHANGE. 

Baillie  against  Dawson. 

Gordon  against  Nathan  Duke  of  Leiths. 

Nielson  against  Russell. 

Huntington  against  Provost  Campbell. 

Dunn  against  Adam. 

Inne^  against  Gordon. 

Van  Charant»  &c.  against  Baldwin. 

Anderson  against  Alexander  Wood. 

Patrick  Crawfurd,  Supplicant. 

Patrick  Crawfurd,  Supplicant. 

Gillespie  against  Barr.  ^ 

A.  against  B. 

Weir  against  ParkhilL 

Mark  Kerr  against  Chalmers. 

Adam  against  Dick. 

Dunwoodie  against  Johnston. 

Crawfurd  of  Auchnames  agaijist -Maxwell. 

Mansfield  against  Buchanan. 

A.  against  B. 

AinsUe  against  Arbuthnot  and  Company. 

Tarras  against  Inne$  of  Dunkinty. 

M*Neil  of  Ugdale  against  Campbell  of  Glenfaddd^ 

Paterson  against  Finlays. 

Andrew  Forbes  against  Fonnereau. 

Calder  against  Mary  Proven. 

John  Alexander  against  Scott. 

Lady  Forrester  against  Lord  Elphingston. 

Dickson  against  Warrander. 

Strachan  and  Lindsay  against  Ross. 

Russell  against  Shaw. 

Ramsay  against  WiUi^n  Hogg. 

Ochterlony  against  Hunter  of  Polmood. 

Straiton  against  Scott  of  Millbie. 

Drummond  against  Graham. 

Robertson  and  Haliburton,  Supplicants. 

Stewart  against  Ewing. 
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No. 

S7.  1747»  July  2L  Claud  Johnslon  against  William  Hogg. 

38.  1 747>  Dec.     9.  Sir  John  Gordon  of  Embo  against  Lady  KinminilT:. 

89.  1748^  June  21.  Tudhope  against  TutnbuU* 

40.  1 7489  Noy«  24.  Kinloch  of  Gourdie  against  Heirs  of  Mercer. 

41.  1748^  Nov»  26.  Henderson  against  Elias  Cathcait. 

42.  1 749»  Jan«    29»  Forbes  against  William  Young. 
48.  1749,  Feb.     1.  Thoinson  against  Colvill. 

44.  1749»  June  28.  Jamieson  against  Gillespie. 

45.  1749,  Dec»   18.  Hogg  against  Murray  and  Yates. 

46.  1750>  Jan*    12.  Alison  against  Agnes  Seton. 

47.  1750,  July     4.  A.  against  B» 

48.  1750,  Dec   lU  Lockhart  of  Bii*1diill  against  Elizabeth  Merrie. 

49.  1751,  Jan.    29,  Charles  Cruickshank  against  Mitchell. 

50.  1751,  Feb.   19.  Kerr  against  Hugh  Clerk. 

51.  175J,  July  80.  MoBcrieff  against  MoBcrieff. 

52.  1751,  Dec.   18^  Moncrieff  against  Sir  William  Moncrieff. 

63.  1 752,  Jan.    24.  Jlobert  Datrymple  agwist  Bailie  Lyon. 

64.  1758,  Nov.  27.  James  Campbell  agwist  David  Gibson. 

55.  1754>  Febv  20.  Andrew  Lookup  against  Creditors  of  Crombie. 


BLANK  WRIT. 

No. 
1.    1742,  Dec^  21.    Cairns  against  Cairns. 


2.    1749,  Feb»   10»    Mr  WiBiam  Donaldson  against  Jamej  Donaldson. 


Mh- 


BONA  ET  MALA  FIDBS^BONA  FIDE  PAYMENT. 
No. 
1.    1788,  Nor.  10.    Lorimeri^ainst  Adami 
6.    1786,  Feb.  17.    Ycsk-Buildings  Company  against  Gardetl« 
8.     1 786,  July  25.    Dahympl^  ogoinst  Representatives  of  Halkett. 

4.  1 788,  Jan.    26.    Corsan,  and  Rae,  Her  Husband^  against  Maxwell 

5.  1 748>  Jan.      6,    Andrew  SpreuU  against  SpreuU  Cirawford. 

6.  1 744,  Feb.  24.    Antonius  Leslie  against  Leslie  of  Pitcaplci 

7.  1 75lj  July     3.    Chwtian  Begg  against  Mr  Thomas  Rigg  of  Mortoni 

b 
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BXJRGH  OF  BARONY. 

No. 
1 .     1  *iS5,  Jau.    1 7.    Elirl  Wigton  against  Bailies  of  KirkintUIoch. 


BUKGH  ROYAL, 
No. 

1.  1734,  June  12.  Henderson  against  Magistrates  of  Irvine. 

2.  1 785,  Feb.     7.  Late  Magistrates  of  Stirling  against  The  Present. 
S.  1785,  June  18.  Carnegy,  and  Others,  against  Bailies  of  Forfar. 
4*  1785,  July  28.  Johnston  against  Magistrates,  &c  of  £dinburg|i. 
5  1736,  Jan.    31.  McDonald,  &c.  against  Governor  of  Fort-William. 
b.  1786,  July     7*  Candlemakers  of  Edinburgh  against  Magistrates. 

7.  1786,  July   16.  Nicol  against  Grosett. 

8.  1 737,  Jan«    26.  Merchant  Company  of  Edinburgh  against  Roo. 

9.  1 788,  Feb.     1 .  ^Magistrates  of  Jedburgh,  Competing. 

10.  1738,  Dec.   18.  Gordon,  Supplicant,  against  Bailies  of  Annan. 

11.  1 739»  July  — ^  King's  Advocate  against  Smith  in  Annan. 

1 2.  1 740,  Feb.  22.  Lord  Braeo  against  Town  of  Banff. 

13.  1740,  Dec.   12..  Election  of  Haddington* 

14.  1741,  Jan.    27.  Election  of  Haddington. 

15.  1 74 1^  Feb..     &.  Election  of  Brechin. 

16.  1 74 1 ,  Feb.  1 1 .  Election  of  the  Town  of  Perth. 

17.  1741,  Feb.   1 7.  Election  of  Lochmaben. 

18.  1742,  Nov.  80.  Tacksmen,  of  Edinbiurgh  Impost  against  Gilchrist. 

1 9.  1 748,  Nov.  24.  Election  of  Forfar. — ^Binning  against  Binning. 

20.  1 744,  Feb.  29.  Town  of  Banff  against  Campbell  of  Carwhiiu 

21.  1 744,  July  3 1 .  Ogilvie  against  . 

22.  1745^  July  81.  Section  of  In  verkeithing. 
28.  1 747,  July     2.  Election  of  St.  Andrews. 

24.  1 747,  June  1 1 .,  Election  of  Wick. 

25.  1747,  Jime  80^  Magistrates  ofEjjrkwaUagmnst  Inhabitants. of  Strom** 

ness; 

26.  1 747,  Juljr     3.,  Election  of  Rutherglen.. 

27.  1747,  Dec.^    2.  Laing,  &c.  against  Magistrates  of  Selkirk. 

28.  1748,  July   12*  Muiihead  against  Magistrates  of  Haddington. 
89.  1749,  Jan.    12.  Election  of  Wick. 

80.  1 752,  Jan.    23.  Henry  Geekie  agsunst  Agnes  Haliburton»,  &iC^ 


No. 

SI. 

1752,  June  SO. 

9S. 

1 752,  June  80. 

9S. 

1752,  July  8. 

S4. 

1752,  July  8. 

S5. 

1752,  July  10. 

36. 

1752,  Dec.  14. 

»7. 

1752,  Dec  15. 

88. 

1752,  Dec.  26, 

39. 

1754,  Jan.  11. 

40. 

1754,  Feb.  27. 
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Burgesses  of  Irvine  against  The  Magistrates. 
Heritors,  &c.  of  Musselburgh  against  Magistrates. 
Burgesses  of  Irvine  against  The  Magistrates. 
Town  of  Perth  against  Alexander  Clunie,  &c. 
Magistrates  of  Pittenweem  against  Cleland. 
Magistrates  of  Stirling  against  Mr  David  Walker. 
Trades  of  Burntisland  against  The  Magistrates. 
Magistrates  of  Edinburgh  against  Sir  R.  Myreton. 
Election  of  Culross 
Glass  against  Magistrates  of  St  Andrews. 


CAUTIO  JUDICIO  SfSTI  ET  JUDIGATUM  SOLVI. 
No. 

1.  1748,  Dec.   IS.    Captain  Ralph  Dundas  against  Roderick  M^Leod. 

2.  1751,  Feb.   IS.    Chalmers  against  Gore. 


CAUTIO  JURATORIA. 


No. 
1.     17S4,  July  26.    A.  against  B. 


CAUTIONER. 

No. 

1.  I7S4,  Feb.   15.  Chidmers  of  Gadgirth  against  Montgomery. 

2.  1 7S4,  Dec     5.  Agnes  Tumbull  against  Thomas  Fotheringliam. 

3.  1 7S5,  Jan.    1 6.  Commissioners  of  Excise  against  Mitchell  of  Piteddie. 

4.  1 7S5,  Dec  20.  Forbes  &c.  against  Executors  of  Lady  Saltoun. 

5.  17S6,  July  22*  Marshall  against  Thorn. 

6.  17S6,  Dec.     S.  Robertson  against  M'Linlay. 

7.  1 7S8,  Jan.    10.  Thomas  Boyes  agidnst  Qgilvie  of  MurthiU. 

8.  17S8,  June  18.  Rowand  against  Lang* 

9.  1 788,  Dec.   19.  Mr  Lockhart  against  Lord  Semple. 

10.  1741,  July  22.  Sir  Robert  Munro  against  Bain  of  TuUoch. 

11.  1 741,  July  SO.  Trustees  of  Kincaid's  Creditors  against  Farquhar. 
13.     1742,  Feb.     S.  Spence  against  Caves. 

b2  * 


No. 

IS.  1 742'»  June  29.  Middleton  against  Buniet 

14.  ma,  Nov.  23.  Hunter  against  Hamilton. 

15.  1744s  Feb.  29.  Sinclair  of  Scotseatliill  against  M'Kay. 

16.  174£9JuIy  10.  Sir  Robert  Pdlock  af^nst  Afrs  Lockhart. 

17.  I747»June  6.  Mr  Robert  Blackwood  against  James  Halilwrten. 

18.  1749,  June  2.  Barbara  Angus  against  Dr  Ooult. 

19.  17^15  July  26.  James  Gibb  againi$t  Walker  and  Simpson^ 

20.  nsu  Nov.  29.  Magdalen  Sookt,  against  Dame  Misabeth  Nidiolsoa* 

21.  1752,  Jan.  7.  Copland  of  CoUieston  against  Irvine  of  Gribtott. 

22.  1 752,  June  4.  Campbell  agamst  M'Lachlan. 

2S.  1 753,  Jan.  1 7.  Dame  Elizabeth  M'Kenzie  against  M'Renzie. 

2  if.  1 752,  July  9.  Scott  of  Farnish  against         •    . 


^  i». 


CITATION. 

Sio. 
1.     1 742,  Dec.   10.    Magistrates  of  Edinburgh  against  Clark8<»i. 


CLAUSE. 
No. 

1.  1739,  July  25.    Creditors  of  William  Thomson. 

2.  17S9,  Dec.   II.    Mr  George  Buchan  against  Sir  William  Cockbum. 

3.  1 744,  July  26.    Creditors  of  Easterfeam  against  Representatives  of 

Ann  M*Leod. 
i.    1 748,  Feb.   1 1  •    Earl  of  Home  against  Bothwell. 


>*^aaMHMk^> 


C0MMISI»ON£RS  OF  StJPPLY. 

No. 

1 .  1 785,  July  25.  Hepburn  of  Monkri^  against  Hay  <^  Hopes.  - 

S.  1742,  July  so.  Election  of  Gerk  of  Sup^y  of  Banffl^bupe. 

S.  1742,  Dec.    8.  SinckdragaibstCommisaonerBof  Supply  of  Caithness. 

4.  1744,  Feb.  17,  Town  of  Kirkwall  agaiast  Inhabitants  of  Stromness. 

5.  nsii  Feb.  12.  Gordon  against  6<»doA«. 

6>  l75^»Aug.    3.  Sutherland  (rf*  SwiAzie  agattkst  Sutherland. 
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No. 


COMMONTY. 


1.  1*738,  Nov.  d4r.  Andrew  Tennant  in  Handaxwood  s^ainst  Murray. 

S.  1769,  Feb.     1.  Earl  of  Wigton  and  Camwath  against  Feuars. 

S.  1 739,  Nov.     7.  Sir  David  Dakymple  against  Hay  of  Drummelzier. 

4.  1 74O9  Feb.     I  •  Sir  Robert  Stewart  against  His  Vassals. 

5.  1740,  Feb.     2.  Duke  q£  Douglas  and  Mr  Baillie  against  BaiUie. 

6.  1 748,  June    2.  Davidson  against  Kerr. 

7.  1748,  June    8.  Sir  George  Stewart  against  Mr  John  M*Kenzie. 

8.  1752,  Dec.   15.  Mrs  BaUbiu:  against  Moncrieff,  &c. 


COMMUNIQN.ELEMENTS^ 
No. 
1 .     1 742,  June    9.    Heritors  of  Strathmiglo  against  Mr  G.  GOIespie;. 


eOMJMUNITY. 
No. 

r.     1736^  July   18.  Anderson  against  Campbell. 

2.     1 740,  June    7.  Mitchelson,  &c.  against  M'Kenzie  and  Lesly *. 

8.    1740,  July     8..  Dr  Glen,  &e.  against  Deacon  Cunningham. 

4.  1 744,.  June    3..  Baxters  of  Edinburgh  against  Shiells. 

5.  1 749^  Nov.  80..  Maltmen  of  Glasgow  against  Robert  Tennent.. 

6.  1749^  Nov.  80.  Maltmen  of  Glasgow  against  John.  Luke.. 
7-     17^2,  July     8-  Countess  of  Perth  against  Davidson,  &e. 
8.     1758,.  Ijrav..  28»  Duke  of  Roxburgh  against  Town  of  Kelso* 


COMPENSATION— RETENTION.. 

1.  173S,  June  29..  BaiUe  against  Dawson;. 

2.  1 78S,  Nov.  29.  Susan  Barham  against  Lord  Mordaunt 

8«  1785,  July  24.  Dr  Learihbnt  against  Watsan  of  Saughton.. 

4*  1738,  July  2S.  Clerk  c^  Glendoridi  against  Ferguson  of  T 

5.  1 740,  July  24.  Leith  of  Leithhidl  against  Gordon  of  Lavv. 

6.  i78»|Jan.     £•  Maxwell  Against  Credit<»fft  of  M'CuUodi- 
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No. 
7. 

8.  1 742,  Dec.  .    7.    Creditors  of  Kinsterie  against  Ross  of  Kilravock. 

9.  174^,  Dec,    '9.    Creditors  of  Paterson  against  M'Aulay. 


0. 

♦ 

.     1 742,  Peb.  26.    Earl  Strathmore  against  Earl  of  Aboyne. 
.     1 742,  Dec.  .    7.    Creditors  of  Kinsterie  against  Ross  of  Ki] 


COMPETITION. 

No. 

1.  17dS,  Feb.    14.  M'Gill  against  Real  Creditors  of  Hay. 

2.  1 786,  Dec.      1 .  Creditors  <^  Sir  James  Dunbar. 

S.  1787,  July   15.  Bell  of  Blackethouse  against  John  Garthsliore. 

4.  1 737,  Nov.    6.  Captain  Cludmers  against  Sir  James  Cunningham. 

5.  1 788,  Jan.    10.  Creditors  of  Mr  Patorson^  Competing. 

6.  1741,  Feb.    24.  Creditors  of  Earl  of  Buchan  against  Lord  Cardross; 

7.  1 746,  Dec.      5.  John  Graham  against  Creditors  of  Trail. 

8.  1747,  Jan.    24.  Creditors  of  Whitehaugh,  Competing. 

9.  1749,  Nov.  24.  Creditors  of  Charles  Gray. 

10.  1750,  June  18.  Competition,  Dempster  and  Lady  Kinlocli. 

11.  1751,  June  12.  Creditors  of  Fullerton  of  Carleton,  Competing. 

12.  1752,  June  26.  York-Buildings  Company  against  Duke  of  Norfolk. 
18.  1758,  July  27.  Creditors  of  Campbell  against  Earl  of  I^uderdalc; 

J  4.  1 758,  Nov.  22.  Ranking  of  the  Creditors  of  Bonjedward. 


CONDICTIO  INDEBITI. 

No.    . 

1.  1785,  Feb.    14.    Thomas  Ross  against  M<CullocIi. 

2.  1 745,  June  25.    Earl  of  Peterbbrrow  against  Mrs  Murray. 


CONDITION. 

No. 

1.  1788,  Nov.  1 7.  Captain  Halkett  agsdnst  Sir  George  Wardlaw. 

2.  1 788,  July     7.  Drummond  against  Drummond. 

3.  1 744,  Nov.  20.  Jamieson  i^ainst  Telfer. 

4.  1 746,  July     4.  Cairmont  against  Gordon. 

5.  1 749,  Feb.     1 .  Mason  against  Executors  of  George  BeU. 

e.  1 752,  Feb:     7^  Janet  Maxwell,  &c.  against  James  Maxwell. 
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DAMAGE  AND  INTEREST. 

M^CuUoch  against  M*Culloch  of  Polton. 
Paterson  against  Keith  of  Bruxie. 
Elspeth  Stewart  against  Aaron  Grant. 


1 

1 

1 

,  No. 

i 

1.    1134,,  July     5. 

1 

! 

2.     1745,  Feb.   28. 

1 
i 

3.    1759>I>ec.   14. 

DEATH-BED. 

Na 

1 .  1 7S3,  Dec,     5.    William  Inglis  against  Inglis,  eUias  Hamilton. 

2.  1733,  Dec.  20.     Christieson  against  Kerr. 

3.  1784,  Feb.    14.  '  Hood  against  David  M^Latchie. 

4.  1734,  Feb.   15.    Ballantyne  against  BBllahtyne. 

5.  1734,  Feb.  21.    Christieson  against  Kerr. 
6*  1786,  June  16.    Brown  against  Muir. 

7.  1736,  July  80.     Creditors  of  Sir  Patrick  Strachan  against  Baldwin.. 

8.  1 736,  Nov.  24.    Earl  of  Rbseberry,  &c.  against  the  Ladies  Primrose.. 

9.  1 736,  Dec     8.    Henryson  against  Henrysons. 

10.  1788,  Nov,  28.    William  Irvine  against  Agnes  Irvine,  &c.     ^ 

11.  1789,  Feb.   18.    Margaret,  &c.  Craig,  against  Maltsters  of  Glasgow. 

12.  1740,  Jan.    16.    Mackean  against  Mackeans. 

13.  1740,  Nov.  18.    Hedderwick  against  Campbe)!. 

14.  1 742,  June  24.    Urquhart  against  Urquharts* 

15.  1748,  Jan.      4.    James  Wood  against  Norrie. 

16.  1743,  Nov.  23.    Janet  Sommervell  against  Marion  Geddie. 

17.  1744,  Nov.    2.    John  Lesley  against  Robert  Cleugh. 

18.  1744,  Dec.   1^.  .  Irvine  against  Irvine. 

19.  1748,  June  10.  .  Cunningham  against  Whitefpord. 


EJECTION. 

No.  ' 

1.     1789^  July  18.    Prihgle  against  Earl  Home. 


■  I   11 


ESCHEAT. 
No.  ~ 

1..    1 789,  Jul.    18;    Creditors  of  SKr  David  Baird  against  Mrs  Erskine. 


/ 


EXECUTION. 

No. 

1.  1734.  July  a^.    a;  against  B: 

2.  1786,  July  30.    Nisbet  of  Dirleton  against  His  Factor  and  Carsttors. 

3.  1738,  Nov.  88.    Aidiibald  M'Laohian's  Caw. 

4.  1753,  Aug.     ^J    Auchindoss,  &c.  Supplicants. 


EXECUTOR, 
No. 

1 .  1 736,  July     6«  Lundie  against  Lundi^. 

2.  1 737,  June  23*  James  Mitefaeli  against  Mitdiell  of  Bbdrgorts. 

3.  1 737,  July     5.  Comett  Ogilvie  against  Matthew  Stewtatt 

4.  1 737,  July  27.  Rochead  against  Mr  Hugh  Murray. 

5*  1738,  Nov.    7.  Mirrie,  and  Lockhart,  Her  Hushand,  against  IngUs« 

6.  1 738,  Dec.     6.  John  Norris  against  Bethia  Law. 

7i  1 739,  Nov.    7.  Mrs  Jeto  Cndck  against  Ann  Najuer. 

8.  1741,  Feb.  27.  Margaret  Moubray  against  Agnes  Simpsoo. 

9.  1742,  Feb.   19.  Colonel  M'Doaall  against  Mr  Chailes  M'Douali. 
IQ.  1740,  July  21.  Creditors  of  Johnston  against  Dickiesoob 

11.  1743,  Nov.    2.  Armstrong  against  Sir  Donean  Campbdl,  Ace. 

12.  1743,  Nov.  22.  Anderson  against  Andaosons* 

13.  1 744,  Jan.    1 3.  Creditoro  of  Mr  Minxay  of  KlnnixBBiottd,  Competing. 

14.  1744,  Feb.   10.  Lord  Napier,  kc  against  Hamilton  and  Biilfie. 

15.  1744,  Nov.  27.  Croditors  of  Hu^  Muiray  against  His  Relict 

16.  1744,  Dec.  18.  Blair  against  Dun. 

1 7.  ■■  ■    ,  ■  Cunningham's  Crediton  a^bii^  Gainer. 

18.  1744,  Dec.  2l.  M^DousH  against  His  Father's  Creditors. 

19.  1 745,  July     9.  Biggar  against  Helen  Bee* 

20.  1751,  Feb.  20.  Spence  against  Creditors  of  Alcorn. 

81.  1753|  July  23.  Sir  Archibald  Grant  against  Mrs  Burrows,  &cc. 


u. 


FACTOR. 
No. 

1 .  1 734^  July     4.    William  Cunningham  ^  Supplicant 

2.  1 736,  Nov.  30«    Edgari  Factor  of  Clouden,  against  The  Creditors. 
s^          S*    ITST^Dec*  l«.    Creditors  of  Anderson  against  Handy  side. 
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Rankine  against  Mollison. 
Pringle  end  Porteous  against  Mr  David  Rainedy. 
Robertson  against  Potter,  and  Horn  his  Factor. 
Crawfurd  against  Representstttves  of  Craivfurd. 
Mine  Adventuring  Company  against  Andrew  Brown. 
Lady  Ckmkm- s  Claims  on  the  Estate  of  Tarpersie, 
]>rfimnt<md's  Claim  on  the  Estate  of  Strathallan. 
Hoy  agwnst  Kennedy  and  M'Lean. 


4. 

1 738,  Jan.  — -. 

6. 

1788,  June  16. 

6. 

1789,  July  19. 

7. 

1789,  Nov.  30. 

8. 

1749,  Nov.  le. 

9. 

1750,  Nov.  2. 

]0. 

1751,  Jan.   8. 

11. 

1758,  Dec.  6. 

FACULTY. 
No. 

1.  17S7,  June  21.  Marion  TtimbuH  against  Margaret  Ogilvie. 

2.  1 787,  June  28.  Borthwick  against  Trades  Maiden  Hospital. 
S.  1787,  July  28.  Creditors  of  Douglas  against  Isobei  Stewart. 

4.  1789,  Jan.    11.  Alexander  Anderson  against  William  Anderson. 

5.  1789,  Nov.  14.  Miss  Cunningham  against  Creditors  c^Balquhan. 


FALSA  DEMONSTRATIO. 
No. 

1 .  1 786,  July     S.  Walkingshaw  against  His  Majesty's  Advocate. . 

2.  1751,  Dec  21.  Macdonaid  against  His  Maje^'s  Advocate. 

S.  1752,  Dec.'  26.  Sharp  of  Hoddam  against  Creditors  of  Mossknow. 

4.  1758,  July     B,  Creditors  of  Lord  Rutbven,  Competing. 

5.  1758,  July     6.  Provost  Hamilton  againM  Dalglieih. 


FEU. 

No. 
1.     1786,  Nov.  24.    Dundonald  against  Elizabeth  Barr. 


FEU-DUTIES. 

Na 

1.  1758,  June  27*  Creditors  of  Poldean  against  l^ufrp  of  Hoddam. 

2.  1 788,  July  28.  Scott  against  Scott. 

3.  1740,  Dec  10.  Sc<5tt  of  Harden  against  Pringle. 

c 
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FIAR. 

No. 

1 .  1 ISS,  Dec.     6.  Angus  against  Ninian. 

2.  1 735^  July  22.  Aitchieson  against  Brown  and  Miln. 
S.    1 7855  Nov.  25.  Cunningham  against  Walker. 

4.  1 735,  Nov.  26.  Children  of  Frogg  against  Granger. 

5.  1 739,  July     3.  Ferguson  against  Jean  M'George. 

6.  1 740,  Nov.    9.  Campbell  against  Campbell* 

7.  1741,  Feb.  24.  John  Lillie  against  Walter  Riddell. 
S.     1 747,  Feb.     9.  Scott  of  Harden  against  Christian  Ri 
9.     1 750,  June  27.  Claim,  Alexander  Hay. 

10.     1750,.  July   18.  Simpson  against  Wordie. 


FOREIGN. 
No. 
1.     1741,  Nov.  24.    GuUin  against  Hendley. 


FOREIGNER. 

No. 

1 .  1 735,  June  20.  Aridersoii  against  Stenton. 

2.  1736,  July   14.  Robertson  against  Potter. 

3.  1 739,  July   1 9.  Robertson  against  Potter  and  Horn. 

4.  1745,  June  H.  WDliam  Westcomb  against  Rebecca  Dodds. 

5.  1 749,  June    8.  Count  Antonius  Leslie  against  Gordon  of  Cowbardie. 


FORFEITURE. 

No. 

1.  1734,.  July     5.  James  Lord  Oxford's  Forfeiture. 

2.  1739,  Feb.   15.  Stirling  against  Keir. 

S.  1 740,  July     8.  Earl  of  Sutherland  against  Alexander  Ross.. 

4.  1740,  Nov.  14.  Hume  of  Billie  against  Hume  of  NinewaUs. 

5.  1742,  Feb.  25.  M*Kenzie  of  Fairbum  against  Officers  of  State. 

6.  1748,  Nov.    4.  Alexander  Gordon  against  Officers  of  State.. 

7.  1749,  July   18.  Cldm,  Thomas  Drummond  of  Logic. 
^  1749,  July  25.  Lord  Boyd's  Case. 
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Na 

9.  1749,  Nov.  15.  Lord  Pitsligo's  Case. 

10.  1749,  Nov.  15.  Lord  Pitsligo's  Case. 

11.  1 749,  Dec.     1 .  Duncan  M<Pherson'8  Claim  of  Clunie. 
18.  1749,  Deo.     1.  Lochiel's  Case. 

IS.  1750,  Feb.   15.  Dempster  against  Lady  Kinloch. 

14.  1750,  Nov.  SO.  Alexander  Eraser's  Claim  on  the  Estate  of  Lovat 

15.  1750,  Nov.  80.  Attainder  of  the  Estate  of  Perth. 

16.  1 750,  Dec   12.  Attainder  of  the  Estate  of  Perth. 

17.  1751,  Jan,    10.  Claim  on  the  Estate  of  Kinloch. 

18.  1751,  Jan.    11.  Claim  on  Dunipaoe. 

19.  1751,  July  16.  Claims  on  Lovat,  for  Bailies  Kincaid,  &c.  &c. 

20.  1 752.  Feb.     8.  Claimants  on  M*Intosh*s  Estate, 
ei.  1752,  Nov.    9.  Claimants  on  Tarpersie. 

22.  1 758,  Feb.     9.  Farquhar,  Claimant. 

28.  1758,  July   10.  Sir  Lewis  M'Kenzie's  Claim  on  Cromarty. 

24.  1754,  Feb.  27.  Oliphant's  Claim  on  Cask. 

as.  1754,. Feb.  28.  Duncan's  Claim. on  Kinloch. 


No. 


FORISFAMILIATION. 
No. 
1.     1787^  Nov.  18.    Jean  Begg  against  Jean  Lapraick 


FORUM  COMPETENS. 
No. 

1 .  1 785,  July   1 1 .    Ramsay  against  Thomson. 

2.  1786,  Feb.  21.    Leggat  against  Duncan. 

S.     1787, — .    Ttan  and  his  Creditors,  against 

4.     1 752,  Feb.  20.    Fitzgerald  and  Egar  against  Be 


FRAUD. 


1.  1 785,  Jan.    1 7.    Purdie  against  Lord  Toiphichen. 

2.  1 785,  Jan.    28.    Brown,  or  Clerk,  against  Mansfield. 
S.     1 785,  Feb.     5.    Rogers  against  Melvill. 
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No. 

4.  17S6,  Nov.  19.  Fisher  against  Campbells. 

5.  1737,  Feb.  25.  Cramond  against  Bun  and  Henry*    . 

6.  1787,  Jun^  21.  Creditors  of  Miocwell  against  Gri^el  CkiersoQ^ 

7.  1 737,  June  29.  Creditors  of  Roseberry  against  Geddafi. 

8.  1 737,  Nov.    8.  Creditors  of  Urquhart,  &c*  against  His  Refict. 

9.  1 740,  Feb.  22.  Ross  of  Pitcalny  against  Rois  of  Rallnogoivaii. 

10.  1740,  Dec.     3.  Coy  par  against  David  Grant, 

11.  1 742,  June    4.  Burden  against  Whitefbord  of  DundujQT. 

12.  1 744,  June  26.  .  Creditors  of  Auchinbreek  against  Lady  AuchiiOLbred^, 
IS.  1 744,  Nov.  14.  Snodgrass  against  Creditors  of  David  Beatt. 

14.  1744,  Nov.  so.  Wilson. 

15.  1 745,  July  1 6.  Creditors  of  Mr  Munray  against  Miss  Muiray. 

16.  1 747,  June    5.  Creditors  of  Cordiners  of  Canongate  against  Thomas 

Grant. 

17.  1 747,  Dec     9.  William  Taylor  against  Lord  Braoo. 

18.  1748,  June  22.  Bowack  againat  Croll. 

19.  1 748,  Nov.    9.  Sir  Archibald  Grant  agmnst  Creditors  of  Grant 

20.  1748,  Dec.  21.  Christie  and  Company  against  Fairholms,  &c. 

21.  1749,  Feb.   22.  Agnes  Stewart  against  Mrs  Christian  Hewn. 

22.  1749,  Nov.  10.  Henry  Elliot  against  William  Elliot. 
28.  1751,  July   16.  Case  for  Herds. 

24.  1751,  Nov.     7.  John  Forrester's  Case. 

ft  % 

25.  1 752,  Jan.    1 6.  Dunlc^  against  Cruickshank,  &c. 

26.  1752,  Feb.  21.  Dunlop  against  Forbes,  Jopp,  &a 

27.  1752,  Feb.  25.  Andrew  Forbes  against  Mains  and  Company. 

28.  1752,  June  17.  Ranking  of  Burd*8  Creditors,  &c. 

^9.  1 752,  June  26.  Earl  of  Selkirk,  &c.  against  Creditors  of 

80.  1 758,  Feb.     6.  Chatto's  Case. 

31.  1753,  Feb.     8.  Humphry  Parsona,  to.  i^gaiiuit  Jamea  Smidi* 

82.  1758,  Mar..    2.  Alexander  Irvine  against  Mr  Baouay  Irvine. 

83.  1758,  Dee.  2K  William  Stewarts  Caae. 


FUNERAL  CHARGES. 

No. 

1.  ...*«.,._.  — .    Dr  Learmont  against  Watson  of  Saughton*. 

2.  1 742,  June  29.    Rowan  against  Barr. 
3..   174d,  July  26,    Peters  agamst  Monro.. 


£lcbie6.]  contents*  rai 

No. 

4^    1752,  Dec.  .28.  A.  against  B. 

5.    1758,  Jan.  .10.  Provosts  M*Aulay  and  Lindsaj  against  HaU. 


GAME. 
No. 
1 .    1 758,  Feb.     3.    Mr  David  Gregory  against  Wemyu  of  Lathodcar.. 


r      ■  ■* 


GLEBE. 

No.  ^ 

1.  1734,  Feb.     8.  Mr  Farquhar  Beaton  against  William  Dallas^ 

2.  1 786,  Nov.    9.  Mr  Hackie  against  William  Neill. 

8.  1 745,  Jan.      8.  Minister  of  Kilwinning  against  Glasgow. 

4.  1751,  June  15.  Steel  against  Sir  William  Dalrymple. 

5.  1751,  June  20;  Minister  of  Dunfermline  against  Black. 


GROUNDS  AND  WARRANTS. 

No. 

1.  1784,  Feb.     4.    Thomas  Merrie  against  Alexander  Fraser. 

2.  1785,  Nor,.    7*    Graham  against  Reid.. 


HEIR  AND  EXECUTOR. 
No. 

1.  1741,  June    4.    Thomas  Pringle  against  Executors  of  Prihgle. 

2.  1 744,  Dec.     7.    Sir  William  Daliymple  against  Lady  Dalrymple. 
S.    1745,  June  1 1.    Campbell  against  Campbell  of  SkirVen. 


HEIR-APPARENT 
No. 

1.  — — ,  — '  — .    Lady  Rattar  against  Sinclair  of  Rattar. 

2.  1 736,  July  1  &    Murray  of  Conheath  against  Nielson  of  Cbapple. 

3.  1786^  July  27f    Duke  of  Argyll  against  Can^belL 
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No. 

4    1 787,  Feb.     8.  John  Hamilton  against  James  l?etrie. 

6.     1751,  Nov.  26.  Creditors  of  Easterfearn,  Competing. 


HEIR  CUM  BENEFICIO. 
No. 

1 .  1 738,  July   1 1 .  Crawford  against  Young,  &;c.  &c. 

2.  1 788,  Nov.  28.  Creditors  oi  M^Douall  of  Crichen,  Competing. 

8.  1741,  June  19.  Creditors  of  M*Douall  of  Ghrichen  against  Crichen. 

4.  1742,  Nov.  12.  Menzies  against  Dickson. 

5.  1749,  July   12.  Sir  Kenneth  M*Kenzie,  Supplicant. 


HEIR-PORTIONER. 
No. 

1.  1748,  Feb.      h     Peadie  against  Peadies. 

2.  1 744,  Nov.    2.    Lady  Houston  against  Sir  George  Dunbar. 

8.     1744,  Nov.    8.    Creditors  of  Roseberry  against  Ladies  Primrose. 
4.     1 750,  Jan.      2.    Chalmers  against  Chalmers,  Heirs-Portioners,  &c 


HERITABLE  AND  MOVEABLE. 

No. 

1.  1785,  July  25.  Sir  John  Dalrymple  against  Executors  of  Halkett 

2.  1 785,  July  29.  Daughter  of  Monro  of  Rogart  against  Monro. 
8.  1786,  Jan.    14.  Balfour  against  Wilkieson. 

4.  1786,  Jan.    21.  Creditors  of  Cave  against  Murray. 

5.  1787,  July     8.  Fisher  against  Murray. 

6.  1 737,  Nov.  1 1.  Executors  of  Principal  Smith  against  His  Heir. 

7.  1788,  June  14.  Pringle  against  M*Ghie. 

8.  1788,  June  27*  Creditors  of  Poldean  against  Sharp  of  Hoddam. 

9.  1 789,  Feb.  28.  Jean  and  Margaret  Gray  against  Dunlop. 

10.  1789,  Nov.    6.  Heirs  and  Executors  of  Sir  James  Rochead. 

11.  1740,  Feb.  26.  Lord  Daer  against  Lord  Hamilton. 

12.  1 74 1 ,  Feb.   1 1 .  Alkn  against  Williamson. 

18.  1747,  Nov.  18.  Sir  John  Kennedy  against  Mrs  Ann  Kennedy. 

14.  1748,  July   18.  Sir  William  Dunbar  against  Lady  Dipple. 

15.  1748,  Nov.  22.  Executor  of  Captain  Craig  against  Ann  Meuse. 

16.  1752,  Nov.  29.  Ralph  Drummond  against  Swing, 
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HERITAGE  AND  CONQUEST, 

Na 

1.  17S6»  Dec.   16.    Greenock  against  Greenock. 

2.  1798,  Dec  SI.    Creditors  of  Menzies  of  Letbem. 

8.    1740,  Jan.     8.    Earl  of  Selkirk  against  The  Duke  of  Hamilton. 


HOMOLOGATION. 


No. 

« 

1 .     1 744j»  July  20.    Liddle  against  Dick. 


HORNING. 
No. 

1 .  1 735,  Feb.     1 .  A.  against  B. 

3.  1 742,  Dec.     2.  Murdoch  King  against  John  Hunter. 

3.  1 745,  June    5.  Mary  Hay  against  Stewart  of  Kincarachie. 

4.  1746^  June    4«  A.  against  B. 

5.  1 747,  Nov.  27^  Andrew  Ramsay  against  The  Children  of  Hay. 


HUSBAND  AND  WD?E. 


No. 

1. 

1733>Nov.  28. 

2. 

1734,  Jan. 

25. 

3. 

1734,  Feb. 

8. 

4. 

1734,  Jan. 

13. 

5. 

1785,  Feb.: 

1., 

6. 

1736,  Feb. 

16. 

7. 

1 737,  Jan. 

20. 

8. 

1787,  July 

5- 

9. 

1788,  Jan. 

24. 

10.. 

1789^  Feb. 

8. 

11. 

1739,  Feb. 

23. 

12. 

1 7'89^  Nov. 

14. 

13. 

1740,  Jan. 

11. 

14. 

1740,  Nov. 

4. 

15. 

Children  of  Dall  against  The  Countess  of  Southesk. 

A.  against  B. 

Anderson.  Lady  Loqiiharret^  against  Welsh. 

Gemmill  against  Christian  Yule. 

A.  against  B*. 

Mrs  Sinclair  of  Brabster  against  Sinclair  of  Barrack. 

Foster  against  Ferguson. 

Cuming  against  Cuming. 

Mary  Dick  against  Mr  Cassia  and  His  Wife. 

Mrs  Sindair  against  Creditors  of  Clunes. 

Jean  and  Margaret  Gray  against  Dunlop. 

Crichton  Lady  Crowdieknows  against  Creditors. 

Fraser  against  Hodge. 

Sir  William  Dick  against  Lady  Dick. 

A.  against  B. 
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Buchanan  against  Lady  Bamfield. 

Laurie  against  Executors  of  His  Wife. 

M'Whirter  agmiist  Miller. 

A.  against  B. 

Crawfiixd  against  Campbell. 

Bairds  against  Greig. 

Dunbar  against  Caithness. 

E.  of  Wigton  against  Countess  Dowager  ofWigton. 

Cameron  against  Lawson. 

Meek  against  M'Lellan. 

Burton  against  Agnes  Corse,  His  Wife. 

Earl  of  Caithness  against  Countess  of  Caithness. 

Ann  Finlay  against  Hamilton. 

Moir  against  Moir. 

Countess  of  Wigton  against  Lady  Elphinston. 

CoUege  of  Aberdeen  against  Trustees  of  the  Widows 

Scheme. 
A.  against  B. 

Mrs  Tod  against  Earl  of  Sutherland. 
Riddel  against  Inglis. 
Lady  Leckie  against  Moir  of  Leckie. 
Presbytery  of  Perth  against  The  Magistrates. 
Plresbytery  of  Linlithgow  against  The  Magistrates. 
Shearer  against  SommerveU. 


No. 

16. 

1741,  Feb.  25. 

17. 

1743,  Feb.  18. 

18. 

1743,  July  20. 

19. 

1743,  Nov.  29. 

20. 

1744,  Jan.   5. 

21. 

1744,  Feb.  3. 

22. 

1 744,  June  20. 

23. 

1 744,  June  2tf. 

24. 

1744,  July  18. 

25. 

1744,  Nov.  30. 

26. 

1747,  July  22. 

27. 

1747,  Nov.  21. 

28. 

1748,  Feb.  5. 

29. 

1 748,  March. 

30. 

1 748,  June  7. 

81. 

1 749,  Jan.  ID. 

32. 

1749,  June  10. 

38. 

1749,  Nov.  24. 

34. 

1750,  Jan.  16. 

35. 

1 750,  Dec.  6. 

36. 

1751,  Feb.  18. 

37. 

1751,  Feb.  13. 

§8. 

1 753,  Dec.  5. 

No. 

1. 

1735iFeb.  20. 

2. 

1785,  Dec.  4. 

3. 

1736,  Feb.  17. 

4. 

1 736,  June  29. 

5. 

1786,  July  22. 

6. 

1737,  Feb.  18. 

7. 

1787,  Nov.  29. 

8. 

1788,  Jan.  31. 

9. 

1788,  Dec.  22. 

10. 

1742,  June  S9. 

11. 

1748,  Feb.  10. 

HYPOTHEC. 

Garden  of  Troup  against  Dr  Gregory. 

Creditors  of  M^Lellan  against  Bums  and  Others. 

Niel  M'Vicar  against  Lady  Eirnan. 

Sir  Jc^n  Rutherfoord  against  Scott  of  Bonchester. 

Pringte  against  Scott  of  Harden. 

Patrick  Crawford  against  Tacksmen  of  Langtown. 

Patrick  Crawford  against  Tacksmen  of  Langtown. 

Earl  of  Sutherland  against  Mr  David  Coupar. 

York-Buildings  Company  against  Dalrymple,  &c. 

Rowan  against  Barr. 

Tod  against  M<«tgomery  of  Macbiehill,  Wdsh,  &c. 
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No. 

K.  1745^  June  25.  Cuirte  against  Crawfiird. 

18.  1747»  June  19.  M^Kenzie  of  Rosehaugh  against  Crichton  and  Hay. 

14.  1 747,  Nov.  SO.  Sir  John  Hail  against  Nisbet  of  DirleCon. 

15.  I749»  July     5.  Creditors  of  Lidderdale  of  Torrs^  Competing. 

16»  1750,  Jan»    12*  Andrew  Broomfield  against  Davidson  of  Haltree. 

17.  1751,  July  18.  Robert  Dalrymple  against  Earl  of  Selkirk 

18.  1752,  July  SO.  Lessly  of  Lumquhat  against  Hunter. 


■41    I     >> 


miOTRY  AND  FURIOSITY. 

Ko. 
1.    1788,  Feb.   14.    Gray  •gainst  Gray. 
S.    1749,  June  21.    Gecvge  Mcnison,  &c.  against  Earl  of  Sutherlandr 


• 

IMPUED  WILL. 

No. 

1. 

1786,  Jan. 

7. 

Modirie  against  Linn. 

«. 

1787,  Dec. 

21. 

Hew  Montgomery  against  Robert  Mon^omery 
Parkh]]}  against  Weir. 

8. 

1788,  Nor. 

9. 

4. 

1745,  June 

5. 

Sir  Laurence  Meroer  against  Andrew  Scotland. 

6. 

1744,  Dec 

7. 

Walker  against  Walker. 

IMPROBATION. 

No. 

» 

1. 

1785,  Jan. 

16. 

Raakiiie  igMiist  CvawfitM. 

2. 

1741,  June 

9. 

Abercromlie  of  TuUitbodie  against  Cuaumng;' 

8 

1748,  Dee. 

7. 

Robertson  against  John  Allason. 

4. 

1744,  Nov. 

* 

2. 

OgilTie  against  0|plvie. 

• 

INDEFINITE  PAYMENT. 

Ko. 

V 

1. 

1789,  Nov.  9. 

Foibes  aguoMt  Innea< 

INDSMNilT.     ■ 

No. 

. 

«« 

1- 

1 747.  Jan. 

fiCf. 

TiMmM  Odivie  •ffaiBit  Cavtain  Hamikon. 

9.    1747,  July    8.    AlexMider  agunit  DetAohn. 
8.    1758,  Feb.  26.    Stiiidildi  agiint  M^Ladtkn,  &c. 

d 
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No, 
1.    1749,  July  11.    Mrs  Duhbw  against  Jarae$  St^hcn. 


No. 


INFEFTMENT. 

No. 

1 .  1 745,  June  1 9.     Campbell  against  Campbell 

2.  1 750,  Feb.   15.    Claims  on  Sir  James  Kinloch's  Estate. 


INHIBITION. 


1  ^»r« 

1.  1 784,  Jan.    10.  Hay  of  Strowie  against  Creditors  of  Simpson. 

2.  1 737,  June  29.  Creditors  of  Roseberry  against  Geddes. 

S.  1 737,  Nov.  1 6.  Lady  Margaret,  ^.  Primrose  against  Commissary 

Clerks. 

4.  17S8,  Jan.    26.  Corsan,  &c.  agffinst  Maxwell** 

5.  17S8,  Feb.   14.  Harries  ^ig^nst  Gordon. 

6.  1 738,  June  27.  Price  against  Majcnr  Johnstone. 

7.  1742,  Feb.   17.  A' against  B. 

8.  1742,  June    2.  Creditors  of  St^«rt  a^nsf)  Dunbar^ 

9.  1 743,  July   1 9.  Tudhope  against  His  Wife  and  Children. 

10.  1749,  Feb.  22.  Robert  Blackwo<id  against  Man$lia)l  and  Wilson. 

11.  1750,  Jan.    16*  Cleugh  against  William  Sellers. 

12.  1750,  Feb.     2.  CrddUAnxiriiopeaf&dM^C^ 

13.  nsb/Sib*     9.  Gtei6AkfkaPManky€£Qk^ 

14.  1750,  June  10.  tki6ip43(sti&n<£liie  CSoedita^ 

15.  1 750,  Nov*   6.  CompetEtitxn>  Ctefitws  of  !9ur  Gevge  Hnroflfcpp* 

16.  1 75 1 ,.  July     S*  X^reditors  <^  Cockbum  of  Langtown,  Competing. 

1 7.  1751 ,  July     3*  Qreditofis  ^of  WilUain  M^ay^  Competing. 

1 8»  1752,  June    5^  Creditors  of  Sir  Geoi^  Hamilton,  Competing*. 


^— i*.^^ 


IRBiTANCY. 

No. 

1 .  1735^  June  11.  Mt  Kirk  against  Sir  John  Gordon. 

2.  1 737)  June  i  7.  Cqerathaci  jigwisi  Jdhnrton. 

3.  1 738,  Nov.  1 0.  6e^^  Stanie  i^gpinsi  Safasvt  Pollocks 

4.  1749,  Feb.  10.  Niel  M'A^car  against  tCodnnne  of  HiQc 


•] 


CONTJBNTa 


»• 


intvu 


1. 

2. 

s. 

4. 

6. 

6. 

7. 

8. 

9. 
ID. 
11. 
12. 

!«.. 
14. 
15. 
16. 
17. 

18. 
19* 

80. 
21. 
32. 
28. 
84. 
25. 
2».. 

27. 
88. 
29. 
80. 
81. 


S8, 
84^ 


78$,  Nov..  15. 
7S4,  Jan.    10. 

734,  Feb.   19. 

735,  Jan.    31. 

785,  July  11. 
735,  July  82. 

735,  July  25. 

736,  EdDk  6. 
736,  July  81. 

786,  JnVA  84. 
736,  July  S8. 
736,  Dec.  8. 
987..Jun».-91i. 
7S7,  July   10. 

787,  Nor.  39. 
738,  J  fin.  la 
738,  July  28, 

738,  Nov.  98. 
789,  De&   13. 

789,  DOC^  21. 
74l,Ja«k  »?. 
741,  Feb.  18. 
741,  Jun*  17. 
741,  June  28,. 
741,  July  3». 
748,  F^  86. 

744,  Feb.  11. 
744,  July  8. 
744,  July  17. 
l^My  80. 
744,  July  S6. 

TVttFeb  24. 

746,  July     1. 


JURISDICTION. 

A.  against  B. 

Hay  of  Strowie  against  The  Creditors  of  Simpson. 

Comtn  and  Bae  against.  MakHrell  and  MCrawaou 

Gray  against  Irvine* 

Ramsay  .against  Thomson. 

Sii  Thomas  Hay  agidnst  Loi:d  Gabrlies,  &c. 

Hepburn  of  Monkrigg  against  Hay  of  Hopes,  .     . 

GecArge  Difummond,  &c  agbin<t  Andrew  Henry,  i^e.^ 

AAdaraon  against  Caxnpbdl,  ... 

Maxton  against  MxmaxiiS.      ^    .    ,  

Sir  Alexandeie-  Ramsay  against  Chsdmers. 

Evdeigh  aga&ndt  Sir  John  Bruce 

Mddnim  against  Gibb. 

Bfr  Duncan  Forbeb  dTGullodan,  . 

AiioumAef  Boss  against  Sir  Hagh  Hamilton. 

Sindair  against  M'Leod  of  CadboH. 

Froourator^Flflcal   of  the  Admiialty^lourtv  against 

M'Kenzie  of  Corrie.  .  ...,;... 

Town  of  Lanark  ag wist  Oommissary  Habyltan 
Commissary  Cl»k  of  Laudw. agidnst  The, Gqmmis^ 

aarias  of  £dinbiu^«  ... 

Captain  Campbell.&ooi^piiiiftJEli^tfiethC^ 
King^sCoH^^;of  A|)erdMnu    .    .  '.  ^^.i    . 

Town  of  HamUMn  agaamt  Earl  df  Hyndf>rda  : 
BaitMm  Newlanda  against  Ne wlajids  and  IU>y,  - 
Piiioeurat(H^£%Beal  of  the  Justices  of  Hadding^      . 

Ord  and  Foard  i^^ainst  RcflMrt^on.  

Maalar  of  the  Mint  against  Fian<^  StMtt  . 

Ski|>p«r«  of  Ijrfim  against  Hamilton.  ^ 
Commissary  Clerks  against  Pringle. 
Professor  Craimte  airainst  Professors  of  St  Andrews. 
SherifTs-Depute  of  Edinburgh,  Supplicants. 
Massdigeirs  of  EdtnbiH^  agakist  Drumtftnond* 
Robertson  i^ainst  Sir  James  Stirling,  &c 
£arl  df  BreadaBMnfe^s  BetUion. 
Jean  Denholm,  Petitioner. 
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CONTENTS* 


^£lCHIS8. 


35. 

1746,  July  16. 

86. 

.1746,  July  81. 

»7. 

1746,  July  81. 

88. 

1747,  July  21. 

S9. 

1747,  July  22. 

40. 

1747,  Dec  8. 

41. 

1748,  Jan.  6. 

42. 

1 748,  Jaa: :  7. 

43. 

1748,  Jan.  12. 

44. 

1748,  Jan.  21. 

43. 

1748,  Jan.  26. 

46. 

1748,  Jan.  26. 

4% 

1748,  March  1. 

48. 

1749,  Jan.  10. 

49. 

1749,  Jan.  11. 

60. 

1749,  Dec.  18. 

51. 

1750,  Jan.   5. 

sa. 

'1750,  July.  ^8. 

53. 

1751,  Jan.  16. 

54. 

1751,  June  SO. 

55. 

1751,  July  4. 

56. 

1751,  July  25. 

57. 

1752,  Jan.  IS. 

58. 

1752,  Feb.  19. 

59. 

1752,  Dee.  19. 

60. 

1753,  Jan.  81. 

61. 

1758,  Aug.  7. 

62. 

1758,  Dec.  11. 

63. 

1758,J)e&  18. 

64^ 

1754,  Feb..  1. 

• 

No. 

4. 

1744,  Jan.   8. 

Scott  of  Brotherton  against  Fullerton  of  6alary»  &e» 
James  Braidwood,  Petitioner. 
Thomas  Ogilvie  against  Captain  Hamilton. 
Commissaries  of  Edinburgh  against  The  Commis- 
saries of  Dunkeld. 
John  Blair  against  Hugh  Blair  of  Borgue. 
Morison  of  Craigleith  agumt  Stewarts^ 
Cavers  DougWs  Case. 
Earl  of  Mwton's  Case  as  to  Lax^kon. 
A.  against  B. 

Earl  of  Morton's  Claim  of  Justiciary  of  Orkney. 
Lords  of  Regality  and  Bishops,  Claimants. 
Earl  oD^giihton's  Claim  of  Sheriffship  of  Renfrew  and 

Regality  of  Paisley. 
The  Cases  of  Urqahartimd PabidL Hepfaunu    • 
John  Coutts  and  Co.  against  Ramsay  and  Stewart 
Case  of  !Sr  J.  Houston  and  Mr  G.  ftx>wn9  Advocatet 
Friendly  Insurance  Company  against  Roy al  Bank. 
Collector  Shaw  against  Collector  Grosset 
John  Duiilop  against  Kemidw^y . 
The  Duke  of  Athol»  &c  against  Murray. 
Sir  Robert  Pringle.  &c.  against  Earl  of  Home,  &a 
Belchies  ag£unst  Tlie  Governor  of  Edinbur^  Castle^ 
Alexander  Goldie  i^npt       ■ 
Ardiifaald  and  Alexander  M*Duff  against  Mefiss* 
Margaret  Semple  figainst  Blspetk  Man^lk 
Thomson  against  Straiton. 
Bruce  against  Frendi,  Proeuratop^Fiscal. 
Auchindpss,  Sec.  Supplicants. 
Justices  of  Peace  of  Hftshire,  Petiti<mers. 
The  Duke  of  Douglas  against  Two  Justioes  of  Feaoew^ 
Sb  R4>bert  .G<»rdon  against  Dunbar  oT^^ewton. 


JUS  QUJSSITVM  TEBTIO. 


dTKb  Hugh  Wjomy^  Competing. 


JUS  SUPERVENIENS  AUCTCmi  ACCRXSSIT  SUCCESSOR!^ 

1.    1788^  Dec  22.    Creditors  of  Gcndon  of 


V«)IM 


I 


J 
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JUS  TERTII. 
No. 

•  * 

U    iy4&,fth.  17.    Blackwood  against  The  Cieditors  of  Hamilton, 


KING. 

No. 
1 .    1 759,  Nov.  1 6.    James  Murray  agunst  Hie  Creditoit  cf  Burnet. 


KING'S  ADVOCATE. 

No. 
1 .    1 795«  July  S&    Ban^ft  Advocate,  &c  against  MtiBziea  of  Coldares. 


KIRK- 

No. 

I.    }7d8»  F^.    0,    Town  and  Heritoia  of  Selkirk  against  The  Dulte  c£ 

Boxburgh. 


KIRK  PATRIMONY. 

No. 

1.    17S4^  June  21.    M'Kieson  of  Hill  against  M'lntosh^  &e.- 


KIRK-SESSION. 

1.  ]m0^J)tc^    ^9<    Magttfnles-.«f  Elgin  against  Hie  Kirk-Session. 

2.  17^>Nov.   22.    Hamilton  of  Westbum  against  The  ACnistec 

KidsrSession.  of  Cambuslang. 


.  LA,WSUBROWS.. 
Not 

L   1 7M»  N0V.  16».  Cook  against  Ham^tan,  &e.. 


<  t 


No. 

1. 

1786,  Feb. 

18. 

2. 

173e»  Feb. 

13. 

8. 

17S7,  Feb. 

2. 

4. 

1787,  Feb. 

18. 

6. 

1788,  June 

15. 

6. 

1788,  Nov. 

19. 

7. 

1 740,  Nov. 

11. 

8. 

1741,  Feb. 

17. 

9. 

1741,  June 

4. 

10. 

1 742,  Feb. 

12. 

11. 

1742,  July 

27. 

12. 

1 742,  Nov. 

2. 

la 

1744,  Nov. 

10. 

14. 

1745,  Feb. 

19. 

15. 

1 748,  June  22. 

16. 

1 748,  Dec. 

7. 

17. 

1 749,  Feb. 

25. 

18. 

1752,  Dec 

22. 

19. 

1 758,  Jan. 

2. 

No. 

1. 

1 782,  July 

^■^*« 

8. 

1787,  Nov. 

10. 

8. 

1787,  Nov. 

16. 

4. 

1788,  July 

21. 

6. 

1741,  June  80. 

6. 

^  1 742,  June 

2. 

7. 

1742,  Feb.. 

22. 

Na 

1. 

1 788,  Jan. 

4. 

2. 

1748,  Dec 

6. 

8. 

1748,  Dec 

6. 

4. 

1749,  July 

29. 

LEGACY, 

James  Lawrie  against  Janet  Liewis. 

Margaret  Hamilton  against  Mr  WJUiaAi  Orant« 

Charles  Burnet  against  Mary  Burnet. 

Dr  Cunningham  against  Livingston. 

Phin  against  Gutloie. 

Creditors  of  Douglas  of  Glenbervie. 

Margaret  Campbell,  &c.  against  Captam  Caii^bett. 

Hay  against  Cuthbert  of  CasdehiU. 

Patersoii  and  Miller  agmnst  Paterson. 

Presbytery  of  Kirkcudbright  against  Blair. 

Lauder  of  Wihepark  against  Jack. 

Whiteford  against  Ayton. 

Mitchell  t^inst  Pinkerton. 

Mr.  Francis  Kerr  against  John  Young. 

Catto  against  Gk)rdon. 

Robert  Leckia  against  David  Rennie. 

John  Davidson,  &c.  against  "Executors  of  Murray. 

Emifia  Beldues,  &c.  against  Sir  Patrick  Murray. 

John  Barboiur  against  Agnes  Hair. 


LEGITIM. 

Staling  of  Glorat  against. Luke. 

Mr  James.  Justice  against  Murray^  Sec* 

Jean  Begg  against  Jean  Lapraick. 

Margaret  Campbell,  &c  against  Lady  Inverliver. 

Andrew  Pringle  against  Alison  Pringle. 

Robertson  against  Kerr. 

Agnew  of  Sheiichan  a^gainist  Agnew. 


LETTER  OF  CREDIT. 


M*Lennie  against  Somervell. 
Goodlet  of  Abbotshaugll.  against  Lennox. 
Sam^  Parties. 
Maiufidbd  aj^Binst  Wear. 


EtCHiBS.]  CONTENTS.  !Kxxi 


LIFERENTER. 
No. 

1.  1787,  Dec-  sl.  Ferguson  of  Auchinblain  against  His  Son. 

2.  1 740,  Feb.  22.  Executors  of  Lady  Tolquhoun  against  Creditors. 
8.  1 742,  Febw     9.  Creditors  of  Mr  John  Mitchell  against  His  Relict. 

4.  1 743,  July     7.  Mackie  against  Margaret  Chalmers. 

5.  1748,  Nov.  19.  lielen  Brown  and  Her  Husband  against  Cockbum. 

6.  175S;  Dec.  21.  John  Lang  against  The  Duke  of  Douglas,  &c. 


LITERARY  PROPERTY. 

No. 

1.  1738,  June  SO.    King's  College  of  Old  Aberdeen  against  The  Mari- 

chal  College. 

2.  1746^  July     4^    Booksellers  of  London  against  The  Bpoksellers  of 

Edinburgh  and  Glasgow. 
S.    1 747,  Dec.     2.    Booksellers  m  London  against  the  Booksellers  in 

Glasgow  and  Edinburgh. 
4.    1 749,  Dec.     8.    Maitland  againftt  Fraaer. 


LOCTJS  MENITENTIM. 

No, 

1.  1784,  FieK  20.  M*Douall  of  Crichen  against  Ross. 

2.  1786,  July   16.  Barron  against  Petrie. 

3.  1 787y  Nov.    2.  Kerr  of  Crummock  against  Skedden  of  MarsEalland. 

4.  1741,  June    8.  Seaton  of  Gardenrose  against  Christie. 

5.  1741,  June  19.  WaBcer  Against  Livingston  of  Bedlormy. 

e.  1744,  Dec.    11.  Creditors  of  Hugh  Murray  against  Graham. 

7.  1 745,  July     5.  Agnes  Moodie  against  Ann  Moodie. 


mandate: 

X .  1 735,  July  1?4.  Sherwell  qg^inst  Jeffray  and  Gillespie. 

2.  1736,  Dec.     7.  Smith  in  Yarmouth  against  Fotheringham. 

S,  1 745,  Feb.     6.  Sandilands  and  Knox  against  Lindsay. 

4.  1758,.  Nov.  15j  Laing  against  The  Lord  Chief  Baron, 


contents;  lEhcatts: 


MANSE.    • 
No. 

1 .  1 734,  .       ■  .      Mr  Maul  against  The  Children  of  Mr  Charters. 

2.  1748,  June  29.    King's  College  of  Aberdeen  agunst  The  Heritors  ot 

Old  Macher. 
S.     1748^  July   IS.    Sir  William  Maxwell  aj^ainst  Gavin  Park. 
4f.    1 750.  June  19.    Thomson,  Minister  of  Dunfermline,  against  Hmtors. 


*.  ■.«,*» 


MEDITATIO  FUGJE. 


No. 
1.    17S4,  Nov.  87.    A.  against  B. 


i*BM^*U 


iDfi'j: 


lER  OF  PARLIAMENT. 


No. 

1. 

1738,  Feb. 

2S. 

2. 

1740,  Dec 

5. 

8. 

1740,  Dec 

11. 

4. 

1741,  Feb. 

10. 

5. 

1741,  Feb. 

1 

IS. 

6. 

1741,  Feb. 

19. 

7. 

1741,  Feb. 

17. 

8. 

1741",  Feb. 

25^ 

9. 

1741,  July 

15. 

• 

10. 

1741,  July 

17. 

Jl. 

1741,  July 

28. 

12. 

1741,  Nov. 

10. 

IS. 

1741,  Dec 

4. 

14. 

1741,  Dec 

4. 

15. 

1741,  Dec 

18. 

16. 

1742,  Jan. 

21. 

17. 

1742,  Jan. 

21. 

18. 

1742,  Jail. 

26. 

Robert  Roes,  Sil|>pli€ant 

Electidn  of  B^wickshire  and  of  the  Mearns. 

Election  of  Bem^idDihire. 

Election  of  Dumfriesshire. 

Election  of  Meams.-— Sir  James  Carnegie  agldnst 

Steuart  ^  Incbbreck. 
Election  of  Caithness.  •     - 

Case  of  Sutherkndshire. 
Election  of  Tweddale. 
Slectkm  of  the  District  of  Peebles ^M'Kie  dT  Pal- 

gowan  against  M^Ewan. 
Section  of  Kinross. — ^fooce  of  Rennet,  Supplicant 
Case  of  Sutherlandsbire. 
Case  of  Perthshire. 
Hugh  Campbell  agidnst  Home,  &cl 
'Election  of  Btfwidcsbire. 
Election  of  the  Distiict  of  Brechin. 
Cunningham  of  Comiy  against  Lord  George  Murray. 
Cunningham  against  The  Freeholders  of  Fifeshire. 
Lord  Roystoun,  Life^nter,  and  Ciqrtain  M'Kenzie, 

His  Son,  Fiar,— Ross-shire. 
19.    174S»  Jiirie  28.    Freeholders  of  Edinburgh,  Supplicants^ 
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\ 


Na 

SO. 

21. 

22. 

23. 

24. 

is. 

26. 

27. 
88. 
29. 
90, 
81. 

8S. 
Si. 
85. 
S6. 
87. 
38. 
89. 
40. 
41. 
42. 
48. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 

61. 

S8. 

68. 
S4. 
SS, 

se. 
4ta. 


748,  July  20. 
744»  Feb.  9. 
745,  Jan.  IS. 
1745,  Jan.  19. 
745,  Jan.  18. 
745,  Jan.  19. 
745,  Jan.  19. 
745,  Feb.  81. 
745,  Jan.  5. 
745,  Feb.  5. 
745,  Feb.  6. 
745,  Feb.  7. 
745,  Feb.  12. 
745,  Feb.  18. 
745,  Feb.  15. 
745,  Feb.  22. 
745,  Feb.  26. 
745,  Feb.  26. 
745,  July  10. 
745,  July  10. 
745,  July  18. 
745,  July   28. 

745,  July  80. 

746,  June  6. 
746,  June  14. 

746,  June  19. 

747,  Aine  12. 
747,  June  24. 

747rJi^     9- 

747,  Nov.  10. 

748,  June    7. 

750,  JiitM  20. 

751,  Feb.  8. 
751,  Feb.  12. 
/758,  F^V  .28. 

75^  Feb.  .28. 
748>.FelK  16.; 
758,  March  2. 
758,  Aug.  .  ^ 


Lord  Roystojon's  Complaint. 

Sat  James  Stewart  against  Lord  Amist<Mi,  && 

Case  of  Renfrewshire. 

Hamilton  of  Aikenhead's  Case. 

Dundas  of  Castlecary*s  Case. 

Hamilton  of  Airdrie's  Case. 

A.  against  B. 

Brebster's  Case,-— Caithness-shire* 

Sir  William  Maxwell's  Case, — Lanarkshire. 

Case  of  Dunbartonshire. 

Ca^  of  Ross^hire. 

Case  of  Hamilton  of  Westburn. 

Case  from  Aberdeenshire.     * 

Case  of  6ibson» — ^Tweddale. 

Culcairh^s  Case» — ^Ross-shire. 

,Hugh  Crawfurd's  Case. 

Case  of  Budge, — Caithness-shire. 

Lord  Drummore's  Case. 

Case  of  Mr  George  Skene, — Aberdeenshire. 

Case  of  Dunbartonshire. 

Munro  of  Culcairti*^  Case. 

Case  of  Chalmers  of  Balnacraig, — Aberdeenshire. 

Sir  Robert  Memo  agai wt  M^&enzie,  &c.^-R06s«shir& 

Sir  Michael  Stewart  against  The  Town  of  Paisley, 

Robert  Cleland's  Casey^-Linlithgowshire. 

Case  from  Aberdeenshire. 

Elections  of  Naim,^— Brodie  against  Brodie,  &a 

Colondl  Stewart's  Case,-«-*W}gtonshire. 

fiketiQiiof  Tweddaler-Dickson  of  Kilbucho's  Case. 

Kerr  of  Mpriston  agaii\st  Redpath  of  Angekaw,  &c. 

Home  Campbell'  against  Sir  John  Home. 

Sindair  of  Southdmi  against  Sutherland  of  Forse. 

Sutherland  ag^st  Sutherland* 

S^  John  Gordon  against  Sir  John  Gorcjipn,  && 

Coi^ml  Abercromby  against  James  Gordon. 

Cd^nel  Abereromby  against  Baird  of  Auchraedden. 

Colonel  Abereromby  against  Leslie  of  Melross. 

Sir  R.  Gordon,  &c  against  Fieeholders  of  Caithness* 

IttMS  of  Sandside  against  Sl^herland  of  Swinij^e. 
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Loid'Lyo]f&  Case* 

M^K^iisfe,  &c.  against  :S^  Jobn  Gordon/  &a 

Major  Cunnifi^MUEn  agalttit 


No. 

59. 

1 753,  Dec. 

5. 

60. 

1769,  Diec. 

SO. 

61. 

1754,  Jan. 

8. 

62. 

1 754,  Jan. 

4. 

63. 

1 754,  Jan. 

9. 

64. 

1 754,  Jan. 

15. 

65. 

1 754,  Jan. 

15. 

66. 

1 754,  Jan. 

18. 

67. 

1754,  Feb. 

e. 

68. 

1754,  Mar. 

1. 

69. 

1754,  Mar. 

2. 

No. 
1. 

s 


«4> 


««*P* 


i»te«« 


•Cunningham  of  BaUkidalloeh  agsonst 
Captain  ^obeft  Cutitui«gliMtv4Bgaii]6t 
Grant  against  Abem^by. 
Gordon  of  Lessmore* 
Fordyce  cffGrnak,  Supplicant* 
Campbdl  ofSuceoth  against        ■     , 
AbercFomby  against  DufT^  &c. 
Stewart  and  Hamilton  agsdnst  Maxwell. 


MESSENGER. 


0. 

.     1788,  Nov.    S.    Alexander  Ross  against  The  JShenff^CIerk  of  Ross. 
L  ,  — —  — .    Lieutenant  Hope  against  .Dnunmond. 


MILL. 
No.  *  • 

'I.    1 7S2^ ^ec.  S9^    Captam  XTiqufaart  of  fiurdyuds  against  TuIIodb. 


MINOR. 
No. 

1  •  1 135^  July   18.  GtistiTus  Munro'  agai^M*  Cliptaui  G^Bfge  Munro. 

2.  1735^  Dec.     5.  Duke  of  Doa^as^'againM^Loxd  Torpbidben. 

8;  1786,  Feb.  24.  Curat»s  oTNisbet  of  Diarkton* 

4.  1786,.  June    -8.  TumbuS^alMt^Riefaardson. 

5.  1787,  June    7.  l^isbet  of Bicletoi^  agsdnrt'Bicks^ 

6..  1788^  Dec.  10..  Dr  Waixebopeag^dnrt  WaiB^opec^Nidi^ 

7.  ]r789,.No^T.    7.  Mfs  J^easi  Craick -agaimt  Aim  Ni^ier^ 

8.  174il,Jnly     i:  Blair  agaiittt  Satheriaad  tgfiHniiHiiity. 
-9.  I74S>Nov.    ^.  Mr  Murray  of  Crhagletii^B  Sen,.  1&C..  • 

10.  1  I4f4ty  Jan.    27.  Curators  of  Miss  Mucray  against  ^iaaMufray. 

11.  1744,  Feb.   14.  CridsrtonagamstE.  Kilmarnock. 

tS.  1749,  May  II.  CredHoryof  Kimnmnity  ngefost  -The:Hfeig. 


fLCHi£s^  CONTEKTSt  xut 


MINOR. 


No. 


1 .  VJS5,  Feb;    5..  hiwmewi^  Tigauwt.  FanmluMoon. 

2.  1744,  Jtme  86.    Douglas  against  Andraw  lo^s. 

s.  1749^1^  13*%.  Katt^nnne^Qijg' against Stiang.. 

■  I     I  »■■ ■      m  mmwu9  •'  •    w*        I    ■   ■       '      ■    ■■" 

MULTURES^  (THIKLAGE.) 

1.  17S6,  Feb,   12.    Sir  John  Amot  against  The  Town  of  Kiikaldy. 

9.  17S6,  July  27.    Lockliart  againrt  His  Vassals, 

8.  1736,  Dec.   15.    E«1  of  Wigton  against  The  Town  of  Kirkmtillocft. 

4.  174pO,  Jan*   22.    Lord  Maxwell  against  Fortioners  of  Holy%vood, 

a.  1  740»  Dec.   16.    Low  of  Bracktey  against  Baataon  of  MawhilL 

6.  17409De&   19.    Millej*  of  Watarshaiigh. 

7.  1741,  Nov.  19.    Bnice  of  Blaiihall  against  Colonel  Erskine,  &e. 

8.  I742>Feb.   17.    A.  against  B. 

9.  1742,  July  14.    Low  of  Brackley  against  Beatson  of  MawhSl. 

10.  1 742,  July  28.    Robertson  of  Inches  against  Shaw  of  Tardarroch. 

11.  1748,  Dec  SO.    The  Town  €£  Musselburgh  against  Wauchope,  &c. 

12.  1753»  Not.  21.    Earl  of  Hopeteun  against  Feuars  of  Bathgate. 


• 

z 

9. 

i 

5. 

t 

1. 

i 

i. 

■ 
1 

9. 

la 

L 

u. 

1 

1 

w. 

■ 
1 

w. 

MUTUAL  CONTRACT. 

^'      ^  735,  Jan.   29.  Kennedy,  and  Others,  against  Cameron,  and  O 

734,  July  27.  Barham  against  Lord  Mordaunt. 

735,  Jan.    13.  Lutwic^^e,^.  &c.  against  Archibald  Gray,  &o. 

736,  June  25.  Ranldne  against  Ranldne. 

737,  Jan.      7*  Jean  Trail  against  John  Trail  of  Elseness. 

737,  July  13.  Christian  Stenhouse  against  Jean  Young. 

738,  June  29;  Jean  Burden,  &c.  against  David  Smith. 
738,  July  20.  Bannerman  against  Sir  Alexander  Bannerman, 
738,  July  25.  Jean,  &c  Nisbet  agmnst  Nisbet  of  Dirleton. 

%  738,  Nov.    3.  Parkhill  against  War. 

17S8,  Dee.    5.  Kennedy,  &c.  against  Cameron. 

1.739,  Feb.  -.^  Magqpiia  <^  AwMMiflilft-  agiwA  EaA  oj^Ijppwtwii 

1789,D«&  19.  JmimiBamAiBgMukGmkmi.. 

e2 
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Captmn,  &c.  Campbdl  against  Elizabeth  CampbelL 

Alison  Pringle  against  Thomas  Pringle. 

'  •        •  .  - 

Johnston,  &c.  against  Johnston,  Lady  Logan. 

Jack  against  Hood. 

Lundin  of  Drum  against  Law  of  Pittillock. 

Robertson  against  Mrs  Jean  Kerr. 

Heirs  of  Stewart  of  Phisgil,  Competing. 

Miss  Murray,  and  Creditors  of  Mr  Muiray. 

Creditors  of  Mr  Murray  against  Graham. 

Mrs  Frances  Kerr  against.  John  Young. 

Beatson  of  Kilrie  against  Margaret  Beatson*  &c. 

Armstrong  against  Johnston. 

Mrs  Forrester  against  Bell.' 


No. 

14. 

1 789,  Dec 

j21. 

15. 

17S9,  Dec. 

14. 

16. 

1 740,  June 

11. 

17. 

1740,  Nov. 

6. 

18. 

1 740,  Dec. 

28. 

19. 

1742,  Feb. 

8. 

20. 

1 748,  Jtuie 

4. 

21. 

1744,  Jan. 

81, 

22. 

1744,  Dec. 

11. 

29. 

1745,  Feb. 

19. 

24. 

1 747,  June  80. 

25. 

1 748,  July 

16. 

26. 

1751,  Feb. 

26. 

No. 


NEAREST  OF  KIN. 
No. 
1,     1744,  Nov.  27.    Creditors  of  Mr  Hugh  Murray  against  His  RcKct. 


NEGOTIOMUM  GESTOR. 


against  Mrs  Lockh 
'  Husband,  against 


NON-ENTRY. 

« 

1.    17S2,  Dec.   19.    Dame  Martha  Lodchart,  Lady  Sinclair^  against  Sir 

James  Stuart  of  Coltness. 
S.     174S»  Dec.     8.    Napier  against  Kincaid.   • 
8.    n4fiy  May  *«--•    Captain  Chalmer  of  Gadgirth  against  Ilis  Vassals. 


■^^— — ^  ■  I  ■— «^^^ 


OATH. 
No. 
I.    list,  July  15.    Aitchisonis  Assignee  against  Drummohd. 
^K    1741,  June  5.    Representatives  of  Barclay  against  Couper. 


Sicaixti] 


(DQNTSNTS^ 


•• 


.xxxvu 


No. 


OATrf  OF  PARTY. 


1.    1 786,  Jan.     2.    Pcociirator-Fiacal  of  Edinburgh  against  Archibald 

Campbell, 
2k    1.747i  June  84.    Jean  Law  against  Lundin  of  that  Uk,  &c. 


No. 


8. 
4. 


5. 


OBLIGATION. 


1.  1784,  Feb.     9.    Mr  Francis  Sinclair  a^inst  Mr  Robert  Sinclair. 

» 

2.  178*,  Nov,  28.    Dickie  against  Anderson's  Creditors. 
*•      1 786,  Feb.   20.     Richardsons,  &a  against  Craigends. 

1 741,  July   15.    Irvine  against  The  Earl  of  Aberdeen  and  Doffi* 

1 742,  Dec.     2.    Sir  John  Aiistruther  against  The  Magistrates  of  Pit- 

tenweem.. 


No. 

1. 

1784,  Jan. 

15. 

2. 

1784,  Dec. 

17. 

8. 

1 785,  Jan. 

15. 

4. 

1 785,  Jidy 

S- 

5. 

1 785,  Nov. 

1». 

6. 

1786,  Jan. 

15. 

7. 

1786,  Nov. 

16. 

8. 

J  786,  Nov. 

3&. 

9, 

1787,  Jan. 

19; 

10. 

1740,  Jan. 

25. 

11. 

1 740,  Nov. 

6. 

12. 

17405  Nov. 

7. 

18. 

1741,  Feb.. 

18. 

14. 

1748,  July 

tH. 

15. 

1745,.  July 

16. 

16. 

1745,  Feb. 

8. 

17. 

1 745,  July 

12. 

18. 

1745,  July 

24. 

PACTUM  ILLIGITUM. 

« 

HamiIto(n  against  Le  Grand  and  Pagetes 
Weavers  of  Calton  against  Weavers  of  Glasgow. 
Stalker  against  Carmichael; 
Archibald  Gillbn  agamst  FAirfoulL    .<        . 
Journeymen  Tailors  against  Tlie^  Idttsten  Tsiii(H*rof 

Edinburgh  and  Canongate.. 
Corsan  against  M^Gowan^  of  Meiklenox. 
Scougal  and  Young  against  Gilchrist. 
BTOwn  of  Carskiith  against  Muir  of  Cra%..  ' 
Murray  agaisHSt  Cowan. 

Cornelius  Nebon  against  Bruce  of  New  Grange. 
Wilkie  against  M^Veili.  .  .... 

Robert  Biggar  against  Sir  Robert  Pringle.. 
Stewart  against  Hyslop  and  Clerk 
Coull  against  Crammond. 

w 

Magnus  Bain  against  Thomas  Anderson.. 

Lord  Lovat  against  Fi»zer  of  Strowie.. 

Earl  Peterborrow  against  Abercrombie. 

Sir  George  Mckenzie  against  Robert  Hamilton. 


t  * 


ipaym  Contents^  [Elchies. 

No. 

19,  1747,  July   17.  Ramsay  agamst  AcWertoiil. 

20.  1751,  July   16.  The  Treasurer  of  Heniofs  Hospital  against  Tfie 

Gardiner  of  Hemofs  Giarden. 

22.  1751,  Nov.  12.  Stewart,  Survey or-General»  against  Lamont. 

23.  1 752,  Jan.    I4r.  Scott  Hfepbum  of  Kingston  against;  M^LaoKfam 

24.  1 752,  June    3.  Earl  of  Galloway  against  Archibald  Stewart 

25.  1752.  Feb.     7.  Sir  Michael  Stewart  acrainst  Earl  Dundonald. 


No. 


PAPIST. 

No. 

1.  1741,  Feb.  25*.   Stewart  against  Mr  John  Webster. 

2.    p  -p— —  — ••    Maxwell  of  Dalswinton  against  Maxwell 


%  » 


PART  AND  PERTINENT. 
No. 

1.     1758,  Nov.  2r.    Kerr  agamst  Struthers. 


PASSIVE  title: 

No. 

1.  1734,  Feb.     6.  Janies  and  William  Henderscm  against  HeHdarepiii 

2.  1736,  Feb.   12.  Lady  Rattar  agttnst  Sincfaur  of  Batter,  Her  Son. 
B.  1736^  Feb.  24.  Johnstons  against  Steel  <^  Bowerhouses. 

4.  1736,  June  16.  M^Brair  of  Netherwood  against  Maitlands. 

5.  1741,  Dec     9.  Leith  against  Lord  Banff. 

6.  1741,  Feb.   1 1.  M^Kenzie  against  Budianan. 

7.  1 742,  Feb.  20.  Gordon  of  Pitlurg  against  Gordon  of  Tochmany. 

8.  1 747,  Nov.  25.  Elias  Cathcart  agaihst  Henderson* 

9.  1 749,  Feb.     58.  Ferguson  against  The  Officers  of  State, 

10.  1 752,  Feb.  26,  Lady  Jane  Scott  against  The  Duke  cdT  Bucdeugbw  - 

1 L  1 752,  July  24i  Janet  Lundie^  of  that  Ilk,  a|^st  Mrfr  WikoB« 

12.  1753,  Jan.   23.  TVaiU  against  Fea. 


PATRONAGE. 

k  Maxten  against  II 
>f  Montrose  against 


\ 


\ 


Na 

S.  1748,  Not*  19»  Mr  Charles  Cochran,  Patron  of  the  Parish  of  Culross. 

4.  ll5U  June  36.  Mr  Charles  Cochran  gainst  The  Heritors. 

5.  1752,  Feb.  27*  Urqiihart  of  Meldrum  against  Officers  of  State. 

6.  1 753,  May     9.  Heritors  and  Minister  of  Lanark  against  The  CroWi). 

Factor. 

7.  1753,  July  27-  Urg[uhart  of  iMeWrum  i^nst- Officers  of  State. 


PAYMENT. 
No. 

I.    1736^  Feb.  *n.    York-Buildings   Company's   Annuitante  ag^nst 

Gasden  of  Troup.. 


:ba^, 


i^ENALTY. 

No. 

1.  174a  Jan.    25.    M^Ledd  o^Gm^iw  agaimt  WighfSs. 

2.  1 743^  July  2a«    Dempster  i^inst  ^Berg^^on  of  Kinmuady . 


PERSONA  STANDI.   . 

*  •     1 740,.  Jan.      ©.    Case  of  Sir  Alexander  M'DonaUL 
2*     174i9>.Pec.>     ?•    Duj^id  against  Macombie.   , 


•» 


PERSONAL  AND  REAL. 


1 738,.  Jan.    10.    Creditors  of  Smrth  against  I£s  BrotHa»*  and:  Sisters*. 
S  ^    I739».  June  20.  *  Cbfldroi  ef  1%  Damd  Murray^  &c.  ag^iinst  The  Earl 

t>f  March,  &c-^ 


PERSONAL  AKD  TRANSMISSIBLE. 

>Io. 

1.  1746,  July .  17.    J^f^ailane  ^8|g«uist  Graham  of  Ealleam. 

2.  17i&l>:Jasi*    32.  rH^plMArn  fj^wost  M'Lachlan. 


CONTENTS.         .  ,i;ELcm£f. 

PERSON  AL .  OBJECTION.- 
No. 

1.  1784,  JuAe25.    Gray  ahd  Corbet  against  Gray. 

2.  17S5,.Feb.     6.    Rogers  agjiiitofe^Melvill. 

PLANTING  AND,  INCLOsIkg.        '  '  • 

No. 

1.  1784,  June    7.    F^iguson  of  Audiinotam  against  Macnidder. 

2.  1788,  Feb.  28.    Ord  against  Wiwh't/ 

8-     1 739,  July     3.    Douglas'  ^./rain&t  Penman. 

4«     1 744,  July  24«     Rob^rts^n  against  M^^  Rotertson. 


v>.  /.  ■  "</   V 


"    I        .UPl  ' 


POINDiI«J. 

No.  .N     V  .' 

1.  1784,  July  SO.  Ferguson  (If  Atldibildflin  against  J5hn  Dick. 

2.  1786,  Jan.    28.  Dnimmond  against  Mowbray. 

8.  1786,  Feb.   13.  Mnirhiad  agiiiwit  Pi?d»oit;C<ime. 

4.  1786|Feb.   18.  Stirlk^  ^  Keir  agttinrt  MK^iieen. 

5.  1786,  Feb.   19.  Mowl»ray  against?  DrunanKmd.    , 

6.  1 787,  Nov.  15.  Crawfi^  agelMt  llie  Tadcamen  of  Longtairn. 

7.  1741,  Dec.   17.  Kirkbind  agaimt  Milkr. 

8.  1 742,  Feb.     5.  Alexander  Le  Grand*  i^ainat  William  Ghalnieri* 

9.  1 742,  July  20.  Lockhart  <A  Camwatfa  against  RichardsM. 

10.  17^0,  Feb.     9.  Geddes  of  Kirkwo^d^agalntt  ■' 

11.  1 750,  Nov.    7.  Anderson  against  The-Incorporatkm  of  SSioemakersL 


POOR. 
No. 

.  I.    1737,  July  — ,    >Ir  Millar  and  Session  of  Tiyment  against  Air  WiU 

lianvon  wd  Session  of  Inveresk. 
2.     1 745,  June    5.    Overseers  of  Parish  of  Dunce  ^gain^t  Parish  of  Ednan^ 
8.    1751,  Feb.   15.    Kirk-Session  of  Humbie  against  Hepburn. . 


t^OSSESSroN.    • 
No. 
I.    1784,  July  9IQ.    Carstalrs  dgdnst  Stuart  of  Dunearh. 
3.    1752,  Jan.  22.    Gray  of  Damgftvdll  against  Russell  and  Others^. 


'tojCBTEi.'l 


CONTENTS. 


ktt 


/ 

1. 

a. 
s. 


5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

IS. 

14. 

15. 

1«. 

17. 

18. 

19. 

SO. 

SI. 


\ 


8«. 

S4. 
S5. 
S6. 
«7. 
S8. 

sa 

S2. 
«8. 
«4. 

«5. 


734,  Jan.  Us* 
7S^Feb>  14. 
136,  Jttne  S5. 
785,  July  la 

785,  Nov.  14. 
78i8»JiMl.  $1. 
136»  Feb.     8. 

786,  Fdb.  6. 
786,  Feb.   11. 

786,  July  27» 

787,  Jan.  14. 
787,  June  17. 
78^  Jin.  10. 
787,  Dec  6. 
787,  l>ec.   16. 

787,  Dec.  SS. 

788,  Feb.  9. 
78«»J«t.    17. 

789,  Nor.  80. 

||08bDei\    &, 

740^J«]9r  16. 
740,'Dec.     5. 

741,  Not.  M. 

742,  Dec.     2. 

748,  Nov.  25. 

745,  Jnne    7. 

746,  June  IS. 

746,  July  80. 

747,  July  21. 

749,  Jfc.  25. 
749,  Jan.  24. 
749,  June  28. 
749,  Nov.  10. 
751,  July  27. 
758,  Aug.  10. . 


PRESCRIPTION. 

Menries  of  Pitfi>dels  iagalnst  Town  of  Aber^eai. 

Aleximdor  Crichton  agjainst  Earl  of  Kilmeamock. 

Hie  Aforquis  pf  Annandale  agiunst  Lord  Hope. 

Qniham  of  Dougalstone  ogsunst  Douglas  of  Bal:loch> 

A.  against  R. 

Meroer  against  Irvine, 

Rlair  against  SuthCTland. 

Jean  and  Etizabeth  Haliburton  agunst  Grahani. 

Mary  Seaton  against  Forbes,  Ace. 

Tbe  Duke  of  Atgyle  agaiint  Campbell. 

Ferguson  of  Audiinblahi  against  Mulr. 

Sir  Robert  Douglas  against  Sir  J<An  Scott. 

Momqr  agMMfc  Cofran. 

Sir  Jamte  Dabymple  against  Dunetn. 

WaBripahaw  >giiiit-  &Mpp&aiy. 

Kmd  agiMWt.  CiidHan,  («r  BrightOB.) 

CaptKbA  Ruthccfijid  against  Sir  James  Cain{4)ell. 

Bad  of  GflUoway  i^;afawt  Fm*rs  «f  Wliiteh(«n.' 

M*Doiy«^  vgunst  M<DowaiL 

Tbomajl  M*Dowall  against  Barbara  M'DowaU,  ke,  * 

Surl  of  Rreadalbane  i^pinst  Menzies,  iic. 

Gcddi^gainst  Baker. 

Guffin  agrinst  Hendly. 

Lord  Lovat  agunst  Lord  Forbes. 

Garden  of  Th)Up  Ugaitast  Mr  Thomas  Rigg. 

Johnston  against  Balfour  <^  Beath. 

Earl  of  Caithness,  &c.  against  Sinclair  <^  Ulbster. 

Walter  Ruddiman  against  Trades  Maiden  Hospital 

John  Canipbell  against  Cokmd  Halkettv 

lif  idtmen  of  Glasgow  against  Robert  Tennant^ 

Harrowar  against  WeJk  ;     '     ; 

Wemyss  against  Alexander  Clerk. 

Henry  Elliot  against  William  El£ot. 

Mr  Full^on's  Case. 

M'tntosb  of  Aberarder  against;  J<^  Baillie.. 

■     ■      f  '  ■     '       '      " 


-^^t 
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FRESUMPTIOBr. 
No. 

1.  1734,  Feb.     8.  Thomas  T^Haoe  of Clavinlua  against  Robert  IMckie. 

2.  .1734,  July   12.  Lady  Camegy  Kinfawns  against  William  Lyon,  ice. 

3.  1 735,  Jan.    16.  Creditcnrs  of  Dr  Browiilee  against  StevenwMi,  fisc. 
.4.-  1735,  July     8.  Skene  agasiiA  Uchi^  of  that  Ilk. 

5.  1735,  July  11.  Creditors  <^  Dr  Brownlee  against  Stevttiaon,  &c. 

6.  1736,  Feb.  25..  Thoni8on«aga{ttst.Keif. :  .        .     '. 

7.  1736,  Nov.  19.  FisfaecagMMCkmiMk.. 

8.  1737,  Jan.    14.  Teitft^M,&i(£]otf'Bdaeb«ny  against  Geddes. 

9.  1737, Jan.    25.  QeldierBgaiiiiiki:ariieiCkvdii)Offi of Paldean. 

10.  1737,  Nav.  17.  Few- aguoflb  Msiti^.      '.       >     . 

11.  1737,  Nov.  17.  Mary  Dick  against  Mrs  Cassie. 

12.  1741>July    3.  Watson  agdnst  Rose. 

IS.    1743,  July  30.  Williau Cantttoia^alBit  Stewart  of  Duneaxn. 

14.  1744,  June  26.  Earl  of  Wigton  against  The  Countesa  Dowager.  .  . 

15.  1744,  July  31.  Mak»IiBfagidiiffe  Ik.Balfoiir. 

16.  1744,  Nov.  10.  Earl  of  Wigton  against  The  Countess. 

17.  .1745,  Feb.   17.  John  Weir  against  William  SteeL 

18.  1746,  July  sa  Ruddiman  flgajast  Trades  Maiden  Hoqutal. 

19.  1749,  Jan.    10.  Margaret,  &&  Nairn,  against  Creditors  of  Naim. 


A       '•  '  -  •  •     ♦ 

PRINCE  OF  SCOTLAND. 


No. 

1.  1751,  Dec.   17.    Succession  of  the  Bdneipalit)': 

2.  1 750,  June    9.    Earl  of  Lauderdale,  Supplicant. 


PRISONER. 


Ho, 
1 .    1733,  Dec.    7.    A.  against  B. 


2.  1 784,  July   1 8.  Hay  againat.  The  Jailor  of  Edinburglu 

3.  1 784,,  July  26»  Rattray  against  Thomson* 

4.  1784,  Nov.  15.  M*Intosh  against  Provost  Dawson. 

5.  1 786,  Jane  25.  Duff  of  Ciibbin  against  His  Creditors. 

6.  1738,  Feb.  21.  Gordon  against  Bimie. 

%.  1744,  July  27.  Burgh  of  Wi^k,SuBplici«it. 


$L€sns».3  CONTENTS.  xlm 

Na 

8.    1744»  June  21.  M*Facbeaii  ^g|inst  Nmsmith. 

9*    nsi,  Nov,  19.  MaUoch  against  Relict  and  Children  of  Fidton.- 

la    175SltFeb.  sa  John  Diyadale^,  Supplicant. 

PRIf^ILEGS. 

No.  '■:•-    I 

1.  1786,  Feb.     5.  Young,  Nonstable,  against  Brigadier  MoyL 

2,  1741,  Nov.  24.  InhahilMita'ofOhknqr  against  Shetland. 
S.     1741,  Dec     8.  Credttfrnlaf  OieEail  ofHume. 

4.  1741,  Dea   17.  Reid  ^rainak  Balfonr  and  Others. 

5.  174S^  Nov.  24.  Goildry  of  DuUfbmdifie  against  Hie  Trade<«. 


'PRiV^li.BGED  DEBT. 

No.  - 

1.    l7S7»Jan.    11.    GMhatft against  GMdoM  of  Craiclilaw 


'  * . 


^ 1 l-TM— 1 *—    ■  1  I  ■   ITT    - 

'  PRIZE. 

No.  •*•  ' 

1.  1751,  Nov.  27.    Captain  Carswell  against  Marshall. 

2.  1 752,  Feb.  28.    Sutherland  of  Meikle  Torbell  against  Monro.. 


'*  % 


PROCESS. 
Na 

1.  I78d,  Dec.     7.  Ann  Sesnpki  &c.. against  John  Semple* 

2.  1 734,  June  25.  Gray  and  Corbett  against  Gray. 

8.  1734,  July     3.  Wardlaws  against  Sir  George  Wai^anr. 

4.  1734,  July  26.  A.  against  B. 

5.  1735,  Jan.    81.  Craik,  &cl  a^^st  The' Daughters  of  Duchra 

6.  1 734,  June  lo.  Andrew  Lees  against  Sir  Hugh  Montgomerj? 

7.  1 736,  June  29.  M'Kenzie  against  Colonel  Farquhar's  Heirs. 

8.  1736,  Dec.   17«  Earl  <^  Sutherland  against  Dunbars. 

9.  1 7379  Nov.  22«  Hume  against  Hunie» 

10.  1738,  Jan.     6.  Creditors  of  Winram  of  Eyemouth. 

11.  1739,  July   17.  Gord<»i  figaiinst  Castlem«$n. 

f2 


'xliv.  CONTENTS.  JlBMinBtL 


Sk  Jame$  ^(;e»f«yrt,9^^W9^  against  Gray, 
Black  against  George  Ggrdpn. 
Magistrates  of  Forfar. 
Hunter  against  Hamilton. 

Herdman  against  Yoyngr 

A.  agains^.  B^ 

Creditors  of^Baifi  of  Bulloch,  viz.  Sir  Henry  Mdnn» 

against  .Bainand  Hi^,  Creditors. 
Heritoirs  of  St  NijQ^aii^  against  The  KitkTSession. 
Alexander  Irvine  against  Alexander  Ramsay  Irvine. 
Burnett's  Trustee  against  Elizabeth  Barrow^  &e. 
Duke  of  Norfolk,  &e.  Supplicants. 
Anderson,  Supplicant. 
Hamilton  against  Dalgleish. 
Mr  John  Gouldiii^  a^aiti^t  The  Heii:  and  Trustees  at 

Murray  of  Cherrietrees. 
Stuart  against.  Lord  Cathc^art 
Withers  against  Harley.  \   "      * 

Mr  John  M^Leod  against  Thomas  Dundlis. 
Sinclair  of  Rattar  against  Sinchur  of  Ulster. . 


No. 

12. 

.1741,  June 

5. 

18. 

1:741,  July 

20. 

14. 

1 742,  June 

2. 

15. 

1748,  Nov. 

23. 

1^. 

1 744,  Dec. 

11. 

17. 

1 746,  July 

11. 

18. 

1 749,  Jan. 

6. 

19. 

1751,  J«ly 

18.. 

20. 

1751,  Nov. 

22. 

21. 

1751,  Nov. 

80, 

22. 

1752i  Feb. 

26.. 

23. 

1752,  June 

8. 

24. 

1752,.  June 

26. 

25. 

1,752,.  Dec. 

12. 

26. 

• 

1758,  Jan, 

81. 

27. 

.1758,  Aiigl 

.  8. 

28. 

1753,  Aug. 

9. 

29. 

1.754,.  Feb. 

•  -                         • 

1. 

PROFESSOR  o:?  LAtr. 

No. 
1.    1 744,.  July  10.    Hamilton  Gordbn  against  Catanachi 


FkOMJS80fiY.NOT£. 


No* 

« 

I.    I?89iF.eb.    2.    Forbea agaitatt  Iqxfes^ 

8.    1741^  Dec.     2.    A.  against  B*      .  , 

8.    1.7^1^  Dec.  IS.    Moncri^agWBst  Siir  William 


*i' 


PROOF. 

No*.  '  '•  .      '     - 

1 .    1 788r  Nov.  47;    Captain  dudtxiecs  «gaitist'  tSk  Jones  Gmam^lMXk 
9.    17S5^  Feb.  11,   FattkoD,  &&  tgfiinfl  WIImb. 


SueiiiES.] 


CONTENTS. 


xlv 


/ 


Not 

a. 

5. 
6. 

7. 

8. 

9. 
10. 
II.. 


No. 

h 

S. 
8. 
4. 
5. 
6.. 

7.. 

8. 

9^ 
10. 
11. 


1X86,  Jan.  '2. 
17S8,  Dec.  12. 
178»,  Nov.  27. 
1740,  July  34w 

1747,  June  19. 

1748,  Nov.  2. 
1750,  FA.  87. 
1752,  Dec.  15. 

1759,' Jan.  2v 


I7S4,.F^b.  1«. 

1755,  Feb.  11. 

1 756,  Jon.  IS. 
1788,  July  28. 

1741,  June.  27.. 
1748,  June  22. 
1743,. Nov.  24. 
1748,  July  5. 
1750,  Nov..  2.. 

1 752,  July     S. 

« 

1753,  June  19., 


l^dennrtdr-VSAcat  of  Edinburgh  against  Campbell. 

Dr  Amot  against  El-  Young. 

Bont^  agahist  The  Creditors  of  Buelianan* 

Lmth  of  LdthhalF-  against  Gordon. 

Mrs  Kennedy  against  Mrs  Jean  Campbell  of  Carrick. 

Duke  of  6ord<m  gainst  Lady  Henrietta  Gordon. 

George  Forbes  against  The  Countess  ofStrathmore. 

Pennycuick  a^dnst  Grinton. 

Mat!y  Bmfn  aaid;^Husbaitd  against  Ogilvies. 


i 


i>     ik 


itj     ^  J  y. 


rs 


Altken  of  Thomtown  against  Dewar  of  Lassodie. 

DufTof  firaco  a^nst  The  Duke  of  Gordon. 

The  Town  of  Edinbuigh  against  Colonel  Catiicart. 

The  Town  and  Heritors  of  Nairn  against  Brodie. 

Farquharson  of  Achindryne  against  Farquharson. 

Sir  James  Wemyss  against  Anderson-. 

Fairiie  of*  that  Hk  against  The  Earl  of  Eglinton. 

Menzies  against  Deans  and  Town  of  Aberdeen. 

IVl'Kenzie  of  Rosehaugh  against  Robertson. 

S^  Rob^  G^fifij»^gf4Jii9i  Lord  Lyon. 

The  Earl  of  Hopetoun  against  Mr  Williamson. 


PROVISION.  TO  HEIRS;  AND  CHILDREN. 


No. 

t. 

17de,July 

2!. 

s. 

17S8,July 

11. 

s. 

1788i.Jani 

16. 

4. 

1789,  Dec. 

19. 

5. 

1^1,  Jan. 

9. 

«. 

1742,  Feb. 

4. 

• 

7. 

1 74«,  Nov- 

38. 

$. 

1745,  June 

5i 

».. 

1747,  July 

1. 

f  } 


Clerks  agaihst  Robiesom , 

Case  of  BaiKeny.^ 

Waddell  against  Wadddl. 

Russel  against  *6kir^. 

HamHton  against  Ann- Hamilton* 

Earl  of  Selkirk  against  Lord  Archibald 

Hamilton.  ' 
Thomaa  Watson  againstt  Thomas  Glass. 
Sir  liaufienGe  fttocar  against  Andrew  Scol 
Strah  ]&yirliig  ag«iltot:Tfao(mas  >IiUer. 


N^ 


No 

10.  1747»  Nov.  SO.  W^tam  Anderson  ajgpaunst  Janet»  &c..  Sluells.  ' 

1 1 .  1747,  Dec.     1 .  Earl  <^  Home  against  Mrs  Eleonora  Botkwell. 

12.  1 74<9,  Dec.   1 5.  Creditofs  of  Auchhdiredc,  Ckmipeting. 

13«  1750^  J«ly   18.  Sir  K^ineth  M^Reazie  against  Sutherland^  &c. 

14.  1751,  Nov.    8*  William  Gray  a^nst  William  Smith  and  Bogle.   . 

15.  I752»luly  10.  James  Ix>rd  Drammoad  against  Lady  Jean  Gordon. 

16.  1 752,  July  23.  Margaret  Oliphant,  and  Hsr  Husbqnd*8  Claim. 

17.  1 752,  Not.  28.  Drummond  against  Logan. 

18.  1742,  Dec.   15.  Grizel,  &c.  Marjoribanks,  against  Their  Brotlier. 

19.  1 75S,  Feb.     2.  Captain  William  Douglas  against  Mrs  Dooglas, 

20.  1 754,  Feb.     6.  Margai^  &;c^  Muirfiead  against  Mary  Dickson. 

21.  1754^  Feb.  26.  Dame  Dorothea,   &c.   Primrose  against  The  Lord 

Advo^te. 


PUBLIC  BURDEN. 
No. 

1 .    , -— . '  Copland  against  Mostine  and-Others. 


■■<  ." 


No. 

1. 

1786,  Feb. 

<o. 

2. 

1735,  July 

4. 

8. 

1785,  Dec 

12. 

4. 

1 T87,  Jan. 

6. 

5. 

1787,  July 

22. 

PUBLIC  OFFICER. 

Pater  sou  against  IngUs. 

Home  against  M'Kenzie  and  Justice. 

Yetts  against  The  Other  Household  Trumpeters. 

Sir  James  Campbell  against  Lwds  Grange  and  Dun. 

Mr  Robert  Freebaim  iagainst  The  Commissary  Clerks 
of  Edinburgh. 
6,    1 7379  July     1 .    Dame  Margaret  and  Dorbthea  Primrose  againrt  The 

Commissary  Clerks  of  Edinburgh. 

Trustees  of  IMathiesori's  Creditors  against  Robertson. 

Presentation  of  Notaries. 

Gibb  and  Keith  against  Scott,  Miln,  and  Othtts. 

Case  of  Clerks  of  Session. 

Case  of  Clerk  of  Supply  of  Banffshire. 

Case  of  Murray,  Keeper  of  the  Minute-Book. 

Sir  Alexander  Cockbom  against  l%r  William  Cock- 
bum,  and  Other  Creditors  <tf  Langton. 


7. 

1 788,  Jan. 

18. 

8. 

1788,  Feb. 

7. 

9. 

1 740,  Jan. 

11. 

10. 

1742,  Feb. 

25. 

11. 

1 742,  July 

80. 

12. 

1743,  Nov. 

8. 

IS. 

1744,  Dec. 

14. 

£LCBi£i.}  CONTENXa  xhn 

No. 

14.  l747»June  25.  Maiy  Gainei*  against  Mr  ftobert  Wallace. 

15.  1747»  July     1.  John  and  James  Marshall  against  John  Fenier.  ' 

16.  1750,  June  27.  Duke  of  Roxburgh*  against  Mr  William  Dice.* 

17.  175a,  Dec.     7.  Bower  of  Kinnettks  a^alhst  James  Hay  said  Others. 
11  175^,  July  21.  Locikhart  of  CamWath  against  Hair. 

19.    1759,  July  19.    Andi-e#  Anderson  against  The  SKeriff-SubstiAite  of 

Kinross. 

...      •    .  '  •       . 

•  •       •        .    t  :  ■  .  . 

-  •  •  J  •      '  ^ 

.'         /*  BUWJC  POLICE. 

•  *  •  »         •     .  ,    I  . 

U  17S4,  July     4.  Stevenson  and  Lorn  against  Crawlbrd. 

2.  1 7S5,  June  24.'  Colonel  M'^Dowall  against  Mrs  Brown,  &e. 

8.  1 7853^  July  23*  The -Town  of  Canongate  against  The  Magistrates  of 

Edinburgh. 

4.  1 742,  June   17.  The  Town  of  Burntisland  against  Bruce  of  Grange. 

5.  1 743,  Feb.  28«  Colonel  Straiton  against  The  Bur^  of  Montrose. 

6.  1 742,  June  22.  The  Magistrates  of  Edinburgh  against  Clarkson. 

7.  1 747^  June  25.  Ure  against  Stewart. 

8.  1 748,  July   27:  Burgh  of  Wick,  Supplicant. 

9.  1748,  Dee.    17.  Leith  and  Lesly  agaii^st  Magistrates  of  Aberdieen,  kc. 

10.  1 749^  June  14.    Turner  of  Pinnaclehill  against  Duke  of  Roxburgh. 

11.  1750,  July  21.    Inhabitants  of  Kirkaldy. 

12.  1754,  Feb.   12.    Inhabitants  of  Kincardineshire.. 


No. 


QUAUFIED  OATH.. 

No.      •  ^  V      *  * 

1.  1 78A  Nov..    7.    Irvine  a.gaii)8t  Dick^pn^ 

2.  1 736,  Feb.   1 8.    Jean  Budge,  6cq.  against  M 
3*.  17S6^Dec.     3.    Crcditos^of  Maaie.jagianst  i 

4.  1:737^  Jan.    18.    Moffat  agaipst  Mc^t*. 

5.  1 740,  Jan. .  S8.    Sutherland,  of  Forse  against 

6.  174S»  Ntnrft  13.    Lord  Eglinton  against  Ladj? 

7.  1 751,  Feb,  3(K. ,  Qorm  flgaiiwj  Pedan.  ^ 


^ 


I  CONTENTEL  MLcmBk.J 

No. 

6.  1740,  Feb.  as.    FiRtdr  Ota  the  EstsMs  ofCniKMs  agaioat  D«  W 

7.  1744,  July    S.    MoUyBon  against  l^anuMit; 

8.  1 754,  March  9.    Eobertsoa  ag«in3t  Spalding  and  Graham. 


RENUNCIATION". 

No. 

1.  1 74S,  Jan.   24.    Carlyle  against  Lawson. 

2.  1741,  June  SO.    Andrew  Pringle  against  Alison  Pringle. 

S.    1 745,  June  19.,    Campbdl  of  StonefieUL  a^^unst  Campbell  oi  Bafemoi. 


No. 

1 .  1  I36y  Dec.  6.  Tumbull  againrt  Birownfielcr^ 

2.  1 737,  Jan..  6..  Sutheriand  against  Lady  Gees  and  Her  Citutioner. 
S.  1 74 1 »  June  5.  York^B«^dings.  Comj^y  against  William  Adams. 

4.  I74S»Feb..  15..  Professor  Fordyce  against  Alexander  Aberdeen,  &c^ 

5.  1 748,  Dec.  1 ..  Hamilton,  Younger  of  GUkersdeugh,  against  LinneQ.. 

6.  1750^  June  19..  Hamilton  against  Axbuthnot.. 


i-wr* 


RETOUB. 
No.. 

I.    i7S8„Jan..  17..   Ciue  o£  Bargenyv 

S.    1 74S,  June  1 7.    Heiuy  Bet&tMe,  St^plicaiit.' 

S.    175s,  July  IS.    Miss  Kathe^ine  >£udiiad agajast  Majw  A-FoKhes. 


.•*" 


RUNRIDGE. 
No.  • 

1..    1 748^  June    S..   Davidson  against  Kerr. 


i^igfmmmmtrm^m^i^^-'^^-^'m^'^^m^^^-m^^mmmm^^mmmi^m. 


SALE. 
No. 
1.    r7S5,  Dec.  12.    Smith*  agsAftst  Bromi; 


•  ■  > 


iL    I7S6,  Jan.   21.    Governor  of  WatMmV  Hbijj^tal  against  The  Ciedi^ 

tors  of  Men^ieston. 


No. 


S^    I742»  Nov.  i^.    Di^iithmotid  agaitist  Miss  Cunnm^ham. 
4.     17439  Jan.    19.    Buchanan  against  Graham. 


Na 


^.  1744,  Jan.     8.  Htitehieson  agtinst _, 

6.  1 747,  Ntor.  39.  Marshall  and  M<Kell  agamst^Blackv^ood  of  Pittreyie. 

7.  1748,  July  15.  Hugh  Campbell  against  Willmm  Bax^ 

8.  1749,  Jan.    81*  Robertson  agaiittit  Melvill  and  liddell. 

9.  175S«Jan.   2£«  Creditors  of  Xtodeirick  Chalmers. 

la  1 758,  Aug.    7.  Andrew  Gray  against  James  Grajr,  1MBD»,  ^c 


*^^ 


"  •  • » 


1     ^         .  •  «  f 

Soott  against  F^er  ton,  && 

I^e  Town  of  Perth  agaiast  Lord  an 

Ftdlaton  and  Golond  Soott  against 


SASINR 

Na 

1.  1786^  July     8.    £arl  of  Sutherland  against  Dunbars; 

2.  1 740,  Nov.    7«    IM^  Robert  Blackwood  against  The  Representative 

of  Russell  and  CdhnQlL 

8.  1 742,  June  S8«    Colonel  Dabymple  against  Wallace  oTCainihiA^ 

4.  1748,  July     5*    Sir  James  Campbell  againsf  Lord  Erskine. 

5.  1750,  Jtfi«    11*    William  Young)  Supplicant 

«.  1 750,  Nov.  1 7%  BiOlantine,  and  Others,  in  Lapartc,  Supplicants. 

7.  1 752,  FcSx     7.  Creditors  of  Young  of  Somrnerhouse^  Competing, 

e.  1 758,  July  S7.  Urg^uhart  of  Meldrum  against  The  Officers  of  State. 

9.  1 758,  Aug.    8.  Mr  Robert  Campbell,  and  Others,  Supplicants. 


'  > 


SEQUESTBArTION. 
No.  ■ . 

1.    i745>jQnel4.    Creditors  of  Xork^BuUdbgs  Cowpaay  «gaui$t  Th? 

AwHiitantg* 


lii 


CONTBNTS. 


tl^CHiis. 


No. 

■ 

1. 

1 733,  June  '2. 

2; 

I7S4,  July  5. 

8. 

1734,  July  16. 

4. 

1785,  Nov.  7.' 

5. 

1786,  July  80. 

6. 

1786,  July  29. 

7. 

1788,  Dec.  19. 

8. 

1 789,  Jan.   9. 

9. 

.1741,  July  8. 

10. 

1742,  Feb.  20. 

11. 

1 742,  June  17. 

12^. 

1 749-,  June  28. 

18. 

1752,  Nov.  17. 

14. 

1758,  Aug.  10. 

SER\aCE  AND  CONFIRMATION, 


Monro  Bgemst  Duff  of  Drummuire. 

Douglas»  Relict  of  Plenderfeith^  against  Hogg- 

David  Wilsoii  agaimt  'M«rtin.     . 

.  Graham  agaiinst  Reid. 

Creditors  o{  Seott  of  Blair  against  Hamilton  Blair. 

Edgar*  against  MaxlweU* 

Creditors  of  Newlaw,  Competing. 

York-Buildings  Creditors,  viz.  Duke  of  >f orfolk^  &c. 

against  Sir  William  BiUers^  &cc. 
Laing  against  NiocoL 

Gordon  of  Pitlurg  against  Gordon  of  Ticfamnrie. 
Credit6rs  of  Mp  Murray  Kinninmond,  Comcpeting. 
Grim  against  John  and  David  Soott 
M aclachlan  against  Campbell  of  Skirvain. 
Angus  and  Jean  Brodie  against  James  Stephen. 


No. 
1. 
2. 
8. 


4f. 
5. 
9. 


1786,  Jan.  8. 
1788,  July  21. 
1;742,  F^b.     5- 

1744,  Nov.     6. 

1749,-Jvaie    9.. 

1752,  June  12. 


SERVICE  OF  HEIRS. 

Colonel  Erskine  against  Sir  John  BUckadder. 

Edgar  i^^ist  Maxwell. 

The  Creditors  of  Bixkhill  against  The  Heirs  of  Mr 

George  Ay  ton.  .        ,    • 

]Mr.  William  Steel  against  Weir. 
Mr§.  Seton  of  Touch  against  Sir  Henry  Seton. 
Ann  and  Ma]:gai:et;  Lundales  against  Landales. 


No.. 

1. 

1734,  Nov.  27. 

9. 

1741,  Dec.  11. 

s. 

1748,  Nov.  22. 

4. 

1750;  Jan.  12. 

5. 

1751,  Jan.  18. 

',«. 

1752,  June  11. 

\ 


SERVITUPF. 

Ga]:den  of  Bellamore  against  The  Earl  of  Aboyne, 
Bruce  of  Kennet  against  Colonel  Pahymple. 
The  ]Earl  of  Breadalbane  against  Menzies. 
Rincaid  of  that  Ilk,  Against  Sir  James  Stirfilig. 
Mr  Alexander  Ross,  Solicitor,  against  Ross. 
Kincaid  agaiust'Sir  James  Stirling. 


0  CONTENTS.  Ini 


SOCIETY. 


No. 

. 

1. 

Hiss,  Jnne  8. 

2. 

lti<,  July  13. 

8. 

17«7,  Feb.  23. 

4. 

I788»Feb.  15. 

5. 

1788,  Not.  23. 

6. 

1742,  June  83. 

7. 

1742,  Nov.  19. 

8. 

1745,:Jiln.  26. 

9. 

1746,  June  13. 

10. 

1 748,  June  24. 

11. 

1749,  July  12. 

12. 

1752,  Nov.  16. 

D&vidsons  against  RankeiK 

Walkingshaw.against  Crawfurd. . 

Budianan  of  Dpumankill  against  Reid.    . 

Bogle,  &c.  against  Bogle,  Tron,  &c. 

Forbes  against  WaUdngshaw. 

Colonel  Dabymple  jigaiiist  Wallooe^ 

Rae  against  Ni^lson. 

Murdochs  against  Clerk. 

Freebaim  against  Watkins. 

Hogg  against  Weir. 

Paterson  against  Grant  and  Keith. 

Robert  Crawfiird  i^^ainst  Stirling  and  Company^  kd 


m  ■     ■— iMP^y^.^ 


SOLDIER. 

'no. 

I 

.    1.     1742,  June  25.    Wright  against  Ensign  Liunsden. 


SOUDUM  ET  PRO  RATA. 
No.  .  • 

1.  1751,  Febu.    5.    Macmillan  agmnst  Sloan. 

2.  1758,  July     6.  .  William  Hutton.  agamst  Alexander  Jamieson. 


SPUILZIE. 

No. 
1 .     1 737,  Nov.    9.    Campbell  agdnst  Campbell. 


'F".    f      4l       ii|iM»»     ^ijim  1^— ^^Mi»— ■ 


S'EIPEND. 
i^o.. 

1.  1738,  July    5..  Manhall  against  The  Town,  &c.  ofSjirkaldy. 

2.  1740,  July  flS..   Mir  James  M<C^arn)ch  agauist  Scott. 

3.  1.7^,  Nov.  19. .  Mr  WilUam  Pollock  against  The  Heritors  of  SiUalan. 


No. 

4.  174e,July  SO.  Mr  JaniesliiKltt^tocSiiigainst  Scott 

5»  1748^  Feb.  15.  Mr  James  Hogg  against  His  Creditors. 

6.  l749«Junel4.  SeoandJdmktcraf Dnnfeniadine.agaii^ 

7.  1751,  Dec.  8.  M^Auley  Jigunst  The  Representatiyes  of  KMd. 
e.  1 758,  July  .8^  .Wifiiam.61aag.agaimtJbImM'I»bCMsfa. 

9.  1 758,  July  8«  The  Heritors  and  Town  jof  Tain.againsC  Modm. 


SUBSTITUTE  AND  CONDITIONAL  INSTITUTE. 

Nos.  4s  7,  and  10,  voce  Seevice  and  Confibmaxion,  and\Na  8. 
z;oce  Waerandice,  referred  to. 


'■  r 


SUCCESSION. 
No. 

1 .  1 7S4s  Feb.     5.     Stoddart  and  Riddle  against 

2.  1 786,  J^ui.    29.     Dr  Wauchope  against 


iri}iif^'iii 


8.  1 786,  Feb.  25.  Thomson  against  Kerr. 

4.  1788,  Feb.  16.  Nearest  of  Kin  of  Adam  Duncan,  Competing. 

5.  1 788,  June  29.  Burden  against  Smith. 

6.  1789,  July  10.  Fullerton  against  David  Kinloch. 

7.  1 742,  Feb.  5.  Creditors  of  Birkhill  against  Heirs  of  Mr  Ay  ton. 

8.  1 742,  Dec  2.  Chancellor  of  Skeilhill  againsl  Chancellor. 

9.  1 744,  Nov.  d.  .Cx^tors  of  Rosdberry  againi^  Ladies  Primrose. 
10.  1744,  Nov.  28.  Brown  against  Brown. 


•^■■i*i^""i^ 


SUMMARY  APPLICATION. 

No. 
1.     1752,  Nov.  28.    Some  CoundDIors  of  Aberdeen  against  Magistrates. 


SUPERIOR  AND  VASSAL. 

I.  1 1S5y  June  18.  Creditors  of  Dickson  against  The  Bailies  of  Forfa] 

%  1786,  Nov.  24.  Bail  of  Dundonald  against  Elizabeth  Barr.    . 

8.  1 788,  June  27*  Creditors  of  Poldean  against  Sharp  of  Hoddam. 

4.  1788,  July  28.  Scott  against  Scott 

5.  1741,  June    9.  Sir  John  Maxwell  against  M'MUlan. 

6.  1742,  F^.  27.  Stuart  against  Mr  David  Gouper. 

7.  1 742,  June  28.  Dunctti  against  The  Earl  of  Aberdeen. 

8.  1 744,  Feb.  24.  Sr  Widt^  Montgopmry  against  James  Waidrc^. 


£L€S1E3.J 


tJONTENtJS. 


V 


No. 

1 

9. 

1748»  NovJ    8. 

10. 

1748>I>ec  14. 

11. 

174a»JuBe  91. 

12. 

1751^  F«i».  I^. 

18. 

1751,  July  25. 

14.  175fi^  Feb.     5. 

15.  1752,-Jtoty   S». 

16.  1758,  Feb.  16. 


'Naamitb  ef  Raf^ensera^  s^iist  Stbrie  of  Bntcd. 
Farquharson  c^  Invercauid  against  Farquharson. 
Diek  of  Grange  aga&i6t  James  Cook. 
Dtike  of  Gordon  against  Tbe  OiBcers  of' State. 
Lord  Boyd  against  Tke  Vassals  of  the  Estate  of  Lin- 
lithgow. 
Kf ncaid  against  Mr»  Hamilton  Goifdon,  &c. 
Graham  a£  FiMvy  agmnst  Kinloch. 
Sinclair  of  Hattar  against  Sinclair  of  Ulbster. 


No. 

1.  17S5»Jan.     7. 

8.  1786,  Feb.  67. 

8.  1740,  Feb.  18. 

4.  1740^  June  24. 

5.  1741,^  Feb.  24/. 

6.  17«VNoV.  1*- 

7.  1752f,July     4. 


SUSPENSION. 

Braco  a^inst  The  Duke  of  Gordon. 

Graham  against  ^trs  Grant. 

Lennox  of  Woodhead;  against  Napier  of  Eilcrokh. 

Shr  John.  JVfaxweQ  against  McMillan. 

Danidfi  Asiatic  C<MBpany  against  The  Earl  of  Morton 

Shoemakers  of  Canongate^  Supplicants. 

Bussels  against  Clerks. 


No; 

1. 

1734,  Jan.    24. 

2. 

1784,  Feb.   16. 

3. 

17B7,  Feb.     4. 

4. 

1737,  June  21. 

5. 

1741i  Jiine  23. 

6. 

1742,  June    4. 

7. 

1742,  Dec;     1. 

• 

• 

8. 

1742,  Etec.     3. 

9. 

1744,  Jurte  22. 

10. 

t744,Jaly  28. 

11. 

1746,  June  13.. 

122. 

1747.  Dec;     5. 

13. 

1748,.  Jm.      7, 

TACK. 

Carlyle  against  Lavrson. 

Sir  John  Hume  against  Margaret  Taylor,  kc. 

Sir  James  Dalrymple  against  Hepburn  of  Bainstouu. 

Meldrum  against  Gibb. 

Lord  Donley  against  Campbell:  of  Shawfield. 

Henderson  against  Viscount  Stormont. 

Ytnrk-Buildings  Company's   Tacksman^  .Bartlett, 

against  Stewart.. 
Earl  of  EgKnton  against  His  Tenants. 
Steedman  against  Kennedy. 
Edmonsiton  of  Ednam  against  Bonston. 
Duke  of  Norfolk  against  Creditors  of  Mr  Murray. 
The  Duke  of  Bacclcugh  against  Elliot. 
Russell  and  Aikenhead  against  Benny, 


M 


CONTENTS 


[Blcqi^s. 


No. 

14.  1748,  Feb.   11. 

15.  1749,  Nov.  24. 

16.  1750,  Nov.  28. 

17.  1751,  Jan.      4. 

18.  1752,  Feb.   18. 

19.  1752,  Nov.  15. 

20.  1754,  March  9. 


Creditors  of  Ajudiinbrrck  against  Ml^iehlfm.   : 

Haly  against  Sands. 

John  Watson  against  David  Thomson. 

Wallace  against  Campbell  of  Inverosraggan. 

The  Purchaser  and  Creditors  of  Jprdanhil^  agaiust^ 

The  Earl  of  Crawford,  Viscount  Gamock, 
Thomas  and  Robert  Duncan  against  BarroQ. 
Robertson  against  Spalding  of  A^imtuUj. 


No. 

• 

1. 

1734,  July 

9. 

2. 

1 735,  Jan. 

.21. 

S. 

1785,  Feb. 

7. 

4. 

1 735,  June 

7. 

5. 

1786,  Jan. 

31. 

6. 

1736,  Feb. 

4. 

7. 

1736,  July 

15. 

8. 

1737,  June  28. 

9. 

1 789,  Jan. 

16. 

10. 

1739,  Feb. 

7. 

11. 

1789,  Dec 

5. 

12. 

1740,  July 

8. 

13. 

1 740,  July 

17. 

14. 

1 740,  Dec 

19. 

15. 

1741,  Feb. 

18. 

16. 

1742,  July 

13. 

17. 

1742,  July 

27v 

18. 

1 743,  June 

10. 

19. 

1743,  July 

15. 

20. 

1743,  July 

26. 

21. 

1743,  Dec 

20. 

22. 

- 1 744,  Jan. 

25. 

23. 

1 744,  Jan. 

27. 

24. 

1744,  Jan. 

31. 

25. 

1744,  June 

19. 

TAILZIE. 

Baillie  against  Carmichael  of  Mauldsly. 

Craig,  &c.  against  Daughters  of  Craik. 

Stewart,  &&  against  Mr  James  Baillie. 

Sir  James  Rochead  agakist  His  Heirs  of  Entail; 

Lady  Nairn  agoiiist  John  Nairn. 

Creditors  of  Durris  i^ainst  The  Eari  of  Peterfaorrow. 

Earl  <^  Glasgow,  &c.  aguist  Viscoilnt  of  Gamock. 

Borthwick  agailist  Trades  Mdden  Hospital. 

Mr  Archibald  I>en}Kdm,  &c.  against  Denholm.       , 

Creditors  of  the  Eari  of  Buchan,  Competing. 

Thomas  M'Dowall  'against  Barbara  M^Dowall,  &c. 

Heirs  of  Entail  of  Sir  James  Rochead,  against  His 

Executors  and  Nearest  of  Kin. 
Kenneth  M'Kenzie  against  Creditors  of  M'Kenzie. 
Duncan  Forbes  against  John  Forbes. 
Competititm  for  the  Estate  of  Balquhain. 
Johnston  of  Eastfield  against  Lockhart  oi  Cleghom. 
Carmichstd  of  Mauldsly  against  Camuchael. 
Binning  of  Wallyfoord  against  Earl  of  Lauderdale. 
Drummond  of  Callmdar,  Supplicant. 
Csurmichael  of  Mauldsly,  Supplicant 
Lord  Maxwell  against  Tait  of  Lockenkitt 
Earl  of  Murray  against  Charles  Ross  of  Balnagowan. 
Case  of  Dunnipace. 

Sir  Robert  Baird  agsunst  Market  Lauder. 
Laurie  against  Laurie. 


JBlXHIBS.^ 


COl^TENTS. 


Ivn 


Na 

«6.    1 

• 

1 744,  July 

5, 

27.    : 

1 744,  July 

26. 

• 

28.     ] 

1 745,  Jan. 

23. 

29.    : 

1 746,  June 

17. 

80.     J 

1746,- June 

25. 

81. 

1 747,  June 

12. 

82.     ] 

1 747,  Dec: 

9. 

88.     1 

1 748,  July 

22. 

S4,.     ] 

1748,  July 

27. 

85.     ] 

1 748,  Nov. 

19. 

S6.     J 

1 749,  Nov. 

8. 

87.     ] 

1 749,  Nov. 

14. 

88.     ] 

1749,  Nov. 

24. 

89.     ] 

1750.  Nov. 

18^ 

40.     J 

1750,  Nov. 

7. 

41.     ] 

1751,  July 

19. 

42.     1 

1751,  July 

17. 

48.     4 

1751;  July 

25. 

44.     ] 

1751,  Dec 

17. 

45.     \ 

1751,  Dee. 

19. 

46.     J 

1752,  July 

1. 

47.    : 

tl52,  July 

1. 

48.     ] 

1^58,  Nov. 

26. 

49.     J 

1752,  Dec. 

5. 

50.     ] 

(759,  Feb. 

6. 

51.     ] 

1759,  Jtdy 

20. 

52.     : 

1 758,  Aug. 

9. 

Creditors  of  Hugh  Murray  Kinninmond  against  His 

Daughter. 
Drummond  against  Drummond, 
Russell  against  Russell. 
Hamilton  against  Heirs  of  Provost  Wightman. 
Case  of  Oliphant  of  Gask. 

Mrs  Margaret,  &c.  Campbell,  against  A.  Campbell. 
Viscount  Gamock  against  Creditors  of  CraufunL 
Sir  John  Gordon  and  Mr  Hamilton  Gordon. 
Case  of  Murray  Kinninmond. 
Case  of  Campbell  of  Skirvane. 
Captain  Sinclair  against  Heirs  of  Entail  of  Carlowfie. 
Creditors  of  Gordon  against  Alexander  Gordon. 
Brodie  of  Lethen  against  Four  Sisters  of  Brodie. 
Claims  of  Captain  Gordon  on  th6  Estate  of  Pftrk. 
Scott,  Supplicant 

John  Carr  of  Carers  against  Geolrge  Carr  Of  Nisbet 
Strang  against  Strang. 
Sir  John  Douglas  agrfinst  David  Douglas. 
Case  of  the  Estate  of  Cromarty. 
Walter  Scott  of  Harden  against  H^lrs  of  Tailzie. 
Sir  Kenneth,  &c  M*Kenzie  againirt;  J6hn  Stewart 
Claim  of  Mercer  on  the  Estate  of  Lethindie.   ' 
-M«CuBodr  of  Baihohn  against  M'Cullodi. 
Alexander  Leslie  of  Findrassie  against  Leslies. 
James  Hay  against  His  Majesty 'tf  Advocate. 
WffliaQi  Gordon  against  The  Creffitorb  (^Carletcrtu 
Major  Forbes  and  Miss  Maitland:   ' 


Na 

« 

1. 

1735,  Feb.     3. 

2. 

L78e,  July     7. 

8. 

1786,  July     7. 

4. 

1787,  Jan.    12. 

5. 

1787,  Feb.   16. 

6. 

1787,  June  15. 

•  •  t    •*  **^  f 


TEINDa 


T >- 


■r»» 


Heritors  of  Caldar  against  College  of  Glasgow. 
Trotter  of  Mortonhall  against  Hogg  of  Harcarse. 
Same  Parties, 

Lyon  of  Bridgetown  against  Earl  of  Strathmore. 
Ski^ne  against  King's  College  of  Aberdeen. 
Garden  of  Lawton  against  The  Minister  of  Barry. 

h 


w 


eo^'mm. 


pBLcn^jsif'. 


No 

7. 
8. 

9. 
10, 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
fiO. 
SI. 
S2. 

2Sf.. 

25. 
26. 
27. 
28. 
29. 
29. 
30. 
31. 
32. 
33. 

35. 
36. 
37. 
38. 


737,  July  27. 

787,  Dec  7. 
788,.  June  22. 

788,  Dec.  — . 

789,  Jan..  |0. 
740,  July  16. 
740,  July  -rr- 
740,  J\4y  23. 

740,  Jtec     3.. 

742,  June  16. 

743,  Dec  16.. 
74^  Feb.     1. 

744,  June  20. 
744,  Noy,  17, 
,74^  Dec..  5. 
744,  DeCi     1 . 

74^  J[HLne  2.6.. 

747,  July    15.. 

747,  D^e..    ^ 

748,  July     5. 

:743^Jvly;  IS. 

.7.4,9»Fi^fe!,l,& 
74%Mj^y.    3, 

750,^.  n 

758,  J^n,.  T-x 
752,  July   22. 

752,  July   22. 

753,  Feb.  28., 
753t  July  4. 
753,  July  20. 
763,  Nov.  2Jl. 


■*. 


Earl  o.f  Gal^wi^  agaipst  If^toss  of  Wlntl^ani. 
Mr  Andrew^Arrot  Q^lnftlt  Dempster  of  Dunnidieni 
SiiH^^lr  of  fpesiwie}^  s^jnat  Groat  of  W<are8. 
Sit  Jo1h|.  Hume  t^ins^  His  .Vassals. 
The  H^tors  of  t|^  Pari^t  ef  Fo^,  Competk^. 
Duke  of  Douglas  agjonst  Qf^fers  of  State, 
yispount  Primrose  gainst  S^  J.  Dajjyinpla 
Dqugl^  of  Dompok  ag^st  |fin|^r  c^  6t  Mifngo. 
Si»  John  Df^i^n^e  against  Lord  Friinrose. 
Balfour  o^Balbjyro^  9fgm^  Offi<»!PJ  qiC^atf^ 
IJlqrquis  of  A,nnfU!|^;^  9&^9t  Ir^e,  ^ 
Tlu^e  (^  BHQcteiigb:  against;  Feuairs  of  Dall^eith. 
Coll.ege  of  Gil^s^w  a^pist  8^  Jplpn  M^KT^FeH. 
Sii^  Rqltert.  <^r0Ed<«  iagainsf;  Dunb(ir  of  Newtp^. 
(?ftjli^  qf  QJfitigpm'  f^t  Sir  John  M<«?(«^- 
The  Duke  <^B.ox]^ijngh  a^^jost  Soott. 

M«Bif¥^r.  c^MQi^tle.%w»k  M<^  of  Otteybfipi. 

MaxweQ  of.  Mjdti^ebie:  ag^tiitst  Dukje  of  QueoM^rryi 

IiQid  Mun^ie  ai^vtnsi  Tk^  Officers  of  S<^e. 

Creditors  of  TilU^o>te».  Cqoi^e^ng* 

Q^j)l){uaU;  of  9lieipl<(9^  ag^unsl^Smi^ 

Sir  WiUjaiw  V^i^vf^  «gfPB||*  Eaf  1  of  Bfise^||»^y. 

qjiphai^t  of.^wihilton  ^igajmsfr  Smjth  pf  Medivfn. 

Si;c  RoM.  G«^  f8MW»*  J^^R-Of  .^^f?«*J»l'  > 
§<»ftffW^.  .    .•    • 

C^^W>  Apa^tl»^-9jp^,:B|jirqi^  of  ^efl«Wp,% 

Si^fctfssfpq4  agJiiflsti  Sif  T^ft^^as  ^y^rlq^g^ 

Gordon  %^n6t,  Dvy()t^ 

Minister  of  Cushney  against  The  Heritors. 

£arl  of  MiBiton,.  kc  tigtmst  Marquis  of  Tweddale. 

Beattiie^  Minister  (kT  Muytown  against  Heritoas. 

Spalding  a^unst  The  Heritors  of  KirkmidbaeL 

Lord  Advocate^  &C..  against  Presbyteiy  of  Selkirli. 


•TTjit^^^* '•«  ,  .  ♦^•3»»T^^»^^^^^^^^^^^V»^^^^ 


t..    1734,^^.    17. 
&.    na5.  Bee.     SL 


TENOS, 

Sinclair  agalhst  Tlie  Creditors  of  Sinclair, 
CfaanceHos- against  6ray. 


CONTENTS.  M 

No. 

&  178B;  July  10.  Andrew  Mann  dga&ist  Isobel  Mann. 

4.  174%  Jan.   1 1.  fifoKvrafl  of  fiamdeagh  agunst  Dalswinton.  txc 

5.  i'74A,mit.  n.  lVymi^<^£dSlAtii^agiOHstt'rusCebs<$fMflJ^l«8toiL 


4.    l'748,Jii]y  a»<    ](etil»t^l4Nrt0»s>f.€«teHfi!uk,  Sappllcant 


No. 


TElTFAMENT. 


1.  1794,  Dec     4.-  itiyMttder  BMnaid  «^unt;t  Sarah  Brand. 

2.  1785,  Jan.     8.  AnioC  i^gjifaibt  liAgfilll  tf  Bf^^^ti^stoA.- 
&  1785, Dec    5.  litlljIc^i^ainM; PetiiB.' 

4.  1780,-.r«&     9^  \Mdrflfifia,&dJgifost-Sil«dliii«). 

6.  174S,Felt.     8L  ^f9&aBditi«M^;^0gBimil[nJemKett. 

7.  l7^^Mftefl^.  ilUA]^ aiglill^t Gontife 

8.  1740.  Nov. -ae^-  11flEflielW«r>TMBei^iglllflMHuTrUW^: 

9.  1748/ito   14.'  l4$rly&i^i«4fairiNiiftaiiliaE(Udr^ 

10.  1749,  Not.    7.  Smitfi  againrt;  Taylor. 

11.  1759,  Jan.  se.  Lytni'iVBiiPt  Gray.   

19.  1759,  JaUk    to.  Janet  ^mps(m  agaiott  Robert  Barclay,  &c 


"I  ■   ■> 


No.  '  .     •        * 

1.    1744, July  i4i   4W^'0if^:^^a]dit'agMhkt1%^ki4r. 
fi.    iW,' jyw  it^   IftBfl^  oT  fiiRM^ii«e^'a^ 

See  MuLTuttk- 


TifSbfi^  T»  PHR86S; 

N4( 

i.    175%JuBe'80t    grywiv  &C,  ngiMBf t.Wil<q»»  Agi 
9,    l75«,,Ju^    8.    PoOodciJM^  enpuBst  Max^^  &c 

h9 


*    'A 


1*  CONTENTS.  llEieniifx 


No. 


h 

1788,  Dec.  12. 

2. 

1 784,  Jan.  16: 

S. 

1735,  Feb.  20. 

4i. 

1786,  Feb.  12: 

5. 

1 736,  Dec.  28. 

& 

1 738,  Jan.   4. 

« 

7. 

1738,  June  21. 

4 

• 
1 

8. 

1739,  Nor.  30. 

. 

9. 

1,740,.  Nov.,  19n 

to. 

1 740,  Nov.  2*.. 

11. 

1741,.  Feb.  28. 

m. 

1744,  Nov.  9. 

18. 

1 747,  Nov.  25. 

14. 

•1748,  July   6. 

15, 

I758jJanv  28. 

16. 

1^7^,  Jan.  ««. 

TRUST.  • 

'  .        i  -.  •    ••  .      r        .     . 

.     .  •  •         ■  I 

Andrew  Spireul  ^gs^inst  Hugh  SpreuL  CraMrfurd;     . 
Mf  Charters  againsl^  Th.6  Creditors  of  Mi^n^istoik 
Captain  Chalmers  against  Sir  James  Cunningham: 
M'Kenzie  against  Sir  Alexander  M'Dcmald,  &c. 
Charles  Laudier-  c^ainst  George  Anderson. 
Trustees  of  the  Creditors  of  Colonel  Johnston'of 

Graitney,  agailist  The  Creditors. 
Captain  Chalmers  against  Sir  James  Cunningham.   ' 
Ann  Crawflird  i^alnst  The  Repreientatives  of  Mjr 

T 

William  Crawfurf*   ; 
The  Creditors  of  the  Duke  of  Hamilton  against  T)ie 
.    Earl  of  SdllQrlc  ai^d  Load  Daer.  * 


r* 


King's  CoQ^gp  of  Abj^een.  ;.  r       ,     .- 
Si;i)dair  of  Bgrr^cjk  against  Sinclair,  of  Oub. 
Creditors  of  Jam^  Duke;  of  Hamilton  ^agaimt  Tljue 

libett6]rs.of  tlieEarLof  SelMrk«  &p. 
€k>rdon.  of  Bupkjie  against  Hel^n  Andecsop^  &cc. 
Captain  Mowat  agaMjst  JeMi;$penc^. . 
William  Kennoway  against  Robert  Ai^slie. 


i>  »■  ^^— ■■>^»— >■ 


TUTOR— CURATOR— .PUPIIv 
No.. 

1.  17S4,July.9;  Miller  against.  Dunning  and  Weir. 

2.  1 735,  July  24.  Cliildren  of  Earl  of  Wemyss  against  Their  Brother, 
a.  1785,  Dec.     5.  Grkham  against  Tl^e  EarL  of  March. 

4,.  1736,  Feb.   19<  Scott  of  Rossie  against  Strac)baii  of  Balgavies/  &c. 

6.  1736,  July  80.  M'Whirter  against  Mackilran.                    ' 

6.  1786,  July  8a  A.  against  B. 

7.  1786,.  Dec   10.  Wauchope. 

8.  1787,  June  17.  Sir  Robert  Douglas  aga&ist  Sir  JohA,  Sootk 

9.  1.787,  Nov.    4^  Carmichel.'against  Poiteous;' 

10.  1 789,  Nov.  16.  Watson  of  Glentarkle  against  Davidson  of  WoodmiH 

11.  1789,  Dec.     4.  Elizabeth  J^^Whirter  against  EHzabeth  Ftf^^*.'  '     * 
Ig..  1740,  Feb.  27.  The  Tutor-of-law  of  Ederline,  ice.  Supplicants: 


;}  dONTENTS.  W 

No. 

18.  1740,  Nov.    T^    Young  against  Watson. 

14-  1742»  June  16.  .  Sir  Jam^  Dalrymple,  &c.  against  Mrs  Sommen^ell. 

15:  1742,  July  SO.  James  Dickson  against  Sarah  Torrie* 

16.  1  jHkS,  Nov.  S4.  Farkhill  against  G^ddes  of  Scotstown. 

17.  1748,  Jan.    88.  Sutherland  of  Pronzie,  Infant,  &c.  against  His  Uncfe. 

18.  1743,  Dec.    9.  Walking^haw  of  that  Ilk,  against  William  Gray. 

19.  1746,  June  19.  Charles  Weir  against  Heirs  of  William  Hamilton. 
SO.  1748^  Nov.  29.  Ure  against  liddell. 

21.  1748,  Dec.     7.  Robert  Leckie  against  David  Rennie. 

22.  1749,  July   18.  Mr  Charteris's  Claim  on  Lord  Elcho'3  Estate. 

23.  1751,.  Febk  19.  Johnston  of  Straiton,  gainst  Cr^wfurd  and  Others. 


ULTtMUS  HiERES. 

ifek  ••  -'-'  ■  ■  ••  • 

1.  '  ■  '     .    Fergusoti'agauist  7%e  Officers  ef  state. 

2.  1758,  July     1.    Mx  JoSinGoii^^'agalnst  Murray's  Trustees! 


H0      1      t%m  0  I  nw  I  i  t   I  an  — — ^..^^y^ 


USURY. 

1.     1741,  July   15.    Hamilton  against  Captdn  Cleland;.. 
2..    1 742,..  Jan.     5.    Blair  against  Blairs.  . 


VIRTUAL. 

.  *  •        •  ■ 

No.. 

1.  1 786,  Feb.  14u  Ann  Johnrton  agaipst  James  Affleck. 

2.  1 749,  Jan.  1 7.  Prentices  against  Catherine  Malcom. 

3.  17.58^  Feb.  15.  Mr  BaJtric^  Haldane  ^^;ainst  The  Duke  of  Douglas. 


VIS,ET  METUS. 

1.    1749>  Feb.  24*.  .B^^tters  of  CaiMW^gat?  9|id  Leith  againsjt  Tenaats  o£ 

Winton*. 


WADSET. 

No. 

1.  17S4»Feb.  13.  Bogue  of  DorweU  agamst  Mitchell  of  Whistoabuni. 

2.  1 7S5,  Dec.     2.  Cochran  of  Hill  against  Cochran, 
a  IJS6,June  18.  Gibson  against  Crock. 

4.  17Sa,  Dec.   19.  Story  ag^st  Pollock. 

5.  1 740^  June  1 7.  M'Leod  of  Genzie»  ageunst  Ross  of  Aldie. 

6.  1741,  Nov.  18.  Same  Parties^ 

7.  1745^  Feb.  18.  Siadair  of  Ulbster  against  Murray  of  Clairdon. 
6.  1749j  July  21.  Robert  Kerskellan  against  Thomas  Brovm. 


WARRANDICE. 
No. 

1.  17S3«  June  — -.  Mr  Patrick  Haldaiie  against  The  Hdrs  of  Dr  Eiue. 

2.  I7S8,  June    7.  Fai^afaw  rfGilmitecgp^ft agMnt  James. Haic 

3.  17S8,  Nov.  21^  T.  MmtMae  agiiiiiat  BoberfaMi, 

4.  1741»  Feb.  — •  Dnimmond  against  MUn  and  Brown. 

5.  1741,  Not.  22.  Jamw  Kair  i^gnnst  Hunter* 

6.  1751,  Feb.  12.  Creditors  of  .Burleig)i  against  HarroWer. 


wrri^HSs* 

No. 

1.  «..»...,..........-._^«  His  Majesty  V  Advocate  against  Kerr  of  Crumnock. 

2.  1785,  Jan.    15.  Colonel  Erskine  against  Blackadder. 
»•  1785,  Nov.  18.  Francis  Scott  against  Lord  Napia*. 

4.  1 786,  Jan.      2.  Procurator-Fiscal  of  Edinburgh  against  Campbell. 

5.  1786,  Jan.  '  9.  Cdfrnd^S^kineagsmst  ffiadEaddeir, 

6.  1786,  Dec.     7.  Case  of of  Humftei 

7.  K78T,JWljr'  8:  RaittirafeottagaanseEoid:  Napier: 

8.  1787,  Dec.  — .  Mcintosh  against  Blair. 

9*  1738,  Jan.      8.  Campbell' against  Campbell 

10.  1788,  June  13.  Phillips  against  Crichton. 

11.  1 738,  July  27.  Procura^Mr-^tseal  of  Adndralty  against  M*Kensie. 

12.  1738,  Dec.  12.  Charters  against  Davidson. 

I^.  I'TSB^Dee.  12:  B^Ani0t  against*  EUziAetfi  T^ 

14.  1740,  July  24.  LeithofLeiihhallaganist*  Gordon  of  Law. 


Bx.CIIl£|.j 


CONTENTSL 


IsHi 


No. 

15. 
16. 
17. 
}8, 
19. 
SO. 
21. 
22. 
.  23. 
24. 
25. 
26. 
27. 
28. 
2»i 
30. 
SI. 
^. 
38. 

35. 
36. 
37. 
38. 


742,  July   22. 

743,  Jun^  29. 

748>  July     2. 

743,  July    12. 

744»J^     ^. 

744,  Jan.    2^ 

744kFi^1x  21, 
744,  Feb.   28. 

744^  July  l». 
744,  Dec  19. 
744,  Dec-. ai. 
747,  June  16* 
748^  July  20. 
1*»k  Nov^  SJ . 

749,  Nov.  21. 

750,  Feb.  28. 

750,  June  27* 

751,  July  W, 
751,  July  86.. 
752^  Dec  19. 
753,  JA.  7. 
753,  Feb.  16. 
753,FelL,  16. 


A.  agaiqst  B. 

TluHHSon  f^pinat  Bef\i^mtkf  alia*  Straiton^ 

Shaw  against  lad»el  AA^eaaon. 

lUo]*d  Braco  agpinat  Mr  Adams. 

Helen  Bama$qr  agfvfiat  l>avid  lindsary. 

Cntwftird  againat  Gao^pML 

Ki^bet  againat  Huojter.^ 

$r  Paferiek  Atoragr  o£  Odttaertyre  agamat  Muirays. 

M'llhose  against  Reid. 

C*m«^ii  ^ainat  liSwaom. 

Wew  i^gainafe  Sted.       < 

A^iiOod  agaiBat  JMMUi^ 

A.  againat  J^ 

MMkhaw  Strang;  i^aiMt  Jtenes  Stcang; 

T!ke  Saii  ^  IMhrcH  i^ut  Anthony  Sairyer. 

Jbhi>  Miw  ^;«iiiak  Diu)w 

Jeh&  Dingwall  againat  Monra  of  Culmn. 

FSakiMier  of  Pheai]i>  against  Falconer  and'  Dou^as. 

JamiflRciiit  and  (te  Rope-Company^  against  Wells.. 

GiWat^  agfiuat  WdBier  (md-Simpsott;. 

Cark:  i^^anst  EUaudbeih  Dabymple 

CSbdstiei^mnst  WjUUamiBobNi^  Wnter*. 

The  Duke  of  &QxliKi||ih  aig/amt  Chatto«. 

attae.Pariiea^. 


No;. 
1. 

2. 


•  * 


WRECK. 

1739^  June  14. ;'  Sir . John  Unme  c£  Jkfandeia^  t^punst  The  Adnmal- 

Depute*. 
1751^  F^.-  19..   TfiieJSHdafPlaimoie^i^galiial  Bissau 


^■^^F^^r 


m/m* 


t^i^mm^ 


No. 

• 

* 

1. 

17S4,  Jan 

16. 

2. 

1 7'9v^  i;/ec. 

11. 

S. 

I73«^eec. 

I^ 

WRIT. 

Leith  in  Bncliam  against  Elphingston  of  Glack.. 
Mr  Hoher^  Blackwood  againstJlussel. 
Humbie  Younger  against  His  Pather.. 


t 


liir  CONTENTS,  [Elchiei:. 


Weir  against  Parkhill. 

Belshes  against  Elphingston. 

Low  of  Brackley  against  Beatson  of  Mawhill* 

Rutherford  of  Femalie  against  Haig  of  Bimmtfside* 

Shiels  against  CrbiMe. 

Andrew  Hall  against  The  Duke  of  Roicburgh. 

Robertson  against  Mrft  Jean  Kerr. 

The  Duke  of  DoQ^as  against  The  Creditors  of  Ltt« 
tiegill. 

Heirs  of  Tennent  against  His  Trustees,  &e. 
Williamson  against  Williamson. 

Creditors  of  Kingstorie,  Competing. 

Trail  against  Christie. 

M^Kenzie  of  Fraserdale  against  William  Fraser. 

Sir  Thomas  Calder^s  Creditors  against  James  Calder. 

Robertson  against  Young. 

Birrel  against  Mofiat 

Andrew  Trail  against  Christie. 

William  Taylor  against  Lord  Braco. 

Fergusons  against  Burnet. 

Barbara  Angus  against  Dr  Colt 

Sindair  against  James  CaddaU  Upliokte*er« 

Picken  i^ainst  Janet  Crosbie. 

John  Falconer  agamst  Aiteithnot,  &e» 

Alexander  Dune  against  John  Dune. 

Urquhart  against  The  Officers  of  State. 


No. 

» 

4. 

1737,  Jan.   7. 

6. 

1737,  Nov.  16. 

6. 

1 738,  Nov.  7. 

7. 

1 739,  June  6. 

8. 

1739,  July  6. 

9. 

1741,  July  17. 

10. 

1742,  Jan.  19. 

11.. 

1742,  Nov.  22. 

12. 

1 742,  Nov.  30. 

IS. 

1742,  Dec.  21. 

14. 

1733,  Jan.  12. 

15. 

1743,  June  17. 

16. 

1743,  July  — . 

17. 

1 744,  June  26. 

18. 

1744,  Dec.  20. 

19. 

1745,  June  17. 

20. 

1745,  July  30. 

21. 

1748,  Feb.  11. 

22. 

1748,  June  30. 

23. 

1 749,  June  e. 

24. 

1749,' June  S. 

25. 

1749,  July  22. 

26. 

1751,  Jan.  9. 

27. 

1 753,  Mar.  9. 

28, 

1753,  July  27. 

WRONGOUS  IMPRISONMENT. 


No. 

1. 

1 736,  N6¥.  26. 

«. 

1736,  Dec  14. 

3. 

1737,  Feb.  24. 

4. 

1737,  Nov.  22. 

5. 

1 739,  June  26. 

6. 

1739,  Nov.  22. 

7. 

1742,  July  1. 

8. 

1744,  Nov.  22. 

Campbell  against  Ramsaj^  Bailie  pf  Kdso. 
Paterson  against  Anderson. 
Ralph  Rogers  against  Renny. 
Sutherland  against  Sir  James  Sindair. 
Neill  against  George  Miller,  &;c. 
Robieson  against  Msgor  .Hamilton,  &c. 
Sinclair  against  Sir  James  Sinclair^ 
Kerr  against  Orr  and  Fulton. 
9.    1 747^  Dec.     3.    Jean  Sjouonds  i^dnst  The  Magistrates  of  Montrose, 


AfPEtto.  U.}  (EtcarM. 


ABBEY, 


1 136.    June  25.       MuxEo  agamst  McMillan  and  Gillies. 

No-  1. 
The  Lords  Hiouirht  Ae  abbey  of  Holyroodhouse  a  sanctuary  as  well  Whether  a  sano- 

'^  ,  -.  ji      mi  /»      tuary  against  di- 

egainst  debts  due  to  the  Crown  as  to  the  sutgect.  ^taiy^  That  even  for  ligence  for  Crow^i 
debts  contracted  in  the  abbey,  letters  of  caption  under  the  signet  could  not  ^^^^^ 
be  executed,  though  the  Bailie  might  by  his  own  authority  imprison  them* 
or  put  the  debtors  out  of  the  sanf^uary :  But  did  not  decide  either  of  these, 
bemuse,  S<%,  They  thought  they  were  not  to  interpose  in  executing  Jus- 
tice of  Peace  warrants  of  impriscmment,  and  therefore  xefiised  to  recommend 
to  the  Abbey  Bailie  to  give  his  concourse  in  executing  «udi  a  warrant  for  a 
Ctown^s  ilebt,  the  duty  on  painted  or  stained  paper.-— But  I  find  a  declara- 
tion of  council,  14th  Mardi,  1678,  mentioned  by  Fountainhall,  *  That  the 
abbey  should  not  defend  any  who  were  owing  to  the  king  for  excise,  cus^ 
toms,  few-duties,  Acc  But  this  was  not  menticmed  in  the  above  case,  nor 
I  believe  known  to  any  in  the  Court 

*  Tlie  following  are  Lord  Fountiunhall's  words :  ''  The  Lords  of  Secret  Council  declared,  the 
**  flying  to  the  abbey  should  not  defend  any  who  were  owing  to  the  king,  either  for  excise^  custom, 
"**  feu  duties,  &c.  But  if  we  please  to  go  farther,  we  shall  find  the  abbey  of  Holyroodhouse 
'^  was  made  a  general  sanctuary,  because  when  the  king  was  there  in  person,  it  had  been 
**  most  improper  there  should  be  any  distuilMmce,  by  executing  captions,  &c.  since  under  that 
*'  pret^ce,  tndtors  might  canirooate  against  his  Mi^ty^s  own  person ;  ergoccsMmle  raiumt  legu, 
^  it  ought  not  to  protect  against  the  king's  rebels  when  he  is  absent,  and  there  is  no  such  inhe* 
*'  rent  sanctity  due  to  the  place ;  and  upon  this  ground  is  founded  the  ratio  of  the  17Sd  (177)  act 
"^  the  Parliament  1598,  against  wounding  persons  in  the  king's  own  palace  or  chamber,  he 
*^  being  present.  Protections  granted  to  debtors,  called  in  law  supersederes  Be  rescripta  morwK 
'^  iaria,  are  another  grievance ;  and  my  Lord  Duke  of  Lauderdale,  in  January,  l678,  in ' 
'*  pique  that  he  was  outvoted  in  a  protection  by  Lord  Seaforth  and  Sir  George  Kinnaird, 
*'  caused  make  a  most  strict  and  severe  act  agunst  protectionsj  albeit  he  was  told  there  w«Qi 
^'  already  an  aa  of  Parliament  in  l66S  against  them." 

'FountainhaU,  MS* 


ApM6«1).  II.]  abbey,  [Elchies. 

174L    Jvly  12.  Hamilton  of  Reidhouse. 

No.  2, 
Import  of  the         The  Bailie  having,  pursuant  to  certain  acts,  of  his  Court  in  the  1687  and 

?^w2         1697,  given  his  concurrence  to  the  executii^  a  caption  in  the  abbey  against 

Hamilton  of  Reidhouse,  because  he  was  not  booked  in  the  abbey :   Upon 

a  complaint,  this  concurrence  was  found  lawful :  But  upon  a  redahning 

bill  and  answers^  it  appeared  that  these  acts  were  onfy  against  such  as^ 

lodged  and  resetted  the  persons  not  booked,  and  did  not  justify  the  con- 

cuirence  to  a  caption,  and  thereupon  we  ordered  evidence  to  be  Inrought  of 

the  practice.    The  same  Bailie,  on  an  information  signed  that  Hamilton 

was  in  meditatkme  ^fiiffOB  with  L.86  sterling  of  bank  notes  in  his  pocket, 

which  he  showed,  and  swwe  he  would  next  Sunday  go  to  Berwick^  having 

given  a  warrant  to  seardi  his  podcets,  which  was  aooordingly  executed^ 

and  only  L.5  sterling  found,  yet  the  Lords  found  the  warrant  lawful,  but 

ordered  the  I/.5  to  be  restored.    (See  Dict.  No.  4.  p.  $.) 

See  Notes. 


Ambhs.  no  [Elchiei. 


ACCESSORIUM  SEQUITUR  PBINCIPALK 


1751.    Feb.  28.  Birrel  against  Wilson. 

No.  !• 
One  infeft  in  an  annualrent  having  adjudged  for  principal^  penalty,  Appliaoion  of  die 

and  some  bygone  annuakents,  afterwaids  for  love  and  favour  disponed  the  "^^ 

infeftment  of  annuakent,  without  mentioning  the  adjudication  and  bygone 

annuabrents,  or  even  the  general  and  usual  words,  <<  aU  that  has  followed, 

^'  ot  may  follow  thereupon/'  and  the  singular  successor  of  that  disponer, 

obtained  notwithstanding  a  charter  of  adjudication  rom  the  superior,  and 

pursued  removing  against  the  heir,  at  least  the  son  and  disponee  of  the 

debtor,  who  objected  to  the  pursuer's  title,  that  the  adjudication  was  not 

conveyed,  nor  could  it  be  meant  to  be  conveyed :  But  the  Lords  repelled 

the  objection.    See  Dict.  No.  1 8.  p.  40. — ^And  yet 


Eod.  Die.  Geddes,  Supplicant. 

No-  2. 
Andrew  Geddes,  as  creditor  to  his  brother,  by  a  bond  and  two  decreets.  An  exception. 

having  arrested  and  obtained  decreet  of  forthcoming  against  one  of  his 

debtors,  and  afterwards,  in  a  settlement  of  his  affairs,  assigned  the  bond  and 

two  decreets  against  his  brother,  to  his  wife  and  children,  with  a  general 

clause  of  aU  other  bonds,  bills,  decreets,  &c.  due  to  him,  but  did  not  mention 

the  decreet  of  forthcoming ;  after  his  death,  his  children  presented  a  bill  of 

inhibition  against  the  debtor  in  the  forthcoming,  which  was  reported  by 

Lord  Milton ;  and  we  found  there  could  be  no  inhibition,  since  the  forth- 

comuig  was  not  specially  conveyed. 

See  Notes. 

A  2 


> 

1 


^px2n>.  Q.])  [ELcfixEs. 


ADJUDICATION. 


1184.    F£b.  6. 

Jean  Rahsay^  Relict  of  Mr.  Alexander  Falconer^  Advocate^  and  her 
Daughters,  against  His  other  Creditors, — and  Alexander  Jackson^ 
Writer  in  Perth^  against  Patrick  Drumhond  of  Gardrum. 

Adjudications  of  personal  dispositions,  though  they  require  no  infeft- 
ment  or  charge  to  complete  them,  yet  the  act  1661  extends  to  th  m,  and 
4dl  within  year  and  day  of  the  first  are  preferable  pari  passu. 

The  same  in  adjudications  of  bonds  secluding  executors. 


1 785.    Feb.  2 1 .    Sutherland  of  Cambusavie,  against  Dutp  of  Cubbin. 

The  Lords  refiised  to  add  to  a  decreet  of  adjudication,  either  the  expense 
of  the  process,  or  L.5  sterling  of  expenses  decerned  in  a  separate  process  of 
■suspension  and  reduction  for  the  same  debt. 


No.  L 


1735.    Feb.  IS.  AiTKEN  against  BallaNTINE. 

Adjudication  found  nuU  in  toto^  No.  2* 


No.  S. 


17S5*    June  II.  Monteitk  against  Hogg. 

Adjudication  for  L.20  too  much,  arid  the  abbreviate  so  recorded,  being       N^-  *• 
amended  with  the  abbreviate  privata  atictoritate,  found  null  and  void  m 
ioto,  in  competition  with  other  creditors. 


No,  5. 


Aptewd,  n.]  ADJXJDICATTON.  iBMUai^ 

1 735.    June  26.      Watson  of  Saughton^  against  Mr.  James  Baillie. 

The  burden  of  proving  the  rental  and  value  is  upon  the  creditor,  who 
may  possess  the  hail  subjects  adjudged,  (by  special  adjudication,}  and 
cannot  be  restricted  to  his  annuabrents.     Fide  No«  9. 


No,  6, 


1736.    January  16. 

HoRSEBURGH,  and  other  Creditohs  of  Sir  ALE:!tAND£R  Hope,  against 

Sir  Alexander  Hope. 

The  Lords  thought  the  clause  in  the  act  1 661,  for  restrieiing  an  adjudg^'s 
possession  to  his  annualrents  not  temporary,  but  perpetual^  and  iseeiii^  to 
have  no  difficulty  to  restrict  the  creditors  possession  to  their  current  annual* 
rents,  had  there  not  been  so  many  bygones,  which  that  would  not  answer, 
and  could  not  remain  a  dead  stocky  and  there£»re  remitted  to  the  Ordtnioy 
to  examine  into,  the  fact. 


1  "ISQ.    Janu^)^  28.        Creditors  of  Falahill,  Competing. 


No.  1. 


What  ought  to  ADJUDICATION,  if  at  all  sustained,  even  as  a  security,  ought  to  be  ranked 
qiiencVof  r^ii-  according  to  known  rules  of  preference  of  adjudications,  and  therefore  a 
cing  an  adjudi-  nullity  being  objected  against  an  adjudication,  and  sustained  by  the  ordi* 
rity  ?  "  nary  ad  effectum  to  restrict  the  adjudication,  (which  had  the  6r»t  in&ft- 

ment,  and  was  year  and  day  before  all  the  rest)  and  the  creditors  prefer- 
rence  thereon  to  a  pari  passu  preference  with  the  other  adjudgers,  The 
Lords  adhered,  but  added  the  reason,  viz.  because  the  creditors  did  not 
insist  to  annul  the  adjudication,  but  only  to  be  prefered  pari  passu  with  it* 
The  nuUity  was,  that  the  extracter  omitted  several  steps  of  procedure,  and 
made  out  a  decree  in  absence  when  there  had  been  a  debate,  that  is,  repre- 
sentation and  answers,  and  writs  produced,  and  interlocutors  founded  on 
them. 


No.  8. 


1 736.    December  7.        Ramsay  <rf  Williedeugh  against  Browtstlie. 

The  legal  reversion,  introduced  by  the  act  1661,  of  apprisings,  whereof 
the  legal  had  been  run  before  the  date  of  that  act,  but  after  1652  extending 
them  to  1 664',  did  not  run  against  minors,  no  more  than  the  otha*  legal  of 
10  years  introduced  by  the  said  act  instead  of  seven  years.  See  No  20. 
(See  DiCT.  No.  6.  p.  21  h) 


A»SKS.n.]  ADJUDICATION.  [Elchees. 

1787.    Jwte  80.      Watson  of  Saughton,  against  Mr.  James  Baillie. 

No.  f>. 
It  beuig  disputed  in  special  adjudications,  if  the  principal,  annualrents^  Of  what  the  sum 

and  a  fifth  part  more  should  be  accumulated,  and  that  accumulated  sum  paid  ^on  ought  uT^^ 

at  redemption,  or  if  lands  only  of  that  value  should  be  adjudged  in  payment  «>nsist  ? 

of  the  principal  and  annualrents  only  accumulated,  so  as  only  that  principal 

and  annual  rents  so  accumulated  should  be  paid  at  redemption ;  but  in  case 

<tf  expiry  of  the  legal,  the  whcde  lands  adjudged  worth  the  principal  and 

annual  rents,  and  a  fifth  part  mwe  should  be  irredeemable :   The  Lords^ 

tiiought  this  last  most  agreeable  to  the  words  of  the  act  1672 :   But  in 

respect  of  the  express  words  of  the  act  of  sederunt,  26th  Februar}'^  1684, 

constructing  it  othermse.  They  found  that  a  fifth  part  more  than  the  sum 

should  be  adjudged  for  and  paid  at  redemption..    (See  Dict.  No.  10,  p.  88.) 


)7S7»    July  1$.  ArrcHisoi^*s  Assigkees  agaimt  Drummonit. 

ApPirisEit  leaving  two  heirs  portioners,  the  intromissions  of  one  are  only 
Imputable  to  her  own  half,  though  they  exceed  it,  and  though  the  other 
has  recovered  a  decreet  against  the  intromitter  for  the  half  of  her  intromis- 
aions,  unless  she  has  also  recovered  payment :  But  the  apprising  will  sub- 
sist quoad  the  half  of  the  heir  who  did  not  intromit. 


No.  10. 


17S7.    Juty  22.     Mr.  Robert  Freebairk  offainst  Blair  and  Naibk. 

Office  of  king*S  printer  being  given  by  patent  for  a  tenn  of  j'^ears,  to 
]Mr*  Robert  Freebaim,  and  his  assignees  and  substitutes,  was  found  ad- 
judgable  by  his  creditors,  and  actually  adj  udged..  (See  Dict^  No^  1 6.  p.  1 48 .) 


No.  IK 


1787.     July  22. 

Creditors  of  Maxwell  of  Newlaw^  viz.  Brown  of  Mollance. 


No.  12. 


A  constitution  pronounced  30  years  ago^  by  special  warrants  of  the  To  support  a 
Lords,  that  the  adjudication  might  be  within  year  and  day  of  a  prior  ad-  thrfolindat^^^ 
judger,  but  without  any  proof  of  passive  titles,  and  an  adjudication  upon  it  ^f  ^^  adjudica- 
being  quarrelled,  because  the  passive  titles  were  not  proven.  The  Lords  b^  eVidcTOc^f  ^^ 
would  not  sustain  the  passive  title  of  charged  to  enter  heir  upon  a  general  *^*^  passive  titles, 
charge  produced  prior  to  the  decreet;  in  respect  that  passive  titles  were  not  may  be  addumr 

ca-  poxtfacfo. 


Append.  II.]  ADJUDICATION.  [ELCHiEtr, 


No.  22. 


No*  28. 


No.  24* 


No.  25. 


17S9.    July  25.       Ceeditgrs  of  Mr  William  Thomson. 

The  Lords  found,  That  the  creditor  having  the  first  effectual  adjudica* 
tion  must  be  repaid  the  expenses  of  it,  and  of  the  infeftment  upon  it,  with 
annuakent  from  the  time  the  money  was  laid  out.  (See  Dict.  No.  46. 
p.  277.) 


1 740.    January  29. 

Sir  John  Home  against  Creditors  of  Eyemouth- 

ADJUDiCATioNexpired, — ^notwithstanding  thereof,  and  ofinfeftment  upon 
it  in  a  superiority,  yet  if  the  adjudger  be  not  in  possession,  but  tlie  former 
superior  continues  in  possession,  the  vassals  may  lawfully,  even  after  the 
legal,  take  their  entries  from  the  former  superior. 


1740.        February  13. 

Dickson  of  Killbucho  against  Dooly. 

Adjudication  on  a  special  charge  of  an  heritable  bond,  found  to 
carry  not  only  the  principal  sum  and  annualrents  from  the  date  of  the 
adjudication,  but  even  the  bygone  annuahents  from  the  death  of  the  pre- 
decessor.  There  is  no  doubt  that  adjudications  on  a  general  charge  and 
decreet  cognitionis  causa  do  so.  But  some  of  the  Lords  doubted  much,, 
whether  an  adjudication  on  a  special  charge,  which  is  only  come  in  place  of 
apprising,  has  the  same  effect.    But  the  Court  found  that  it  had. 


1740.    February  19.        Spreull  against  Speeull  Crawfurd. 

Adjudication  against  an  apparent  heir  on  a  special  charge  to  enter 
heir,  may  be  redeemed  or  reduced  by  such  apparent  heir  himself  without 
being  entered  in  the  lands,  or  by  his  heirs  served  to  him,  was  found  by  the 
Lords ;  who  at  the  same  time  thought,  that  an  adjudication  on  the  heir's 
renouncing,  and  a  decreet  cognitionis  causa,  can  only  be  redeemed  by  the 
heir  served  to  the  person  last  infeft.    See  No.  SO. 


Append.  II.]  ADJUDICATION.  [Ejlchies, 


1740.    Jtdy  16. 

GoEDON  of  Campbleton,  against  Sir  Geoege  Maxwell  of  Orchardtouiu 

No.  26. 
Apfeising  upon  a  requisition  of  a  wadset  sum,  in  which  requisition  An  adjudicati<m 

there  was  a  mistake  as  to  the  date  of  the  wadset,  though  corrected  in  the  ^^tof  imnT 
instrument  of  attendance;  yet  the  Lords  found  the  defect  sufficient  to 
restrict  the  apprising  to  a  security  for  principal  sum  and  annuakents  with- 
out accumulations.  2dly^  The  annualrents  of  the  wadset  sum  being  ten> 
marks  more  than  the  rents  of  the  lands,  the  contract  contained  an  oblige- 
ment  for  payment  of  those  ten  merks,  wherein  the  annualrents  were  ex- 
pressly calculated  at  eight  per  cent. ;  but  before  the  decreet  of  constitution 
and  apprising  the  interest  of  money  had  been  many  years  at  six  per  cent., 
and  yet  the  ten  merks  for  all  these  years  were  apprised  for ;  and  the  Lords 
thought  the  decreets  on  that  account  usurious,  and  annulled  the  apprising 
in  toto. 


1740.  Jvly  25. 

Alison  and  Jean  Mabens  against  William  OaaasTON. 

The  apprisers  in  possession  could  not  use  personal  diligence  by  homings 
paption,  &c.  against  their  debtors  without  first  renouncing  their  apprising ; 
yet  the  Lcn'ds  thought,  that  the  law  was  now  different  as  to  adjud^rs  hav- 
ing general  adjudications  since  the  act  1672,  whjich  makes  that  regulaticm 
in  the  case  only  of  special  adjudications ;  and  therefore,  on  report,  past  a 
bill  of  homing  for  a  debt  whereon  the  adjudication  had  been  led,  and 
whereon  the  creditor  was  in  possession.    (See  Dict.  No.  18.  p.  219.) 


t^^^mHk 


1 74a    December  5.        Gedd  against  Bakeb. 

ADJtJDGEB  taking  charter  and  sasine,  and  possessing  40  years  from  his 
sasine,  though  not  from  the  expiry  oi  the  legal,  his  adjudication  cannot  be 
quarrelled  on  nullities ;  but  the  Lords  thought  that  it  was  competent  to 
prove  **  satisfied  and  paid  within  the  legal"  any  time  within  40  years  after 
the  legale  2cfo,  They  found,  that  minority  must  be  deducted  out  of  all 
prescriptions  both  positive  and  negative. 

B2 


No.  2T 


No.  28. 


AlVEKD.  Q.] 


ADJUDICATION- 


[ELCETIESi; 


No.  29. 

Hohiing  against 
superiors  upon  an 
adjuificatton  in 
implementy  will 
not  pass  without 
an  abbreviate. 


1741.    February  20. 

YOUXGEK  ChiLDBEN  <^  ALEXANDER  GUTHRIE,  SuppHcanU. 

Abbreviates  are  necessary  now  hy  the  regulations  1696,  upon  adjudi-- 
OBtion»  ra  implement  upon  decreets  cognitionis  tausa^  as  well  as  on  adjudi- 
eations  introduced  in  place  of  apprising  by  flie  act  1672;  f«id  therefore 
hcMrning  agauist  supericH*s  was  refused  on  such  an  adjudication  without  an 
abbreviate,  vie  referents^  The  question  first  arose  between  the  parties' 
agent  and  Mr  Inglis,  d^ute-derk  of  the  Mils,  who  stc^  the  bill  of  h(Hiiing 
f»  want  of  the  ablx^viate :  The  constant  style  of  the  deliverance  of  these 
balls  beings  <  Because  the  Lords  have  seen  the  decreet  of  adjudication  and 
♦  abbreviate  thereof.'  See  the  case  of  King,  No.  85.  (See  Dict.  No.  3» 
p.  204.) 


No.  30. 


1741.    Jvly  15.        Spbeull  against  Speeull  Crawfurd. 

Adjudger  acquiring  right  to  the  reversion,  which  right  was  afterwards 
reduced  upon  fraud,  the  legal  cannot  expire  while  that  right  remains  un^ 
reduced.  •  262^,  The  adjudga*  having  by  a  transaction,  by  conveying  to 
other  adjudgers  his  right  as  to  certain  subjects,  (in  order  to  their  selling 
them)  but  reserving  them  as  to  others,  for  whidi  he  got  7000  merks,  he 
was  obliged  to  impute  that  sum  in  part  payment  of  the  sums  due  to  himi 
See  25th  July,  and  12th  December,  173S»  and  15th  July  1741.  inter  Eosdi 
voce  Trust.    See  No.  25. 


No.SK 

Mode  of  applicaf* 
tion  of  payment^ 
obtained  by  an 
idjudgeTr 


1741.     Jvh)23. 

Earl  of  Aberdeen  against  CREbiTORs  of  Scott  of  Blair. 

An  adjudger,  some  years  after  his  adjudication,  recovering  a  partial  pay- 
ment on  a  furthcoming,  and  some  more  years  thereafter  recovering  another 
partial  payment,  in  a  ranking  of  his  debtor's  estate,  (at  least  of  one  of 
them,)  the  Lords  allowed  him  to  apply  the  payment  recovered  on  the 
forthcoming  to  the  payment  <rf  the  annualrents  growing  due  on  his  bond 
ftfter  his  adjudication  to  preserve  it  entire ;  wha-eas,  had  it  been  applied  to 
the  tonualrents  first  due  on  his  bond^  it  would  have  extinguished  so  much 
of  his  accumulate  sum.  2dly,  They  imputed  the  payment  recovered  in 
the  ranking  first  to  the  annualrents  of  his  accumulate  sum»  and  next  to  ^^ 


AWBMD.  n.]  AD JUD!C  ATIOIl  •  {ELcmsJL 

aocumulate  sum  itseV pro  tanto ;  and  as  there  had  been  so  many  diligences 
already  deduced,  and  a  large  balance  yet  resting,  for  which  he  was  pursuing 
another  fiirtfaooming,  they  would  not  restrict  the  penalty. 


1741 .    November  l  T.    Ceeditors  of  Stetjart  of  CasflehiH,  Competing. 


The  Lmds  found  that  a  diarge  against  the  superior,  without  offering  a 
year^sr  vent  and  a  charter,  is  sufficient  to  make  an  adjudication  the  first 
effectual  one,  notwithstanding  that  a  posterior  adjudger  had  obtained 
charter  and  sasine ;  and  that  the  posterior  adjudger  was  not  entitled  to  the 
expenses  of  his  infeftm^t  from  the  cx>-adjudg^s«     - 


1 742.    February  27.    Gilbert  Steuart  agaiiut  Mr.  Daviix  Coupar, 

Adjudger  of  an  annualrent  char^g  the  superior  of  the  annuahent, 
who  is  also  proprietor  of  the  lands,  having  bought  them  from  the  original 
debtor  in  the  annualrent,  and  therefore  having  also  the  right  of  reversion  of 
the  annualrent ;  found  not  liable  in  a  year's  annualrent,  nor  any  other  com- 
position to  him  for  an  entry  to  him  as  adjudger,  this  being  only  a  security 
for  money  with  which  the  lands  belonging  to  the  superior  of  tlie  annual- 
rent  is  burdened. 


1 742.    Jvly  20.        Hunter  of  Lochreny  against  Hunters. 

TsE  oljMtlon  against  a  declarator  of  exfuory  sustained.  That  the  special 
charge  was  blank  in  the  lands,  notwithstanding  the  pers<m  charged  after- 
wards entered  heir  in  the  lands,  and  notwithstanding  it  was  after  20  years, 
in  respect  the  pursuar  Imnself  pxxluced  the  spedal  charge. 


No.  32.. 


No.  88. 


No.  34. 


1742.    December  l^^  King  against 

Adjudication  cognitionis  causa.  Homing  on  such  an  adjudication  No^SJ..  ^ 
pronounced  by  a  Sheriff,  refiised  against  superiors,  in  respect  there  was  no 
abbreviate  made,  though  such  homings  use  to  be  granted  on  these  adjudi- 
cations by  inferior  Courts  when  they  record  the  abbreviate,  albeit  there 
appeared  to  us  no  law  authorising  even  in  that  case.  On  a  reclaiming 
biU^  adhered.    See  No.  29*    (See  Dicx.  No.  22.  p.  57434 


Append- 11.]  ADJUDICATION.  {EhCEXES. 


No.  36. 


No.  87. 


No.  38. 


Ko.  89. 


1 743.    February  4,  1 5. 

Maxwell  of  Dalswinton  against  Maxwell  of  Bamdeugh. 

Adjudication  for  two  different  debts,  though  the  bill  at  the  signet  coiv* 
tained  only  one  of  them,  sustained,  and  the  objection  repelled  even  to  the 
effect  of  opening  the  legal :  And  another  objection  also  repelled.  That  the 
libel  in  the  first  alternative  libelled  principal  annuahrents  and  penalty.  (See 
DiCT,  No.  25.  p.  110.) 


1746.    June  19.  Mr.  John  Erskine  against  Mrs.  Margaeet  Kennedy.' 

One  pursuing  an  adjudication  on  the  apparent  heir-male's  gratuitous 
bond,  in  order  to  carry  the  estate,  the  defender  being  in  possession  of  a  title 
of  property,  was  found  to  have  right  to  object,  that  the  granter  of  the  bond 
was  not  apparent  heir  in  these  lands,  and  that  they  were  not  descendible  to 
heirs  male ;  and  we  remitted  to  the  Lord  Ordinary  to  enquire  how  the  lands 
were  provided. 


1 747.    Naoember  6.     Ross  against  Creditors  of  Easterfem. 

Adjudication,  though  led  for  near  eight  times  as  much  as  was  found 
due,  yet  not  annulled  in  toto,  but  sustained  as  a  security  for  what  was 
due.    Nem.  con.    (See  Dict.  No.  27.  p.  112.) 

See  Notes,  where  the  reasons  are  given. 


1 750.    January  2, 12.       Orme  against  Wilson. 

Adjudication  was  restricted  to  principal  sum  and  annualrents  and  ne- 
cessary expenses  without  accumulations,  and  the  president  said,  that  where- 
ever  there  were  gross  defects  or  omissions^  there  should  be  no  accumula- 
tions. 


Appxio).  n.]  ADJUDICATION.  [Elchiss. 

1751.    November  29*  Pbovost  of  Abeedeen^  SuppUcant. 

The  last  day  of  oompearanoe  in  a  summons  of  adjudication  was  28tli 
November.  On  same  day  the  pursuer  prayed  for  warrant  to  enroll  in  the 
r^ulation  roll  of  the  SOth,  in  order  to  be  within  year  and  day.  The 
prayer  was  granted  on  29th.  An  application  at  the  same  time  for  other 
parties^  whose  last  day  of  compearance  was  not  till  SOth,  was  refused. 

%♦  See  the  case  voce  ProcESS. 


1752.    January  22. 

LuD.  Stbachan  against  Creditors  of  Strachan  of  Dalhakie. 

Adjudication  in  security  on  the  pursuer's  mother's  contract  of  mar- 
riage sustained,  though  without  any  previous  decree  of  constitution,  or 
procrf"  against  the  defender's  father,  that  he  was  a  son,  or  that  he  was  the 
only  dnld  of  that  marriage,  and  though  the  two  alternatives  of  the  act 
1672  were  not  libdled,  which  could  not  be  in  an  adjudication  in  security, 
and  when  the  term  of  payment  was  not  come.  Vide  inter  eosdem^  voce 
Aliment. 


1752.    January  22.        M^Culloch  against  Ross- 

An  adjudger  is  not  bound  to  propone  compensation  against  himself,  and 
therefore  it  is  no  nullity  of  the  adjudication,  as  if  led  for  more  than  was  due : 
But  yet  it  is  proponable .against  the  adjudication  after  it  is  led,  to  extinguish 
so  much  of  the  debt* 


ti..- 


1752.    June  5- 

Creditors  of  Sir  George  Hamilton,  Competing^  i.  e.  Blackwood  of 

Pitreavie,  against  Thomas  Boys  and  Others. 

Adjudication  in  the  1715,  on  a  special  charge  wherein  the  lands  re- 
mained still  blank,  was  found  void  and  null,  with  the  infi^  ttnient  following 
on  it  Vide  inter  eosdem,  voce  iNHiBiTiON^-^us  Tbrtii,— Ranking.  (See 

DicT.  No.  25.  p.  4888.) 


No.  40. 


No.  41. 


No.  42 


No.  45. 


Append,  II.]  ADJX7DICATI0N.  [Eechibs. 


1 752.    Jvly  2.    Alexandqea  Brebkbe  agmnst  KatITabiiw  WiLsoif . 


No.  44. 


Adjtjdication  on  a  decreet  cognHimu  eaum^  (both  pvoeeeding  en  ene 
libel)  found  null,  because  prcmounced  befeve  the  diKMet  oagnitmm  cmua 
was  extracted,  though  not  extracted  till  aftaerwards^ 


1 753,    February  6.    Ceeditors  of  Mungo  Graham  against  Hyslop. 

No.  45. 
Adjudication  be-         ADJUDICATION  before  the  Sheriff  of  Edinburgh  in  1701,  of  an  heritable 

fore  the  Shenff  of  \^q^^  \yy  yiscouut  Roxburgh,  obliging  himself  to  infeft  the  creditor  in  an 
vhich  the  debitor  annualrent,  effeiring  to  his  debt  in  all  his  lands  in  Scotland,  with  a  precept 
«nd  nu^^^'  ^^"^  ^^  sasine  in  the  same  general  terms,  but  no  sasine  taken  on  it,  was  found 

void  and  null,  though  the  apparent  heir  of  the  creditor  against  whom  it 
was  led  lived  within  the  Sheriff's  jurisdiction ;  in  respect  the  Viscount, 
granter  of  the  bcsid,  had  no  lands  within  the  jurisdiction ;  and  a  posteri^n? 
^ji^dger  before  the  Court  of  Session  preferred ;  though  we  agreed  that  ad« 
judications  in  the  Sheriff  court  are  competent;  and,  2c%,  That  if  this  bond 
had  been  only  destinatimie  heritable  by  sedudiiig  executoarsi  the  adjudica^ 

4 

tion  would  have  been  good 


No.  46. 


1753     November  16.       Murray  against  Creditors  of  Burnet. 

Found,  That  an  adjudication  for  a  revenue  debt  has  no  preference  over 
other  adjudicatidiis  within  yew  and  day  of  it 

%*  See  the  case  tx)c^  JK.INQ. 

See  Notes 


Appeko.  II.]  [Elchies. 


ADULTERY. 


1744.    Jawuary  20.        Steedman  against  Couper. 

Found,  That  a  husband  has  a  dvil  action  of  damages  against  one  wha 
had  committed  adultery  with  his  wife,  even  though  there  had  been  no  trial 
or  conviction  in  any  criminal  court ;  only  the  wife  was  divorced  ;  and  on 
advising  the  proof  found  the  libel  proved,  and  found  it  no  sufficient  defence, 
that  before  the  defender  knew  her,  she  had  been  debauched  by  other  three 
men ;  and  found  the  defender  liable  in  damages  and  expenses ;  particularly 
found  him  liable  in  the  expense  of  the  process  of  divorce,  and  of  the  appeal 
in  that  process,  and  in  the  expense  of  this  process ;  and  allowed  him  to  give 
in  his  account  of  damage  through  loss  of  business.    (See  Dict.  voce  Refa- 

SATION,  No.  8,  p,  ld909.> 

See  Notes, 


ADVOCATE. 


174S..    Ncfotmber  25.        Garden  of  Troup  against  Mr  Rigg^ 

A  mam's  ordinary  advocate  accepting  a  bill  to  him,  bearing  penalty  and 
annuakent,  barred  personali  exceptume  from  pleading  the  nullity  of  the 
bin.    (See  DiCT.  No.  27.  p.  10450.) 

See  Notes. 


No.  1. 


No.  1. 


Append.  II.]  [Ei.chies. 


ADVOCATION 


17S4.    July  24*       William  Moniio  against  Elizabeth  M'Millan. 

Advocation  not  competent  upon  causes  within  200  merks,  not  even  for 
iniquity,  but  may  be  remitted  with  instructions.  The  like,  June  27, 1 7S8, 
Scot  against  Soot.  Vide  81st  January,  17S5,  Gray  against  Irvine,  voce 
Jurisdiction.     Vide  Supeeioe,— Feu-Duties. 


1 750.    Jvly  26.  James  Uee  against  Buchana)!. 

Found,  That  as  by  the  late  jurisdiction  act  we  cannot  advocate  from  in- 
ferior courts  processes  for  sums  under  L.12  sterling,  so  neither  can  we  remit 
with  instructions,  which  would  be  eluding  the  law ;  and  therefore  recalled 
an  instruction  given  by  Lord  Stiichen,  and  remitted  to  the  Sheriff  simply 
to  proceed  as  he  should  think  fit.  And  we  gave  the  like  judgment,  Novem* 
ber  SO,  1750,  Thomson  against  Vallange.    (See  Dict.  No.  18.  p.  874.) 

See  Notes. 


No.  1 


No.  2. 


c  ^ 


Atfemd.  n.]  [Elchies. 


ALIMENT. 


1784.    Jtdy  12.       Countess  of  Wemyss  c^m^  Her  Children. 

Aliment  furnished  by  a  grandmother  to  her  grandchildren,  found  pre- 
sumed to  be  ^07  pietate,  though  her  husband  had  settled  annuities  upon 
them  expressly  for  their  aliment  till  majority  or  marr^ge,  when  certain 
provisions  also  given  by  him  were  to  bear  annuahent 


1 786-    Fdrmary  4i.^^une  29.    Vans  against  Vans- 

A  FATHER  acquiring  a  commission  in  Exchequer  to  his  son  injamilia, 
i^nd  intromitting  with  or  retaining  the  pay,  being  himself  paymaster,  while 
at  the  same  time  he  alimented  his  son ;  the  aliment  was  found  to  be  er 
pietate ;  and  notwithstanding  thereof,  the  father's  heir  found  liable  for  the 
pay,  though  it  be  an  alimentary  fund.  And  yet,  afterwards,  that  heur  was 
not  foimd  liable  in  the  annualrent  of  that  pay.   (See  Dict.  No.  89.  p.  5494 


1736.    February  \S,  26.  ' 

Creditors  and  Children  of  Mr  Alexander  Falconer,  Competivg. 

One  bound  in  his  contract  of  marriage  to  pay  a  certain  sum  to  the  daughter 
of  the  marriage,  if  but  one,  at  a  certain  age,  and  in  the  mean  time  to  main* 
ttfin  her  in  bed,  board,  schools,  &c.  according  to  her  rank  and  quality ;  the 
father  afterwards  died  bankrupt.  The  Lords  found  an  obligation  to  ali- 
ment, though  constituted  by  a  contract  of  marriage,  cannot  compete  with  the 
onerous  creditors  of  the  father,  he  becoming  bankrupt  Vidt  inter  easd. 
voce  Ranking.  Vide  Lud.  Grant  against  Creditors  of  Strachan,  No.  14. 
(See  Dict.  No.  89.  p.  454.) 


No.  1. 


No.  2. 


NaS. 


No.  4, 


No.  5. 


No.  6. 


Append.  II.]  ALIMENT.  [EwBaBs.^ 

1 136.    Jtdy  28.       MoNCRiEFF  against  Faieholm  of  Piltouv. 

A  YOUKG  woman  pursuing  her  mother,  who  liferented  her  portion  of 
12,000  merks,  and  her  stepfather,  who  also  by  his  o(Xitract  of  marriage  was 
bound  to  aliment  the  pursuer  according  to  her  rank  and  quality ;  the  de* 
fender  offering  to  aliment  her  in  his  family,  the  Lords  found  the  pursuer  en- 
titled to  a  separate  alimait.  Some  laid  their  opinion  on  the  tohmtaiy  ofaiigei* 
ment,  but  others  differed,  because  that  would  extend  to  such  obligemants  on 
parents  to  aliment  their  own  children  %  and  therefore  laid  their  opini<m  on 
the  obligation  pn  the  liferenter  to  aliment  the  fiar*  (See  Dict.  No.  88» 
p.  454.) 


1737.    Jurte  10.  November  4. 

« 

Blaie,  Younger,  against  Trustees  and  Ceeditors  of  Scot  of  Blair, 

his  Father^ 

A  LIFERENT  being  constituted  to  one  by  a  contract  of  marriage,  and  the 
estate  provided  to  a  series  of  heirs,  but  the  destination  being  altered  by  the 
heir  of  the  marriage ;  the  heir,  who  on  his  death,  succeeded  through  that 
alteration,  found  to  have  no  daim  of  aliment  from  the  liferenter,  though  he 
would  also  have  been  heir  by  the  former  investiture,  had  there  been  no 
contract  of  marriage.  2^o,  Found,  That  the  heir^  claim  of  aliment  against 
the  liferenter,  is  not  ell^ual  in  competition  with  the  liferenter's  creditors 
who  have  affected  the  subject,  for  they  thought  this  aHment  not  founded  in 
the  statute  1491,  but  introduced  by  custom  ad  exenvpivmdS  ^  ward  superior^ 
and  vassals.  The  interlocutor  in  general  sustains  the  defences,  but  these 
were  the  grounds  they  went  upon^  Vide  inter  eosd.  voce  Provision  to 
H£}&s  AND  Children. 


1787.    November  18* 

Mary  Bosweix.  against  David  Bqswelx>  of  Glasmouth. 

Relict's  afimenfe  to  the  term  out  of  an  encumbered  estate  proportioned 
not  to  her  jointure^  but  to  her  husband's  circumstances  at  the  time ;  and 
therefore  living  separately  fitmi  him  with  a  conventional  aliment  of  200 
merks,  whereas  her  jointure  was  L.500,  there  was  modified  one*faurth  of 
200  merks*    (See  Dict.  No.  121.  p.  5916.) 


Affxhd.  n.]  ALIMENT.  [Elchies. 

17S8*    December  ft.      .  Swinton  of  Straihore  against  Mbs  Swikton. 

One  faamg  sold  an  office,  and  taken  a  bond  fat  a  yearly  annuity  by 
way  of  alanent  for  it»  and  not  to  be  anrertable ;  a  creditor  axrested  it,  and 
the  Loids  found  it  not  arrestable,  because  the  profits  of  the  office  sold  were 
not  arrestablet  and  the  annuity  was  but  a  moda*ate  aliment.  But  had  it 
exceeded  a  moderate  aliment,  they  thought  the  surplus  would  have  been 
aneataUe. 


wmtmm 


1 7S8*    December  1 9.        Creditors  of  Douglas  of  Glenbervie. 

A  HI  OMAN  made  a  disposition  to  Glenbervie  his  heirs  and  assignees  of 
her  effects,  and  named  him  executor,  provided  that  the  residue,  after  paying 
cartam  legacies^  should  not  be  afibctable  by  his  creditors  \  but  the  same  was 
tiieareby  appointed  for  his  necessary  aliment  and  suhnstence.  And  the 
Lords  accordingly  found  it  not  afiectable  by  his  creditors,  notwithstanding 
it  was  given  to  his  heirs  and  assignees ;  and  though  not  an  annual  sum, 
but  a  capital,  and  a  small  one  too,  hardly  sufficient  for  one  year's  aliment. 


1 789i    FArrvary  8. 
Younger  Chilpren  of  SSr  William  Douglas,  against  Sir  John 

DOUGLA& 

Aliment  aS  children, — the  brother,  as  representang  the  common  father, 
found  liaUe  before  the  mother,  (though  rich ;)  yet  the  Lords  declared  they 
would  have  consideration  of  the  bar's  circumstanoes,.so  that  if  he  was  not 
aUe  to  affinrd  a  competent  aliment,  she  must  also  contribute.  Si%,  The 
aons  found  entitled  to  aliment  only  till  majority,  but  the  daughters  even 
aft^  majority  till  marriage,  ddly^  No  aliment  for  times  bygone,  except 
for  payment  of  the  children's  debts  contracted  for  their  aliment.  (See  Dict* 
No.  63.  p.  425. 


1 7S9.    Nwember  1  &.        Watson  against  Davidson* 

Aliment  of  a  child  in  her  mother's  and  stepfather's  family,  found  to  fall 
under  the  triennial  prescription, — ^but  reversed  on  appeal.  (See  Dict.  No. 
27apw  11077.) 

%♦  See  the  particulars  voce  Preschiption* 


No.  7. 


No.  8 


No.  9. 


No.  lo. 


No.  11. 


Append.  IL]  ALIMENT.  -   [Elchiijs. 

1 748.    December  1 S.      Youngee  Childben  cS  Bissex  of  Lessindruin. 

Aliment  c^younger  children  modified  from  the  mother  liferentrix^as  w^lt 
as  the  heir,  who  had  but  a  small  estate,  and  to  continue  only  till  maniage 
or  majority,  and  none  modified  to  the  eldest  daughter,  who  was  major.  (See 
DicT.No.48.  p.  41  S.> 


•apparent. 


J  751.    February  2. 
Apparent  Heir  of  Napier  of  Kilmanow,  a^inst  Tlie  Widows  of  tlie 

TWO  last  Fiars. 

No.  12. 
Aliment  of  an  heir-      The  Lords  thoughty  that  where  the  estate  is  so  far  bankrupt,  that  the 

apparent  heir  cannot  safely  represent  his  predecessor,  no  aliment  is  due  by 
liferenters  to  the  apparent  heir  on  the  act  of  Parliament  anent  wardatars„ 
for  if  the  lands  were  sold,  the  heir  of  the  purchaser  could  not  claim  aliment ; 
and  if  there  were  no  liferent,^  the  apparent  heir  could  not  claim  aliment 
from  the  creditors.  2doy  They  thought  that  where  the  liferent  itself  is  but 
a  scrimp  aliment  to  a  person  of  the  liferenter*s  rank,  no  aliment  could  be 
claimed  on  that  account.  StiOj  The  President  thought,  that  we  could  not 
by  way  of  modification  give  the  apparent  heir  any  part  of  the  liferent  lands,, 
but  could  only  modify  an  annual  smn  to  'be  paid  by  the  liferentrix  ;  and 
therefore,  when  her  own  possession  was  precarious,  depending  on  the  plea- 
sure of  other  creditors  preferable  to  her,,  we  could  modify  no  aliment  to  be 
paid  by  her ;  and  therefore,  in  a  process  of  aliment  at  the  instance  of  the 
apparent  heir  of  Napier  of  Kilmaliow,  against  her  grandunde's  widow,  wha 
liferented  lands  of  about  L.40,  or  L  J>2  sterling  of  firee  rent,  and  wherein 
some  other  creditors  had  securities  preferable  to  her,  and  against  Lady  Jeau 
Bruce,  the  widow  of  young  Kilmahow,.  who  liferented  about  L.53  sterling^ 
free  rent,  (though  provided  originally  to  LJOO,  having  quitted  the  rest  iir 
a  sale  for  payment  of  creditors ;)  we  found  that  no  aliment  was  due  in  this, 
ease. 


No.  13. 


1751.-    Jvty^  icx.       AucfflNLECK  against  Auchinleck.. 

Aliment  to  apparent  heirs,  Whether  founded  in  the  act  1491  ?  2e&i 
Whether  the  estate  must  be  considered  as  at  the  date  of  the  pursuer's  suc- 
cession,, or  at  the  death  of  the  defender's  husband  2  tliat  is,.  Whether  comr 


Append,  n.]  ALIMENT.  [Elchies. 

petent  not  only  against  the  pursuer's  mother,  who  has  a  liferent,  but  also  No.  13. 
against  the  father's  mother,  though  the  father  got  a  sufficient  estate.  In 
the  case  of  Auchinleck  of  Woodcockdale,  against  his  Mother  and  Two 
Grandmothers,  these  points  were  argued,  but  not  decided ;  because  the 
Court  thought  none  of  them  could  spare  any  aliment  (See  DiCT.  No.  81. 
p.  401.)  ^ 


1752.    Jtdy  22. 

LuDOvicK  Geaxt  against  Ceeditoks  of  Steachak  of  Dalhakie. 

Children  cannot  compete  with  onerous  creditors  for  their  aliment, 
though  founded  on  indefinite  obligements  to  aliment,  till  their  portions  be 
paid  in  their  father's  and  mother's  contract  of  marriage.  Vide  inter  eosd^ 
wee  Adjudication.  Vide  Mr  Alexander  Falconer's  Creditors,  Competingi^ 
No.  3.  supra. 


No.  14, 


1 754.    January  5.    Pateick  Uequhabt  against  Alexander  Will. 

No.  15. 
One  Alexandee  Will  was  imprisoned  in  Stirfing  on  a  caption  for  Aliment  of  one  im^ 

debt,  and  thereait^  arrested  at  the  same  creditor's  instance,  on  a  caption  on  bS^^uiyr  *  ^^* 
the  Commissary  of  Aberdeen's  decreet  for  a  verbal  injury,  decerning  a 
palinode  to  be  performed  in  the  kirk  of  Frasersbmrgh ;  and  which  decreet 
being  suspended,  tlie  letters  were  found  orderly  proceeded,  and  certain  ex- 
penses given,  on  which  last  decreet  the  caption  was  raised.  Will  applied 
to  the  Magistrates  of  Stirling,  and  obtained  aliment  modified,  which  the 
creditor  suspended,  and  Lord  Murkle  having  refused  the  bill,  he  reclaimed 
to  us ;  and  in  the  answers.  Will  the  prisoner  offered  to  perform  the  palinode, 
if  set  at  liberty.  We  refused  the  bill  as  to  the  civil  debt,  but  found  that 
the  act  did  not  take  place  in  the  cases  of  commitments  for  delicts ;  but 
in  respect  of  the  prisoner's  offer,  found  that  the  charger  ought  either  to  set 
him  at  liberty  on  his  enacting  himself  under  the  penalty  of  L.5  sterling  to 
perform  the  palinode,  or  otherways  to  aliment  (See  Dict.  No.  1 29.  p.  11 8 1 0.) 


i  754.    January  26.       Loeimee  against  M'Cotjll 


aliment  modified^  they  allowed  M'Coull 

i> 


Edinbiu*gh 


No.  16. 


Append.  II.j  ALIMENT.  [Elchies. 

No.  16.        secreted  some  of  his  effects.    On  advising  whereof  they  found  that  he  did 

conceal  several  of  his  effects  not  ^ven  up  in  the  condescendence,  in  order 
to  screen  the  same  fix»m  his  creditors ;  but  found  nevertheless,  that  he  was 
entitled  to  the  benefit  of  the  act  of  Parliament,  but  restricted  his  aliment 
from  sevenpence  before  modified  to  fivepence.  M'CouU  presented  a  bill  of 
suspension,  and  on  a  redaiming  bill  and  answers,  we  adhered.  The  Court 
thought  the  particulars  concealed^  of  too  small  value  to  deprive  him  of  an 
aliment 

Aliment,  Separate,  see  December  e,  1750,  Leckie,  voce  Husband  and 

Wife. 

See  JN^OTES. 


ArrsKD.  II.] 


Elchies. 


ALTERNATIVE. 


1 742.    December  2. 

Sir  John  Anstbutheb  against  Magistrates  of  Pittenweem* 

Alternative  obligation  :  There  is  a  distinction  betwixt  it»  and  an 
obligation  under  a  penalty  or  liquidate  damage.    Such  occurred  in  this 


See  Notes. 


No.  1. 


ANNAT. 


1747.    June  9. 

Magistrates  of  Edinburgh  against  Relict  of  Mr.  Wood. 

m 

The  ann  found  due  to  the  relict  of  ministers  of  Edinburgh,  though  tlie 
stipends  are  paid  not  out  of  teinds,  but  by  the  town,  and  though  some  acts 
of  council  settled  the  stipend  in  full  of  ann,  but  the  town  had  uniformly 
paid  the  ann. 


1747.    Jtdy  I4f. 

Children  of  Mr.  John  M*Dermitt,  Minister  at  Ajt,  against  Montgo- 
mery, his  Relict. 

In  a  question  betwixt  the  minister's  relict  and  children.  The  Lords  found 
that  the  ann  should  not  be  divided  in  capita^  but  that  the  relict  had  the  half. 
Tliis  I  did  not  observe  myself,  and  fancy  that  I  was  in  the  Outer-house,  but 
had  it  out  of  my  brother  Eilkerrans  collection.    (Dict.  No.  6.  p.  464.) 

See  Notes. 
D2 


No.  1. 


No.  2. 


/■• 


Apfkkd.  n.]  [Blohxbs. 


ANNUALRENT. 


173&    Novembem. 

Cbeditou  of  Stswabt  of  CasflehiU  against  Dunbas  of  Burgie. 

Ankualreot  not  due  upon  denoundation  at  the  mercat  cross  of  Edin 
tmrgfat  if  the  debtor  li^e  in  another  shire.    (See  Dicx.  No.  119.  p.  705S.) 


ttiary  t.^^Fdmutry  18. 
Colonel  Ebskine  agoAnsl  Eabl  Laubebdale. 

:.EENT  found  due  for  sums  uplifted  from  a  foctor  of  a 
warrant  from  tiie  Lords,  more  than  what  was  in  the 
person  uplifting  the  money. 


17S7,    January  \S. 

Creditoes  of  Akdbew  Ross  and  Aubbe y,  and  Othebs,  Factors  on  Black- 

wellhall« 

A  FACTOB9  who  had  been  in  use  of  stating  annualrent  to  his  constituent, 
a  dotfaiar,  upon  the  several  advances  made  for  him,  pursuing  his  executors 
for  the  balance  of  last  fitted  account  and  annualrent  thereof,  and  for  several 
aufaeequent  advances  for  him  and  annualrents  of  them ;  the  Lords  foundt 
that  so  much  of  the  balance  of  the  fitted  account,  as  was  composed  of  prin- 
cipal sunu^  continues  to  bear  annualrent  till  extinguished  by  payment;  but 
that  so  much  as  was  composed  of  annualrents  did  not  bear  annualrent ;  and 
that  the  several  advaneei  made  after  that  account,  bear  annualrent  fix>m 
the  time  of  the  advance. 


No.  1. 


No.d. 


No.  at 


Append.  II.]  ANNUALRENT.  .    [EiiCilQSS. 


No.  4. 


1787.    January  IS.'-^une  Qif. 

Captain  Chalmebs  against  Sir  James  Cunningham. 


A  quo  terrmno  due      Sir  James  Cunningham,  by  articles  of  agreement,  had  right  to  crop 
lands.  1695,  whereof  the  money  rent  was  payable  at  Martinmas  1695,  and  the 

victual  betwixt  Yule  and  Candlemas  thereafter.  The  Lords  found  the  price 
should  bear  annualrent  from  Martinmas  1694,  so  as  a  year's  annualrent 
was  due  when  the  first  year's  rent  became  payable.  Vide  inter  eosdem,  voce 
Competition.     Vide  No.  14,  voce  Adjudication* 


No.  5, 


No.  e. 


No.  7. 


1788.    January  18* 

Trustees  of  Mathieson's  Creditors  against  Robertson. 

Annualrent  stopt  by  consignation,  and  how  the  consignation  to  be 
made.     Vide  Consignation. 


1 739.    Nwember  28. 

Forbes  of  Knappemay  against  Walkingshaw  cS  WaUdngshaw 

m 

A  PARTNER  in  the  tack  of  customs  having  assumed  a  partner  to  whom 
he  was  boimd  to  hold  count  for  a  proportion  of  his  share,  in  a  count  and 
reckoning  many  years  after  betwixt  their  heirs,  annualrent  was  only  found 
due  ex  mora  from  the  citation  of  tiiis  process,  notwithstanding  that  some 
of  the  subjects  accounted  for  were  bonds  bearing  aimuahrent,  vi^s.  bonds  for 
the  duties,  because  these  were  not  considered  as  permanent  securities,  and 
the  cashier  of  the  company,  though  in  use  to  take  sudi  bonds,  yet  never 
charged  himself  with  annualrent  upon  them. 


1743.    July  6.        Cochrane  o^omj  Heirs  of  COLONEL  EvANs* 

Annualrent  not  due  by  the  act  1621,  on  dmunciation  at  tihte  meicat 
cross  of  Edinburgh,  against  one  not  residing  in  that  diire^    Vide  No«^  1* 


Appekd.  II.}  ANNUALRENT,  [Elchies. 

1747.    November  27. 

Andeew  Ramsay  against  The  Childeen  of  Alexandee  Hay. 

A  HOENING  against  a  person  abroad,  executed  at  the  mercat  cross  of  Edin- 
burgh, and  pier  and  shore  of  Leith,  but  denounced  only  at  the  mercat 
cross  of  Edinburgh,  not  sufficient  to  make  the  sums  bear  annuah:ent.  (See 
DiCT.  No.  29.  p.  496.  and  No.  52.  p.  8717.) 


1748.    Nmember  22.    Kikloch  of  Gourdie  against  Heies  of  Meecee. 

ANiniALEEKT  fouud  due  from  the  date  of  a  bill  payaUe  at  sight  and 
accepted  without  a  new  date.    (See  Dict.  No.  5.  p.  477.) 


1 748.    Ncfoewber  28. 

Ceeditoes  of  Sir  John  Douglas  against  Lady  Douglas. 

Lady  Douglas,  on  her  infeftment  of  annualrent,  was  found  preferable 
on  certain  sums  deposited  by  some  dragoons,  for  grass  mail  for  pasturing 
their  horses  in  the  park's  of  Sir  John  Douglas  her  son,  to  Sir  John's  cre- 
ditors, who  had  arrested  the  money,  notwithstanding  she  had  no  decree  of 
poinding  the  ground.  Vide  February  14,  1788,  M*GiIl  of  Rankeillour 
against  Real  Creditors  of  Hay  of  Naughton,  voce  Competition. 


1 750.    Jtme  14.        Ceeditoes  of  Cockbuen  of  Langtoun. 

Bygone  annuabents  on  an  infeftment  of  annualrent,  not  affectable  by 
inhibition.     Vide  iNmBiTiON. 


1750.    Jtmess.    MuiEHEADd^imfMAGisTEATEs  of  Haddington. 

An  agents  accounts  found  not  to  bear  axmualrent,  not  eyen  for 
debursements*  thouirh  as  old  as  1731. 


No.  8. 


No.  9. 


No.  10. 


No.  11 


No.  12. 


AfPEKD.  II.]  ANNUALRENT.  [ElcBies. 


1751.    JuneU,25i 

CEEDiTeBs  ,of  Langtottn,  viz,   Tuenbull  of  Houndwood^  against^ 

Stewaet  and  Inglis. 


No.  IS. 


Mode  of  convey-        ARCHIBALD  CocKBUEN,  youDger  of  Laiigfoun,  having  right  toapre^ 

ferable  infeflment  on  the  estate  of  Langtoun,  of  L.  1000  sterling,  with  an* 
nuah*ent  from  the  1690 ;  in  the  172S  borrowed  L.1000,  or  thereabout^  firoia 
the  society  for  propagating  Christian  knowledge ;  and  for  their  security,  he, 
with  his  &ther,  Sir  Alexander,  (who  had  been  served  heir  cum  beneficio,} 
conveyed  the  debt  to  the  society ;  and  they  being  debtors  in  relief  for  about 
L.700  sterling  to  Turabull  of  Houndwood,  and  the  capital  sum  conveyed 
to  the  society  being  equal  to  their  debt ;  Shr  Alexander  and  Axcdiibald 
assigned  in  the  17S0,  the  bygone  annualrents,  from  the  1690  to  the  1728, 
to  Houndwood,  for  his  security,  which  annualrents  (the  assignation  bears) 
the  society  held  in  trust  for  him ;  and  this  assignation,  Houndwood  intunated 
to  the  society,  April  1792.  The  society,  on  the  narrative  of  trust,  conveyed 
these  annualrents  to  Archibald,  but  securing  a  preference  to  themselves. 
May  18,  1782,  Archibald  conveyed  these  annualrenta  to  Patrick  Crawfuid, 
in  security  of  a  debt  due  to  him,  who  conveyed  it  to  Stewart  of  Allanbank^ 
and  Inglis  of  Adiindinny,  the  tacksman;  md,  in  the  1789,  they,  to 
complete  their  right,  pursued  a  poinding  of  the  ground.  In  the  competition 
of  the  creditors  on  thia  estate,  Stewart  and  Inglis  obje|Cted  to  Houndwood's 
right,  that  neither  a  right  of  annualrents  nor  the  bygone  annualrents,  could 
be  halnly  conveyed  by  assignation  and  intimation,  but  only  hy  possession 
or  poinding  the  ground.  2do,  That  supposing  that  Sir  Alexander's  joining 
in  the  assignation  to  Houndwood,  were  equal  to  intimation  to  him,  yet  the 
right  was  not  then  in  Archibald,  but  in  the  sodety,  and  only  conveyed  to 
hhn  in  the  1782,  and  Ins  right  then  no  otherwise  completed  thaiv  by 
Stewart  and  Inglis's  process  of  poinding ;  and  jus  superveniens  has  no  place 
in  personal  rights ;  but  we  tiiought  that  Archibald's  right  was  sufficient 
from  the  beginning,  even  without  the  assignation  1 782,  because  the  whole 
debt  remained  with  him  tiiat  was  over  satisfying  tiie  society's  debt,  and 
that  it  was  sufficiently  completed ;  and  some  of  us  tiiought  that  jt» 
ntperveniens  holds  in  all  sorts  of  rights^  and  therefore  we  preferred 
Houndwood*    25th  June,  we  adhered* 


Actbnd.ITJ  ANNTJALRENT.  [Elchies. 


1 754.    January  26.     Alexander  Grant  against  Lady  Ne wmore.  jr     j . 

In  a  process  for  a  sadler's  account  in  London  against  an  heir,  the  defender 
having  put  the  pursuer  to  the  expense  of  proving  the  furnishing  and  prices ; 
on  advising,  the  Court  decerned  for  not  only  the  account  and  expenses  of 
process,  but  also  for  interest  from  a  year  after  the  account  was  fiumished. 


1754.    February  IS.  Miller  against  Newlands. 

But  in  another  case  of  merchant- ware,  to  the  value  of  L.54.  sterling,  sold 
not  in  retail,  but  in  slump  to  be  again  retailed,  we  refused  to  give  annual- 
rent  firom  a  year  after  the  sale,  and  gave  it  only  firom  the  citation  in  the 
process^ 

See  Chalmers  against  Cunningham^  8th  November  r737>  voce  Compe-^ 

TITION. 

See  Ramsay  against  Brownlee,  1st  December  1738,  voce  Adjijdication^ 

r 

See  Heir  and  Executors  of  Sir  James  Rochead,  6th  November  1 789^  voc^ 
Heeitable,  &CC.  and  voce  Tailzie^ 

See  Stewart  against  Coupar,  27th  February  1 742^  voce  Adjudicatioku 

See  Bill  of  Exchange^ 

Sec  Notes.. 


No.  U. 


AsfEMii.  ir.2 


[Elchies. 


APPEAL- 


1784.    December  l\. 

Mr..  RoBEST  Blackwood  agmMl  VxxssLLr  and  oihee  Cbbbxtors  of  Sir 

George  Hamilton. 

OfiRB  ef  mofe  peiBOSB  interestsd  in  a  sidbject;  appnling  and  preTafiixigy. 
k  was  fbeught  tlie benefit  would accceaoe tac^tfae othersnot appBaling,  but 
aoidircefly 


No- 1, 


1786^.    July  9.        M^Leod  of  Cadboll  £]^m^£6oED0N.. 

Na  2. 
Appeal  being  entered  by  tSie  erediton;  of  Ankerville  against  a  decreet  of  Caption  raised: 

flsKtbemning  obtained  by  Gmtie,  of  a  debt,  wherein  Ankerville,  as  prindpal,  ^'^'^  appeal. 
and  Cadbc^  as  cautioner,  w^re  debtofi?  to  Goidon  of  Kiflgour,  Gartie's 
&ther,.  against  Cadboll  the  cautioner  only ;  and  diligence  being  raised  after 
tiie  appeal  against  Cadbdl,  because  he  was  no  appellant,  the  Lords,  on  a 
petition  for  the  creditors  appellants,  order^  the  derk  of  the  bills,  when 
any  bills  of  homing,  poinding,  or  caption,  should  be  presented  on  this  de- 
creet against  Cadboll,.  to  acquaint  the  Lord  Ordinary  of  this  application, 
tliat  he  may  determine  as  he  sees  cause.  Cadboll  afterwards  presented 
a  bill  of  suspension  in  his  own  name,  of  a  caption  raised  after  the  appeal, 
and  the  Lords  would  not  pass  the  bill,  but  sisted  execution  of  the  caption, 
till  a  new  warrant  was  obtained  of  the  hail  Lords,  if  in  time  of  Session, 
or  three  in- time  of  vacance ;  and  had  the  caption  been  before  the  appeal^ 
tiiej^  would  not  have  interposed  at  all,  but  left  the  party  to  take  his  hazard. 

E2L 


No.  3. 


No,  *• 


No*5. 


Append*  II-]  APPEAL,  ;  {Etcwnw; 


1743.    November  2.    Hume  Campbell  against  Home  of  Wedderbum, 

and  Sinclair. 

Our  judgment  assoilzieing  from  a  penalty  being  reversed,  and  the  penalty 
awarded ;  on  a  petition  to  us  for  summary  warrant  for  letters  of  homing,  we, 
after  searching  precedents,  thought  it  mpre  regular  to  give  our  own  decreet, 
in  terms  of  the  judgment  of  the  House  of  Lords.  Vide  inter  eosdem,  voce 
Member  of  Parliament. 


1744.    February  16. 

Weib.  of  Waggateshaw  (^jtrnt  Bailies  of  Hamilton.^ 

m 

Where  our  decreets  absolvitor  are  upon  appeal  reversed,  and  a  sum 
decreed  to  be  paid,  and  ordered  that  this  Court  carry  that  decreet  into  execu* 
tion,  the  party  may,  upon  the  dedsion  of  the  House  of  Lords,  obtain  inhi- 
bition, or  he  may  raise  a  new  summons  libelling  on  that  judgment,  and 
thereon  raise  inhibition ;  and  the  Court  wiU  decern  upon  that  summons^ 
so  as  the  inhibition  may  be  effectual. 


1 750.    December  5. 

Kerr,  Deacon  of  the  Weavers  of  Dunfermline,  SuppUcant. 

Appeal  to  Circuit  Court  being  certified  into  Court  of  Session,  we  re- 
mitted it  to  Kilkemoi,  one  of  the  Judges  who  certified  it,  to  hear  and 
report 

See  Notes. 


Agnaso.  tX] 


[Elchies: 


\t 


APPRENTICE. 


1785^     January  15. 


Stalker  offoinH  Cabmicha£l« 


Apprentice's  contract  witii  his  master,  or  with  his  partner,  not  to  set 
tip  in  the  same  town,  not  against  natural  equily.    See  Pactum  Illicitum. 


No- 1, 


1788«    January  18.        Sinclair  against  M'Leod  of  Cadholl. 

Apprentice  bound  for  L.25  sterling  of  apprentice-fee,  and  a  guinea  to 
the  master's  wife,  which  was  all  paid,  but  the  guinea  omitted  to  be  inserted 
in  the  Indentures.  In  a  process  of  reduction  of  the  indentures  at  the  in- 
stance of  the  cautioner,  upon  the  act  &xx>.  Ann4^,  made  perpetual  by  an  act 
9no  AmuB^  for  omitting  the  guinea  in  the  indentures ;  the  Lords  found  the 
indentures  void  and  null,  but  found  that  the  penalties  cannot  be  sued  for 
in  this  Court,  and  that  they  are  only  the  double  of  the  sum  omitted  in  the 
indentures ;  and  found  that  there  lies  no  action  of  repetition  of  the  appren- 
tice-fee. 


No- 2- 


K<v9. 


No.  4. 


Amvv.Tt.']  APPRENTICIS^  {Em»BS; 

1 743.    June  10.  Mrs.  Fentok  against  Aim  Fiklat^ 

An  apprentice  nmrrying  does  not  void  tbe  indenture,  or  fiirfeit  the  penalty, 
or  incur  damages,  if  the  apprentice  be  willing  to  perform  the  service.  This^ 
in  effect  found  in  this  case. 


1 742.    Jime  25.         Wbight  against  Ensign  Lumsdean. 
AppB£NT}qss  cannot  be  enlisted^    See  SoldieBi. 


SeeNoTXS.. 


AffPBNS.II.]  £fil.CHIES. 


ARBITRATION. 


V1SS.    February  IZ     Skenes  against  Ceeditobs  of  Sir  D.  Thoirs. 

SuBMisiHON  not  being  idgned  by  some  parties  concerned  till  producing 
ihdr  interests  before  tiie  arbiters^  not  sufficient  to  Irind  them  to,  or  to  sup- 
port a  decreet-arbitral  against  them. 


No.  1. 


mf^mmmmmi^tm 


l7d&    December  10.        Simpson  against  Mr*  Patrick  Strachak. 

An  arlnter  having  pronounced  bis  decreet,  and  put  it  in  the  hands  of  the 
clark  of  the  submis^on,  cannot,  after  the  submission  is  expired^  cancel  or 
altff  it,  but  it  may  be  recovered  by  exhibition. 


No^S^ 


■v^i— «■»■ 


173&    January  12,  17«  Blair  against  Gibb. 

No.  S, 
Decreet-Arbitral  being  pronounced,  Init  not  delivered  till  the  parties  Gratuity  to  arhi- 

would  gratify  the  arbiters  for  their  pains ;  Blair,  one  of  the  parties,  who  ^^^ 

knew  nothing  of  the  contents  of  the  decreet,  was  willing  to  join  with  Gibb 

to  gratify  them,  but  not  to  give  what  they  demanded ;  therefore  Gibb,  the 

other  party,  paid  them,  and  thereupon  the  arbiters  gave  the  decreet  to  be 

registrated.  The  Lords  found  this  was  corrupti(Hi,  and  reduced  the  decreet^ 

and  ordered  the  money  paid  to  the  arbiters  not  to  be  restored  to  Gibb,  (be^ 

cause  he  was  ^rffc^  of  the  corruption,)  but  to  be  put  into  the  poor's  box; 

imd  did  not  go  to  a  higher  censure,  because  the  arbiters  seemed  to  have 

acted  in  the  belief  that  it  was  lai|r£iil.    (See  Dict.  No.  67.  p.  664.) 


ArtENB*  IL] 


ARBITRATION, 


[Elchiesw 


No.  4. 

Effect  of  arbiters 
not  determining 
the  whole  particu- 
lars submitted. 


%k 


1788^    Jantuiry  1 2. — February 

LoED  LovAT  against  Eraser  of  Phopachie^s  Children.. 

Decreet- Arbitral  upon  a  submission  of  one  particular  claim,  and  in 
general  of  all  other  claggs.  and  claims,  to  two  arbiters,  and  in  case  of  variance 
to  an  oversman ;  the  arbiters  determined  tlie  article  specially  submitted,, 
and  many  others ;  and  several  others  they  referred  to  the  oversman^  and  for 
some  they  reserved  action ;  and  the  oversman  only  affirmed  what  the  arbi* 
ters  had  done;  and  as  to  the  articles  referred  to  him  by  the  arbiters,  he 
refered  some  to  the  Judge  Ordinary,  and  others  he  ordered  more  special 
condescendences  to  be  made^  which  was  never  done  :  Yet  in  a  redaction  of 
this  decreet,  for  that  the  hail  matters  submitted  were  not  determined,  the 
Le)?ds  repelled  the  reasons  of  reduction  ;  and  some  of  the  Lords  thought,, 
that  thojugh  in  special  submissions  every  article  must  be  determined,  or 
none  at  all,  yet  that  in  general  submissions  some  articles  may  be  deter- 
mined, and  others  having  no  connection  with  them  lefl  undecided.  (See 
DiCT.  No.S.  p.  6251.)^ 


No.  5. 

Prorogations- 
Variance  of  the. 
arbiters.-— 
Ectnahy.. 


1741.    July  10. 


Gardener  against  M^Ilhose. 


Decreet-Arbitral  objected  to  because  a  prorogation  by  arbiters  ha^ 
not  the  writer's  name  and  designation.  Some  of  the  Lords  doubted  if  that; 
was  any  nullity  ;  but  there  being  a  proof  that  after  the  prorogation  parties-^ 
compeared  and  gave  in  claims  and  answers,, that  homologation  was  found  re- 
levant and  proven..  Second  objection.  The  submission  being  to  two  arbiters,, 
and  in  case  of  variance  to  any  one  of  them  with  the  oversman,  the  decreet 
w^as  given  by  one  of  the  arbiters  and  oversman,  upon  a  narrative  of  variance 
betwixt  the  arbiters,  but  no  reference  by  the  two  arbiters  signed.  The^ 
Lords  repelled  the  objection,  and  thought  the  evidence  of  variance  suffi- 
cient, uidess  a  contrary  proof  were  offered,  that  either  the  arbiters  did  not 
meet,  or  had  not  finally  varied..  Third  objection.  The  sulmiission  contained 
only  L.IGO  Scots  of  penalty,  whereas  the  decreet  decerned  a  sum  to  be 
paid  under  a  penalty  erf  L.7  sterling,  arid  separately  decerned  them  ta 
obtemper  the  decreet  under  the  penalty  of  L.  100  Scotisr.  The  Lords  found 
4hat  both  penalties  could  not  exceed  LJ  00  Soots,  but  found  it  no  nullity. 

%*  In  the  case  ofWalter  Grosett,  against  Colonel  Erskine  and  Creditortr. 
#f  Balquhan,  the  point  soient  the  penalties  was  determined  in  tlie  same  'way- 
^  I>ICT.  No^  9,  p-  626,— No.  10^  p.  627.) 
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1 741 .   Jviy  10.   CAPTiiiN  John  Gardneb  against  Brown  and  Coltill. 

No.  6. 
Captain  Gardkeu  having  a  controversy  with  Brown  of  Caimton  aad  Verbal  submis* 

Colvill  of  Bruntcm^.  hy  a  missive  to  Brown  proposed  refering  it  to  Lord 
Babnerino  ;  and  Brown,  by  his  answer,  agreed,  and  said  that  Colvill  did  so 
likewise^  but  there  was  no  writing  under  Colvill's  hand.  Balmerino  came 
to  the  ground^  and  having  asked  the  parties,  if  there  was  any  submission,, 
was  answer^  that  they  had  bound  themselves  by  missive  letters ;  upon^ 
which  he  examined  the.  witnesses  adduced  by  all  the  parties,  and  gave  his 
decreet,  which  Gardner  suspended.  The  Lords  first  sustained  the  objec- 
tion to  the  decreet-arbitral,  tliat  it  {mxieeded.upon.  a  verbal  submission^,  as 
to  the  rights  of  lands,  so  far  as  concerned  Colvill,  one  of  tlie  parties,  and 
tlierefpre  found  it  null.  But  afterwards  they  altered  and  sustamed  the  de- 
creet-arbitral  as  binding  on  all  parties.  But  the  decreet-arbitral  containing; 
a  penalty,  die  Lords  found  the  penalty  not  due.  (Sec  Dict.  No.  1(V 
B-  627.) 


1742.    January  39.  Dalgleish  against  Johnstons. 

A  SUBMISSION  by  a  poor  old  countryman  of  his  right,  which  was  without 
any  doubtMness  in  law,  appearing  to  have  been  brought  about  by  a  trick, 
with  the  knowledge  at  least  and  privity  of  the  arbiters,  (also  countrymen,) 
who  thereupon  gave  a  decreet-arbitral  against  very  pl^n  law ;  the  Lords 
not  only  reduced*  the  submission  and  decreet,  and  found  the  arbiters  Uable 
in  expense,  and  damages,  but  also  fined  and  imprisoned  tliem  for  eiglit 
days. 


N'o,  7. 


17*8.    NbveviBer  15..      Mr.  Francis  Guast  offaihst  OcHTERLONr^ 

No.  8. 
Decreet-Arbitkal  pronounced  in  England  by  Englislimen  upon  a  Foreign  deaeetr 

submission  entered  into  there  by  Scots  merchants,  whereof  one  commonly  ^       * 

resided  in  England  and  the  other  in  Scotland,  and  in  the  Scots  form,  with  a^ 

dause  of  re^tralioH  in  our  books^  where  it  was  accordbigly  registrated,. 

being  quarrelled  on  the  head  of  gross  iniquity,  as  was  pretended ;  and  it 

being  alledged  that  in  England  decreets-arbitral  may  be  set  aside  on  ini-^ 

quity,,  though  by  our  regulations  1695  they  cannot ;  the  Court  was  divided^ 

It 


Append.  IL]  ARBITRATION.  [Elchies. 

No,  8.  whether  such  reduction  was  competent  here  of  the  decreet.   Pro  were,  Mil- 

ton, Dnraimore,  Kilkerran,  et  ego.  Con  were,  President^  Dun,  Minto. 
But  without  a  vote,  we  remitted  to  the  Lbrd  Ordinary  to  hear  parties  pro- 
curators on  the  article  of  enorm  lesion.  N.  B.  There  had  been  two  former 
submissions  in  the  English  form  by  bonds  conditional.    See  Foreign. 


1 751.    Jwu  1 1.      M'Kenzie  of  Redcastle  against  Sir  Thomas  Calder. 


No.  d. 


No  nulKty,  that  There  being  two  submissions,  one  general  of  all  claims  excepting  one 

certain  extent        particular,  and  thereafter  a  submission  of  that  particular  claim  to  the  same 
«ftw  wres4  arbiters,  but  without  any  general  clause ;  the  arbiters  gave  one  decreet  on 

both,  and  inter  aJia^  by  mistake,  ordered  general  mutual  discharges  of  all 
tslaims  prior  to  the  date  of  the  second  submission.  One  of  the  parties 
objected  this  as  a  total  nullity  of  the  decreet-arbitral,  though  he  did  not 
pretend  to  have  luny  new  claim  arising  after  the  date  of  the  first  general 
submission ;  but  we  thought  it  was  no  nullity  in  the  decreet.  There  have 
been  many  decreets-arbitral  that  ordered  such  discharges  of  all  claims  prior 
to  the  decreet,  which,  though  erroneous  and  vUra  vires  as  to  claims  after 
the  submission,  yet  were  never  foimd  to  annul  the  decreet  as  to  the  matters 
^submitted. 

See  Hepburn  against  Hepburn,  1st  December  1736,  t;oce  Homologa- 
tion and  voce  Writ. 

See  Kerr  against  Clerk,  19th  February  1751,  voce  Bill  or  Exchange, 
relative  to  a  submission  by  mutually  accepting  bills. 

See  Notes. 


AtnvD.  n.][ 


££LCB]XS. 


JlBBITBIUM  BONI  VIRL 


1784.    F^ruarg  r9. 

AoKES  CoRSAN,  and  Rae,  Her  Husband,  against  Maxwell  of  Bamdeu^^,. 

and  M'GowAN  of  Meikleknox. 

A  POWEU  being  given  to  fiiends  to  be  named,  and  the  common  mother^ 
as  sine  qua  tum^  to  mitigate  provisions  by  a  brother  to  his  sisters ;  fomid^ 
that  after  the  mother's  death  there  could  be  no  mitigation^  and  that  the 
Court  oould  not  mitigate.    (See  Dicx.  No.  7)  p.  673.) 


No.  t 


1789.    December  21. 

Captain  Charles  and  Maey  Campbell  against  £li2:ab£Th  Campbell* 

A  POWER  to  two  friends  to  give  provisions  to  younger  childiaen^  (or  rather 
to  diminish  those  settled  on  them  by  contract  of  marriage)  does  not  upon. 
Itheir  refusal  devolve  on  the  Court.  Vide  inter  easdem^.voce  Mutual  Con- 
XBACT..    (SeeDiCT.  No.  8,  p.  674.) 

See  Notes- 


Nd*2i 


rft' 
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ARRESTMENT 


17S5.    January  16.        Thomas  Grant  against  James  Watt. 

Though  an  as^gnation  be  not  intimated,  the  as^gnee  creditar  may 
aivest,  and  his  arrestment  is  preferable  to  a  subsequent  translation  by  that 
assignee,  though  his  debt  be  constituted  only  by  a  decreet  holding  that 
assignee  as  confessed ;  but  an  arrestment  being  on  a  dependance,  if  the  dta- 
tion  be  mdl,  and  so  no  dependance,  the  arrestment  falls  in  consequence* 


No.  I, 


1735.    June  10. 

Robert  Obe  and  John  Sibbald  against  Haryeeu 


No.«. 


A  Ceeditoe  upon  a  forfeited  estate,  whose  debt  was  affirmed,  having  in  whose  hands  an 
ffuled,  one  of  his  creditors,  Sibbald,  arrested  in  the  Court  of  Exchequer,  and  wrestment  ought 
in  the  Recdiver-General's  hands ;  but,  before  the  price  of  the  forfeited  estate 
came  into  the  Receiver's  hands,  Harvie  arrested  only  in  the  Receiver's 
hands,  and  that  ailer  tibe  price  came  into  his  hands.  A  tiiird,  Oit,  got  aft 
assignation,  and  intimated  it  in  the  Exchequer,  and  to  the  Receiver  and  his 
depute,  but  before  the  price  came  in  his  hands.  The  Lords  prefered  Harvie 
the  last  arrester,  to  Sibbald  the  first ;  but  they  preferred  Orr  the  asi^gnee 
to  Harvie  the  last  arrester.    See  Competition. 


a  1 1   III 


•^•laaBirfteM 


I7d5.    June  19. 


English  against  Wilsok 


Arrestment  on  a  homing  prefered  to  a  prior  arrestment  on  an  admiral 
precept. 


No-«. 


lff£KD.n.] 


AttRBSTMENT, 


lEhOBffn, 


79o.4f. 


1 786.    Jatmary  1 7.         Baillie  against  Bueton  and  Others* 

Arrestment  used  on  WMtsunday,  betwixt  twelve  and  one  aftemooi^ 
found  to  affect  only  the  Whitsunday  rent  and  preeedings^  because  the 
messenger  might  easily  mistake  a  few  minutes ;:  but  the  L(»rdsl  thought^, 
that  if  it  had  been  used  some  hours  after  in  the  afternoon^  it  would  ha^e 
affected  the  Martinmas  half-year's  rent,  as  then  current.. 


No.  5. 

Arrestment  on  a 
decree  preferred 
to  one  on  a  de- 
pendaoce« 


1 78«.    February  24f..  * 

Cbsdjxqiis  of  Ogilvie,  Con^etingy  viz.  GlcoROsr  Balfoue  and  PgiN- 

HAVEN. 


Akrestme^^  on  a  decs?eet  pvefenred  to  a  pnor  arrestment  on  a  dispeur- 
dance,  and  that  too,  notwithstanding  apparent. collusion  in  the  manages 
of  the  process  in  favours  of  the  creditor  by  decreet ;  in  respect^  the  pro- 
cess of  forthcoming  at  his  instance  was  called  and  given  out  the  same  day 
with  the  other  creditor'^  process^  of  constitution ;  and  so,  ift  here  had  been 
no  collusion^  but  equal  diligence  in  both,  he  must  have  got  his  decreet  of  ^ 
forthcoming  the  same  day  the  other  got  his  decreet  of  coni^tutibn,  and  so^ 
there  could  be  no  competition,  because  there  can  be  none  upon  arrestment^ 
which  is  specks  execytionis,  till  there  be  aa  extxaeted  decreet. 


N^i.6. 


1 736    Beeetniier  T. 


CuEBEDOiis  of  Mekie  of  Bloomfidd.. 


AaBEHTMENT,  notwithstanding  thereof,^  compensation  that  was  liquia^' 
before  arrestment,  is  provenble  by  the  common  debtor's  oath.  Vide  inter 
eosdem,  voce  Oath.  Vide  Bigger  against  Pringle,,  7th  November  17.40>, 
No..l5^  infra.. 


No.  7- 


1787..   December  2:.  Foebes  against  Ross- 

TliE  Lords  bought  that  arrestment  would  not  hinder  compensatToK 
upon  a  debt  not  liquid  at  the  di^te  of  the  arrestment^  but  liquidated  during; 
the  process  of  forthcoming ;  but  did  not  decide  it^ 


Appenjo.  II.]  ARRESTMENT;  [Klchies. 

!  738,     July  4, 

LbcHwcK)D  agaimt  Wilson,  Creditoes  of  Sir  James  Campbell* 

No.  8. 
•  Campbell  cS  Riman  being  debtor  by  several  adjudicaficms  to  Au^  Arrestment  of  a- 

chinbreck,  they  eame»  during  a  process  of  count  and  reckoning,  to  an  ^'^  *^°*"' 

agreement*  struck  tlie  balance  at  about  L.6OOO9  but  upon  payment  of 

L.4000  against  Martinmas,  Auchinbreck  was  to  discharge  him.    On  the 

8d  of  November,  Kiman  made  a  tender  of  the  money,  and  upon  Auchin- 

breck's  refiisal,  applied  to  the  Ordinary,  and  by  his  allowance,  on  the  1 1th 

November,  consigned  it.    Lochwood,  as  creditor  to  Auchinbreck,  arrested' 

12th  and  18th  November,  in  the  clerk's  hands.    Wilson,  another  creditor, 

arrested  in  the  hands  of  both  Kiman  and  the  clerk's,  on  the  1 7th  and  1 8th 

November;  and  theOrdinary,  1 9th  November,  by  an  interlocutor  then  signed^ 

but  pronounced  some  days  before,  sustained  the  consignation;  and  thereafter, 

in  the  competition  betwixt  the  arresters,  found  that  the  consignation  did 

not  transfer  to  Achinbreck  the  property  of  the  money,  till  it  was  judicially 

sustained,  and  therefore  that  it  was  not  aSected  by  Lochwood's  arrestment^ 

and  pteferred  Wilson;  but  the  Lords  preferred  Loch  wood,  though  they  were 

divided  in  the  reasons  of  preference.    Some  indeed  thought  the  money  not 

at  an  arrestaUe,  because  secured  by  adjudication ;  but  that  being  got  over, 

some  thought  Lochwood's  preferable,  because  in  the  clerk's  hands,  which 

they  thought  more  habile  than  in  ELiman's ; .  others  thought  it  preferable 

ORly  because  prior  in  date,  and  thought  both  arrestments  equally  habile ; 

and  upon  a  narrow  division,  it  carried  to  mention  the  dates  of  the  arrest-* 

moits  in  the  interlocutor.    (See  Dicx.  No*  68,  p.  736*) 


1788.    Decewher2\. 

Eabl  of  Aberdeen  against  Creditors  of  Scott  of  Blair, 

Arrestment  found  not  to  fall  by  the  death  of  the  person  in  whose 
hands  it  has  been  used,  but  may  be  made  effectual  by  a  forthcoming  against 
his  heir,—4ifler  being  heard  in  presence.    (See  DiCT.  Na  101,  p,  774.) 


17S9.    Jam^uary  10.     Creditors  of  Menzies  of  Lethem,  Competing^ 

AssssTMEKT  sustained  being  used  in  tlie  hands  <^the  Treasurer  of  the 
Trades  Maiden  Hospital,  for  himself  and  successors  in  office;,  (and  the  same 


No.  f. 


Na  m 


AprE>'D.  IL] 


ARRESTMENT. 


[£LCHngs(. 


No.  10. 


of  intimation  to  Mm  of  assignations)  for  affecting  a  debt  due  by  the  both- 
pital,  though  not  used  in  the  hands  of  the  Govanor  and  Di]:ectors ;  and 
preferred  to  another  in  their  hands  according  to  its  date;  because  by 
the  constitution  of  the  Hospital^  he  was  th^  proper  officer  for  gian^ng 
bonds  to  bind  the  Hospital..  Vide  Creditors  of  Hardie,  22d  June  1 742| 
No.  19,  ijffra.    (See  Dict..  Na  69„  p.  738.\ 


^^^IM«W^^Vi»q 


No^  It. 


1789.    February  7- 

Mrs.  Fbances  Sii^cIiAIB  against  Ceebitors  of  Her  Husband.. 

Arrestment  by  the  husband'^s  creditors  of  air  heritable  debt  of  the 
wife's  (a  bond  bearing  annualrent ;)  the  Lo£ds  founds  that  the  arrestment 
did  not  aifect  the  whole  jus  rmriU^  (as  they  had  found  5th  July  1 726^ 
Spruel  against  Sir  James  Grant,)  but  only  the  bygone  annualrents.  (iSee 
Dict.  No.  49,  p.  7 IS.) 


No  12L 


17391    Jtme  2&. 

JOHH  TuACH  of  Logiereoch  agmnst  M*Kenzie  of  Dundonaldl, 

Arrestment  being  used  in  the  hand  of  the  consigner  of  money  focr 
redemption  of  a  wadset  at  the  instance  of  the  reverser*s  creditors ;  in  the- 
declarator  of  redemption,  a  fbrtiicoming  being  repeated^  the  Locds  found! 
that  the  arrestment  did  not  so  aSect  the  consigned  money  as  to  prejudge 
the  redemption  or  hinder  the.  dedaxator,    (See  Dict..  No..  8.  p.  S078.) 


No..  IS., 


1739.,   NovcmBer  20-.   Creditors  of  Scott  of  Blair  against  E.,  of  Aber^ 

DEEN^ 

Arrestment  in  tihe  hands  of  an  apparent  heir  not  serv<ed'  or  entered 
at  the  time  (though  he  was  afterwards  served)  found  to  affect  a  debt  due 
by  his  predecessor,  albeit  that  heir  was.  not  debtor  himself  at  the  time  of 
the  arrestment ;  because  an  apparent  heir  sustained  personam  dtJuTvcti  el 
hereditatem  Jacentem*;  and  most  of  the  Losdst  thought  there  was  no  othec 
habile  diligence  whereby  a  creditor  of  a  defunct  can  affect  a  moveable  debt 
due  by  the  defunct.    Vide  inten  easdem^  No.  9,  supra.   (See  Dict*  No.  70;. 

p.  788.); 


Append.  II.]  ARRESTMENT;  [Elchies- 


n4fO/  January  16. — February  13. 

Sir  Robert  Gordon  against  Sir  Harey  Innes- 

A  Merchant  having  drawoi  bills  on  his  correspondent  at  London^ 
payable  to  two  persons  for  the  behoof  of  Falconer,  and  who  immediately 
indorsed  them  to  him,  and  which  Falconer  was  to  pay  or  account  for  the 
value  to  the  drawer  upon  their  being  honoured ;  Falconer  sent  the  bills  to 
his  correspondent  at  London  to  negotiate,  and  they  were  duly  honoured ; 
but  before  Falconer  had  advice  of  their  being  honoured,  and  even  before 
they  fell  due,  a  creditor  of  the  drawer's  arrested  in  Falconer's  hands ;  and  in 
a  competition  with  the  drawer's  other  creditors,  the  Lords  found  the  sums 
in  the  bills  duly  aJQected  by  the  said  arrestment,  and  prefen*ed  that  arrest* 
ment  used  when  the  money  of  these  bills  had  not  come  to  Falconer's  hands, 
and  corisequently  when  he  was  not  debtor  (as  was  alleged)  to  the  drawer, 
to  airestments  used  after  the  bilk  w«e  honoured.  (See  Dict.  No.  51, 
p.  715.) 


'1740.    Naoemher  7»         Robert  Biggar  against  Robert  Pringle. 

A  d:efence  upon  the  game  act,  competent  against  a  creditor  arresting, 
and  proveable  by  the  oath  of  the  common  debtor  or  his  trustee.  Vide  Cre- 
ditors of  Menie  of  Broomfield,  No.  6,  supra. 


■JB.    m  a^^W^ 


1741.    January  21.  A*  against  B» 

Ay,  and  while  the  arrester  were  satisfied  of  the  principal  Sum  in  a  bill» 
without  mentioning  annualrents,  found  to  carry  no  more  in  a  competition 
of  creditors  than  the  neat  principal  sum.  Refererde  Amiston^  without  In^ 
formations. 


1 741 .    Jvly  22.  WHITE  against  Maxwell. 


Abbbstmekt  001  a  roistered  deereet-arUtraly  and  homing  upon  it,  may 
be  loosed  on  caution,  where  the  decreet-arUtral  is  suspended.  (See  Dict. 
No.  147*  p.  802.) 

o 


No.  J  4. 


No.  15. 


No.  le. 


No.  lyi 


No,  la 


Kb.  19- 


No.  20. 


No.  21. 


Apmnd,  II.  ARRESTMENT.  [Elchies. 

J  74 1 .    July  8 1 .      Danish  Asiatic  CoMPANr  againH  Wightman'. 

Arrestvm  jurisdictionisjundandce  gratia.  This  case  was  never  decided^ 
The  Lords  would  not  authorise  the  Qrdmary  to  pass  among  the  common 
bills,  a  bill  of  arrestment  to  found  a  jurisdictionji  when  there  was  no  de-« 
pendance,  without  a  petition  to  the  whole  Lords. 


1742.    June  22.  Crebitoes  of  Haedie^  Ccmjif <£r^.. 

A  BOND  assigned  to  the  bank,  and  their  treasiu'er,  for  their  behoof  for 
payment  of  a  debt,  and  to  account  for  the  superplus ;  arrestment  in  the 
treasurer's  hands  found  to  affect  any  debt  then  due  by  the  bonk  in  cons&^ 
quence  of  that  assignation,  and  found  not  to  fall  1^  the  death  of  the 
common  debtor,  whose  debt  was  arrested ;  but  his  relict  having  as  creditor 
confirmed  it  before  any  decreet  was  obtained,  she  was  preferred  as  having 
the  first  complete  diligence.  The  first  point  is  agreeable  to  the  decision^ 
lOth  January,  1 7S9,  Creditors  of  Lethem,  (No.  10,  supra ;)  and  the  last  to  the 
reasoning  in  a  decision  observed  by  Lord  Harcarse  in  June  1688..  (See: 
PiCT.  No.  36,  p.  2791.) 


1742.    Naoember  si.  Rae  against  Nielson*. 

Aeeestment  by  a  creditor  of  a  copartner  in  the  hands  of  the  otheK* 
copartners,  is  a  habile  diligcQce  to  affect  his  interest  in  the  cc^artnery,. 
though  several  of  the  Company's  effects  be  in  ships  at  sea,  or  in  foreign. 
]^rts  in  the  hands  of  the  Company's  factor.    (See  Dict.  No.  52,  p.  716.) 


1742.    December  9. 

Ceeditoes  of  Sir  AL£XA2a)EE  Weddeebuen  against  M^Kenzie., 

The  share  of  the  price  of  lands  sold  judicially  falling  to  an  adjudger 
ranked  on  the  estate,  not  affectable  by  arrestment,  was  agreed  among  the 
Lords ;  but  not  decided,  because  of  other  pointts  to  be  determined^  wMch 
they  remitted  back  to  the  Ordinaiy.    (See  PiCT.  Na  5Sy  ,p.  722.) 


Appekd.  II.]  ARRESTMENT.  [Elchies. 

1744.    Fdnniary  2&    Gabexel  Nafiee  against  Load  Elphingtok, 

LoEB  Elphingtok,  by  a  contract  with  the  Fire  Engine  Company,  being 
bound  for  a  certain  tack  duty  for  their  ^igine,  but  to  stop  upon  his  coalg 
stop[»ng,  or  Lord  Elphii^tone'&i  giving  them  due  notice ;  and  he  offering 
to  prove  such  notice  by  their  books  at  London*  for  which  end  he  got  a 
commission ;  but  Gabriel  Napier,  the  pursuer,  who  pursued  on  an  arrest- 
ment, as  creditor  to  the  Company,  was  found  obliged  to  procure  the  Com- 
piffiy>  book'45  exhibited  to  the  Commission's ;  and  it  was  thought  the  same 
rule  would  hold  if  a  defender,  sued  as  debt(»r  to  a  foreign  merchant,  offered 
to  prove  payment  by  his  books. 


1745.    February  12,        Thomas  Geant  against  William  Jones, 

An  arrestment  in  the  hands  of  many  tenants  in  the  Cannongate,  used 
tetwixt  twelve  at  night  of  Sunday  the  15th  May,  and  one  in  the  morning 
t>f  Monday  the  1 6th,  at  the  doors  of  their  dwelling-houses,  in  the  usual 
ibrm,  because  they  could  not  get  access,  sustained  to  affect  the  subsequent 
Martinmas  rent,  and  preferred  to  an  arrestment  at  five  in  the  morning  of  the 
said  16th  day ;  notwithstanding  a  small  mistake  in  the  witnesses  or  of  the 
derk,  might  have  brought  the  arrestments  to  be  both  on  Sunday  and  the 
term-day ;  and  though  many  of  us  doubted  much  if  an  arrestment  in  these 
silent  hours  of  the  night  was  lawfiil,    (See  Dict,  No,  77,  p.  S741.) 


■PWi— ^BMH^ 


1 745.     June  9. 

CEEDrroEs  of  Glendoning  against  Montgomeey  of  Magbichill. 

A  CEEDITOE  in  a  registrated  protested  bill,  (but  the  protest  irregular  and 
false  in  sundry  respects,  being  at  a  wrong  place,  and  bearing^a  procurator's 
compearing  and  witnesses,  though  thare  truly  was  neither,  yet  the  credits 
knowing  nothing  of  these  defects,)  having  bona  Jide  poinded  his  debtor's 
sheep,  who  was  bankrupt ;  the  other  creditors  arrested  in  his  hands ;  and  in 
a  forthcoming,  the  Lords  thought  that  he  would  not  have  been  bound  to 
restore  to  the  common  debtor  either  the  sheep  or  the  price,  till  he  got 
]>ayment  of  his  debt ;  and  therefcH^  found  him  not  bound  to  restore  to  these 
creators  arresting,  and  assoilzied.  (See  Dict.  No.  51,  p»  1449.  and  No*  S4> 
p.  2573.) 

62 


No.  22; 


Na2S: 


No.  24. 


No.  25. 


No.  26. 

Impetrating  an  ar« 


N«.27h 


No.  29; 


Append.  IL]  ARRESTMENT.  [ElchUejiw 


1 745w    Jvhf  9.       Blaie  offainst  Henry  Balfove  of  Dunbo^. 

The  oommon  debtor's  oath  was  found  competent  i^ainst  an  arrester  to 
prove  compensation  of  the  debt  arrested,  albeit  the  common  debtor  was  in- 
solvent, and  notwithstanding  the  decision  2Sd  November  1 725,  Sir  Wil- 
fiam  Nairn.     Vide  No.  6. 


1 746.    JTine  29.       M*Leod  of  Genzies  aguinst  M^Leod  of  CadboIT. 

M'Leod  of  Genzies  having  obtained  our  decreet  agauist  CadboU,  charged 
him  to  pay^  and  CadboU  solicitfed  some  of  the  charger's  creditors  to  arrest 
in  his  hands,  and  at  last  purchased  one  of  his  debts  to  found  a  compensa* 
tion ;  but  being  advised  that  the  compensation  would  not  be  sustained,  he 
caused  arrest  in  his  own  hands  in  name  of  his  cedent,  and  thereupon  ob- 
tained suspension ;  and  at  discussing,  CadboU  having,  denied  the  &ct,  a 
proof  was  aUowed,  and  it  having  been  sufficiently  proved,  we  found  Cad- 
boU liable  in  Genzies'  whole  expense,  wliich  we  taxed  to  L.60  sterling,  and 
fined  him  in  L.20,  payaUe  to  the  clerk  for.  the  u^e  of  the  poor.  (See  Dict* 
No.  8S1,  p.  12185.) 


I74f8.    N&omBer  9.     David.  Gibson  against  Sir  Richabi> Murray,. 

A  CURATOR  having  accepted  a  biU  for  an  account  due  by  his  pupU,. 
CampbeU  of  Kilbeny,  Murray,  the  creditor,  assigned  the  biU  to  Sir 
Richard  Murray;  but  before  the  assignation,  Gibson,  as  creditor  to  Murray, 
arrested  in  the  hands  of  KUberry,  whose  debt  it  originaUy  was ;.  and  in  a 
competition,.  Lord  Dun  had  preferred  Sir  Richard  the  assignee  r  but  on  a 
reclaiming  bUl,  we  unanimously  preferred  Gibscm  the  arrester,  because  KU« 
berry  remained  stiU  debtor,  notwithstanding  the  biU ;  and  though  the 
accoimt  was  prescribed  quoad  modvm pvobandiy  yet  KiUbeny  stiU  owed. the 
debt.   (Sep  Diqt.  No.  26,.  p.  27T7-> 


1^51.    January  II..  A.  ogaimtB; 

Arrestment  being  used,  and  thereafter  the  coimnon  debtor  ohaargecl 
and  denoynced^  whereby  the  debt  for  which  arrestment  was  used  b^^  to 


AprcKD.  IL]  ARRESTMENT.  [Elcbebsi; 

beiEff  annualrenty  which  it  did  not  before ;  it  was  found  that  these  annual*       No.  28« 
rents  were  not  secured  l^  the  arrestment,  and  that  the  arrestei:  could  bQ 
preferred  only  for  his  principal  sum*   Refbrmte  Justice  Clerk  for  advice. 


1752     December  12^       Faichney  against  John  Campbell 

Akrestment  in  the  hands  of  the  debtor's  trustees  on  his  estate^  whereon 
decreet  of  forthcoming  followed  both  against  him  and  them  for  a  debt  due 
by  him  by  a  promissory  note,  granted  by  him  to  the  common  debtor,,  both 
then  residing  in  London,  was  found  nuU,  in  competition  with  one  having 
right  to  the  note  by  a  blank  indorsation,  the  date  whereof  did  not  appear  ; 
and  the  indorsee  preferred. 


nss.    Jtdy  28.    ELIZABETH  BannermIan  against  John  Salmond.. 

Letters  of  loosing  arrestment  do  not  now  need  to  be  intimated  to  the 
arrester,  as  was  necessary  before  the  act  of  Parliament  1617,  although  the 
style  of  the  letters  still  continue  the  same — found  unanimously. 

See  Swrnfcon  against  Swihton;  8th  December  1738,  xx)ce  Aliment. 

See  Creditors  of  Cave  against  Murray,  21st  January  1786,.  voce  Heri- 
table and  MovEABLE.^ 

See  M*Gill  against  Creditors  of  Naughton,  14th  Tebruaiy  1787,  voce 
Competition. 

See  Neilson  against  Russel,  18th  February  1784,  voce  Bill  of  Ex- 
change. 

See  M'Leod  against  M'Donald^  20th  February  178S,  voce  Consignation., 

See  Notes.  . 


No.  29. 


No*.  80. 


jAfVS3m.U.y  [BtcBiBg. 


assignation: 


1 7^^.    November  7»       Gkaham  against  Reip. 

-AkfisiOKATiON  general^  a  decreet  upon  it  after  the  cedent's  death,  without 
con^^dmation,  is  void  and  null.  Vide  inter  eosdem^  voce  Grounds  and  Wab- 
]ti^:s^T6.    Vide  Substitute  and  Conditional  Institute^ 


^^7^^  *l,    July  I  a.    Elizabeth  Lauder  against  Earl  of  RoseberrVi 


.N  assignation  referring  to  a  particular  list,  in  which  was  an  article  thus ; 
dtem^  By  the  Earl  of  Roseheiry  by  bond,  bills,  and  othars,  about  L.600 ;' 
in  fact  the  bonds  and  bills  due  to  the  cedent  by  Roseberry,  together  with 
\  ^-^^creet  against  him,  amounted  very  nearly  to  that  sum ;  yet,  in  respect,  the 
^^"^^^ntory  did  not  specify  the  particular  bonds,  <|c.  due  by  Roseberry  to  the 
^^^fVanct,  the  Lords  found  the  assignation  general,  and  that  it  required 
**^^*^v:Crmation ;  and  therefore  refused  letters  of  homing  or  arrestment  on  it 
ist  Roseberry- 


*  ^  7-    July  15,    AiTCHisoN's  Assignees  against  James  Dbummond. 


No-i 


No,2i 


HOUGii  a  cedents  oath  is  competent  against  a  gratuitous  assignee,  yet       a^^*^^- 
Lords  thought  it  not  competent  against  an  onerous  purchaser  fixim  that 
]^^^i^nee,  albeit  the  said  assignee's  right  bore  love  and  favour.    But  the  point 
decided,  because  the  oath  was  allowed  upon  anotb^  ground,  that  the^ 
Oect  was  litigious  before  the  onerous  purchase. 


Append.  II.]  [Blghxes. 


BANKRUPT. 


17S3.    February  1. 
Sn££  and  Company,  and  Boyle  their  Factor,  against  Ce£1)IT0ES  of 

Anderson. 

The  act  1696  extended  against  personal  bonds  of  corroboration,  as  well 
Bs  dispositions  and  assignations. 


Vj84f.    Jtme  1 8.     Snee  and  Company  against  Cbeditobs  of  Anderson. 

General  dispositions  by  bankrupts  cannot  hinder  creditors  from  using 
diligence,  and  such  a  disposition  reduced  on  that  account,  and  that  trustees 
were  named  with  powers  that  might  be  prejudicial  to  creditors.  (See  Dict. 
Na240.  p.  1206. 


1735.    February  7. 

Creditors  of  Duff  of  Cubbin  against  Sir  John  Gordon  of  Embo. 

A  DisposmoN  injravdcm  creditorum  reduced,  and  infamy  and  the  othet 
sanctions  of  the  act  1621  applied,  against  Sir  John  Gordon  of  Embo,  as  par- 
taker with  Mr  Hay  of  Scourie,  the  fraudulent  bankrupt.  And  as  to  the  in- 
famy, affirmed  upon  appeal  unanimously,  25th  March  1 742.  (See  No.  23. 
infra.) 


1735.    July  22. 

Creditors  of  Joseph  Cave  against  Margaret  Henderson. 

A  bankrupt  having  granted  a  disposition  for  behoof  of  creditors,  and  he 
and  his  trustee  having  obtained  a  summary  sequestration  of  his  effects  from 
the  Sheriff  and  one  of  his  creditors  proceeding  to  poind ;  it  was  found  no 
spuilzie. 

H  2 


No.  1 


No.  2. 


No.  3. 


No.  4. 


\ 


No.  5. 


No  fl. 


No.,  7.. 


Nov8., 


At?«N»;WJ  BANKRUPT.  [BLCwas* 


1 735.    Kovemher  25.. 

Creditors  of  Merchistojt  against  Colonel  Charteris., 

An  heritable  bond  for  money  when  borrowed^  granted  Jong  before  the 
bankruptcy ;  yet  if  infeflment  is  not  taken  till  after,  or  within  60  days  of 
the  bankruptcy,  it  falls  under  the  act  1696,  Vide  Creditors  of  Pater-^ 
son,  January  lo,.  1 788,^  voce  Competition^    (See  Dict*.  No*.  262*  p.  1289.) 


1786.    February  5., 
Creditors  c£  Merchiston  and  Blair  offoikst  Earl  of  Aberbeen**. 

A  disposition  by  bankrupts  for  their  creditors'  behoof  to  trustees,  witlt 
power  to  assume  other  creditors  within  a  time  limited,  and  excluding  all' 
future  diligence ;  reduced  on  the  act  1696^  though  tbii  cseditor  had  not 
q^uarrelled  it  for  eight  years.,    (See  Dict.,  No*.  244.  p.  1208-); 


1:786.    July  9..  Young  against  Smith. 

Creditors  of  a  bankrupt  receiving  pajrment  in  consequence  of  a  di^po^ 
sition  reducible  on  the  act  1696,  may  be  made  to  repeats  In.  effect  found,, 
though  only  an  act.  brfore  answer  was  pronounced^. 


1787..   Fehruary  l.        Lord  Belhaven,  Supplicant, 

On  a  complaint  of  fraudulent  bankruptcy,,  a  sununary  warrant  granted' 
to  imprison  Joseph  Cave,  January  25,  1787 ;  and  the  General  of  the  Mint». 
(Lord  Belhaven)  having  afterwards  offered  to  repledge  him  to  be  judged  in 
his  Court  of  Wardenry  in  the  Mint,  and  offered  caiition  of  Culreoch;  the 
Lords  refused  the  petition  in  respect  of  the  act  1696^  for  they  thought  he 
could  not  even  judge  this  crime,  and  &r  less  repledge. 


MnXD.  |LJ  BANKBUPT  ^ELCBi£fi. 


1787.    February  16.       C&ebitoes  of  Joseph  CaVe- 

Joseph  Catr  broke  JanuatySl,  1795,  after  "purchasing  and  malting 
barky  from  sundry  persons ;  and  in  a  eompetition  for  that  barley,  and 
reduction  of  the  sale  ea?  capitejraudisy  it  was-  found,  Imo,  That  the  spedfi^ 
cation  by  malting  did  not  bar  the  reduction*  sdo.  Found  not  relevant  to 
reduce  the  bargain  of  sale,  which  was  in  October  1734,  that  by  his  books  it 
appears  that  he  was  then  insolvent ;  in  respect  that  he  continued  his  trade^ 
and  Tiis  insolvency  was  not  discovered  till  January  21,  1735. — ^But  upon, 
a  reclaiming  biH,  the  Lords  thought  that  it  was  only  the  delivery  that 
completed  th6  sale,  which  was  at  different  times,  and  found  the  sale  void 
as  to  any  barley  upon  or  after  January  1 8^  three  days  before  the  open 
bankruptcy.    (See  Dict-Ko.  41,  p,  4936^ 


iUk. 


1737.    February  24^       Loed  Kelkebban  against  Cowpeb. 

A  BANEBTJPT  may  be  so  in  terms  of  the  act  1695,  whatever  objections 
may  lye  against  the  execution  of  homing,    (See  Dict.  No.  171.  p- 1091.) 


B737.    June  29.       Yaxly  Davidson  agairtst  Anna  Bbown^, 

If  one,,  after  he  becomes  insolvent,  leaves  the  country,  and  is  under  dill* 
gence,  he  ia  notour  bankrupt  in  the  sense  of  the  act  1 696 ;  and  whatever 
be  the  pretence,  the  law  will  presume  that  he  fled  from  diligence,  even, 
tiiough  it  be  not  tlien  actually  raised..    (See  Dict.. No.  172.  p*,  1092.) 


^•^ 


L7»6..  Jmwiry  8:       CbbditobS  rfEYSMocrnar;.  -  -    '         • 

'  *  •  •  r 

1  .  .  ,. 

Dls»GSiTtoNs  by  bankrupts  to  thefr  creditol^  refducible  m  totb^  if  any- 
one be  omitted^  or  his  debt  short  stated*.    Vide  inter  eosdem  voce  P&oc£.6#4« 


No.  9. 


No-.  10., 


No.  11 


No.  12* 


No.  13. 


Na  14. 


Nal5. 


No.  le. 


ApfsnelILj  bankrupt.  [Slghis8. 

1 788.    January  10.       Creditoks  of  Paterson,  Competing, 

« 

Executing  a  caption,  and  taking  a  bond  of  presentation,  is  imprison- 
ment in  the  construction  of  the  act  1696?  Beferente  Newhall  without 
informations.  Vide  Mr  Paterson  of  Prestonhall's  ease,  voce  Competition: 
Vide  PiiisoN£B. 


1739.    Jantuzry  6,  18. 

CHALMEEs*ag'ai/wi  M^Alla,  and  Othee  Creditors  of  Stewart, 

A  DISPOSITION  of  household  furniture  before  bankruptcy,  but  retenta 
possessione  till  after  the  granter  was  bankrupt  in  terms  of  the  act  1696,  and 
then  completed  by  possession  before  it  was  attached  or  affected  by  any  other 
creditor,  was  however  reduced  at  the  instance  of  a  creditor  who  had  arrested 
two  days  after,  as  had  been  done  February  11,  1727,  Creditors  of  Whitehall 
against  ColvilL 


1 789.    February  1 .    Creditors  of  Mathieson  against  C arlile. 

Trustees  for  a  bankrupt's  creditors  having  sold  his  houses  by  roup,  and 
the  purchaser  haying  possessed  five  or  six  years,  and  paid  part  of  the  price ; 
the  sale  sustained,  notwithstanding  a  prior  inhibition  by  one  creditor, 
because  he  could  not  qualify  any  damages.    See  Inhibition. 


1740.    November!.        Kirkl  and  ^mWi  Miller. 

A  disposition  ofnnium  bonorum  being  granted  by  a  person  insolvent  to 
his  creditors,  whereof  the  father  was  the  principal,  containing  also  a  corro- 
boration of  their  debts,  upon  which  the  creditors  afterwards  poinded  die 
effects ;  the  Lords  agreed,  that  though  he  was  not  in  terms  of  the  act 
1696,  the  disposition  would  not  exclude  the  other  creditors  i&om  coming 
in  pari  passu  (for  they  had  used  no  diligence,)  were  it  not  for  the  poind- 
ing :  And  the  President  and  Amistdn  thought  the  bond  also  reducible, 
whereby  the  poinding  would  fall  in  consequence,  though  the  defender  had 
also  parata  execudo  on  the  original  debts  corroborated ;  but  all  the  rest 
^ere  of  a  different  opinion,  and  fpund  it  not  reducible. 


AfPEND-ir.]  BANKRUPT.  [ELCBJSfk 

1 748.    Fehruary  9. 

Cbedixoes  of  Agnes  Hamilton  of  Rachan  against  Henry. 

Though  a  person  be  bankrupt  in  terms  of  the  act  1 696,  tbat  is,  be  iu)t 
only  insolvent  but  in  prison  upon  a  caption,  yet  if  the  debt  in  the  caption 
be  afterwards  paid,  and  he  liberated ;  found,  that  he  does  not  remain  notour 
bankrupt  in  the  sease  of  that  act,  though  he  be  stUl  insolvent.  2c%,  Found 
That  one  who  is  notour  bankrupt  m  terms  of  the  act  1696,.  though  he 
iiannot  lawfully  prefer  one  of  his  own  creditors  to  another  by  making  pay- 
ment or  granting  seciuity,  yet  he  may  pay  get  seaire  another  person's^ 
creditors;    (See  DiCT..Nb:  173.  p,  1092.> 


No.  17. 


1 743.    June  1 7.        Robert  Forkest  agamst  Margaret  Laing. 

A  bankrupt  having  disponed  his  est&te  to  trust^s  for  his  creditors,  who 

sold  it,  a  creditor,  who  on  getting  his  dividend  from  tlie  piurchaser,  made 

« 

over  his  debts  with  absolute  warrandice  for  the  sum  received,  and  cMily 
from  fact  and  deed  jtMM^  t^/i^ra,  but  not  to  affect  the  debtor's  person  or 
ether  effects.  That  creditor  has  no  action  against  the  bankrupt  for  the 
residue  of  his  debt.. 


No:  I**- 


1746.    June  20.,  Marshall  agaimt  Yeaman  and  Spence.. 

No,  19^ 

The  statute  of  bankruptcy  having  gone  out  against  two  Scots  merchants,  Effect  of  the  Chaw^ 

Yeaman  and  Spence,  wherewith  they  complied  and  got  the  Chancellor's  ^^^ 
certificate  r  and  being  now  sued' upon  a  note  of  L.78  granted  before  the 
commisMon  of  bankruptcy  to  a  Scotsman^  THorbum,.  in  London;  and  now 
indorsed  to  Thomas  Marshall,  neither  of  whom  compeared  before  the  Com- 
missioners, nor  got  any  share  of  the  bankrupt's  effects ;  yet  tlie  defence  on 
their  statute  of  bankruptcy  *  was^  sustained,  and  the  defenders  assoikied^i. 
See  Foreign^.    (See  Dicx.  No.  95.  p.  4568).. 


1746.    June2cn,  .  .        ^  .  • 

Alexander  Christie,    a^ihst  John  Sfence^.  Trustee  for  Sahuke;. 

Straiton.. 

'    •  •       I^o.  90, 
Straiton  in  London  was  in  a  sort  of  company  ttade  with  Christie  in  Same  8iil>)^ct>^ 

jKIontrose, .  who  upon  commission  was  wont. to  send  him  linen  to  be  sold 

alIiandon.for  their  joint  account ;  and  Straiton  was  in  use  to  draw  biU&om 


Append.  O.]  BANKRUPT,  {Elchies. 

IS^Q,  20.        Christie,  and  thereby  Straiton  became  his  debtor  in  L.281.     In  May  1744, 

he  broke,  and  a  commissioi^  of  bankruptcy  went  xiut  against  bim, 
whereof  he  acquainted  Christie,  and  sent  iiim  his  account,  that  he  might 
draw  his  share  with  the  other  creditors ;  which  Christie  neglected ;.  but  in 
Jidy  1 744  took  a  decreet  in  absence  here  against  Straiton.  He  again  com- 
jpiied  with  the  statute,  and  got  the  Chancellor's  certificate,  and  began  again 
to  trade  with  people  in  this  country.  Thereafter  Christie  arrested  in  the - 
hands  of  Straiton's  debtors ;  to  prev^it  which*  Straiton  drew  bills  on  them 
to  John  Spence,  in  trust  for  his  own  use.  The  competition  came  before  me, 
and  i  this  day  r^orted  the  question,  whether  Christie  was  barred  by  the 
statute  of  bankruptcy  firom  att^hing  Straiton's  e£Eeets  acquired  since  the 
bankruptcy.  The  difference  betwixt  this  and  the  fimner  (No.  1 9.)  being, 
that  there  the  debt,  the  promissory  note,  was  contracted  without  doubt  in 
England^  -whereas  the  debts  in  this  case  were  contracted  in  the  above  man- 
ner. However,  the  Lords  in  this  case  also  found  that  Christie  was  barred. 
See  Foreign.    (See  Dict*  No.  96.  p.  4569.) 


17*7.    November  IS. 
'  Captain  Thomas  Ogilvie  against  Creditoes  of  John  Aberdeen. 

No.  2K  In  a  process  of  forthcoming  against  the  debtors  of  John  Aberdeen,  mer- 

twwn^aii  ajrester  chant  in  London,  who  broke  there,  compeared  the  assignees  of  the  oom- 
and  the  Msignees  mission  of  bankruptcy  in  England,  and  craved  to  be  preferred ;  in  respect 
bankruptcv  in  the  common  debtor  resided  in  England,  and  broke  there,  and  as  rru^nlia 
England.  sequufUur  perscynam^  the  preference  must  be  judge  dby  the  law  of  England, 

by  which  all  arrestments  were  voided  by  the  commission  of  bankruptcy  ; 
2<fo,  because  the  pursuer,  Captain  Ogilvie,  had  actually  entered  Jiis  daLn 
before  these  Commissioners.  But  we  thought  that  moveables  in  Scotland 
could  only  be  attached  by  diligences  issuing  out  of  the  Courts  in  Scotland* 
and  therefore  the.  preference  of  them  could  be  judged  only  according  to  the 
law  of  Scotland ;  and  we  had  no  regard  to  the  second,  in  respect  of  the 

« 

answer.  That  the  Commissioners  refused  to  admit  his  daim,  or  to  prove  liis 
debt,  because  he  had  arrested  in  Scotland.  Therefore  we  preferred  the  pur- 
suer's arrestment.    Me  refcrente  for  advice.    See  Fokeign, 


1 747-    December  5,  8.  Thomas  Morison  against  Steichen. 

No.  82. 
Effect  of  the  Chan-     Thomas  Goudon,  merchant  in  Aberdeen,  in  January  and  February 

1744»,  remitted  to  Morison,  merchant  in  London^  a  bill  and  a  parcel    of 


sailor's  certificate. 


Append.  II.]  BANKRUPT.  {Elchies. 

of  stockings,  to  be  applied  in  payment  of  a  bill  due  by  Gordon  to  one  in  No.  22i 
JLondon.  Morison  sold  the  stockings  and  discounted  the  biU,  but  did  not 
pay  Gordon's  bill,  and  Iwoke  in  March  IIM.  In  April  a  commission  of 
bankruptcy  went  out  against  him,  and  he  obtained  tlie  Chancellor's 
certificate  of  his  having  complied  with  the  statute.  Gordon  took  a  decreet 
against  him  in  this  Court ;  and  Morison  having  come  to  Scotland,  Gordon 
took  him  with  caption.  Morison  presented  a  bill  of  suspension  and  libera- 
tion, and  quoted  the  two  precedents  on  the  preceding  page,.  The  Court 
was  divided  in  (pinion,  but  upon  the  question  past  the  bill  upon,  caution 
judicio  sistiy  when  he  shall  be  called  for.  Refcrente  Strichen.  See 
Foreign. 


1748.    JvJy  19,  23^       M^KiNNiE  and  Others  agatrvsi  FonREBTrats. 


No.  ZS^ 


We  found  the  charge  of  fraudulent  bankruptcy  against  G^rge  Forrester,  Punishment  of 
and  that  Robert  his  brother  was  partaker  with  him  in  liis  fraud,  and  there-  ni^icy^ 
fore  declared  them  infamous  in  the  words  of  the  act  1621.    Ordered  thenr 
to  be  piUoried  at  Glasgow,  (where  the  fraud  was  committed;)  H)th  August 
next,  with  a  paper  on  their  breast?,  **  In&mous  fraudulent  bankrupt,**  and 
then  to  be  banished  to  the  plantations  in  America  for  sevai  years.    See- 
No.  3.  supra.^  (See  KUkerran's  report  of  tliis  case,  DiCT.  Apbend;  XL  voce: 
Bankrupt  and  xx>ce  Delinquency.) 


2749^*    NavemBer  7. 

Ceeditors  of  Castle-Stewart,  i.  e;   Dickson^  agazmt  MAuaARET 

Mltchell.- 

In  a Beduction  oathe  act  1696,(Of adiisposition  to  the  superior,  whereon* 
there  followed  resignation  ad  remanentiam,  but  no  sasine,  the  Lords  found 
that  the  disposition  was  to  be  accounted  as  of  the  date  of  that  resi^ation.. 


No.  24^ 


^750..    Jubf  IQ. 

CREDiTORaof  Johnston,  Competkiffr  viz.  Earl  HoTi^Tov^nagutnstNis^ 

BET  of  Dirktoa  and  Innes.. 

A  merchant  iHcarcerated  a  few  days  on.  a  caption  and  then  set  at  liberty; 
9nd  granting  a  bond  of^  corroboration  of  the  debt  whereon  infeftment  fol-* 
kwed,  and  continuing  many  months  to  keep  open,  shop  and  to  trade  as^ibiv* 

I 


Nbr.2£^ 


Append.  IL]  BA>rKRUPT.  [Elchies. 

,No.  25.        merly,  was  not  found  to  have  been  rendered  by  that  imprisonment  a  notour 

bankrupt  in  the  sense  of  the  act  1696,  so  as  to  annul  that  infeftment,  or 
other  infeftments  granted  within  60  days  before,  though  he  was  found  to 
have  been  then  insolvent,  and  to  have  continued  so.  (See  Dict.  No.  2SO. 
p.  1 1 90.) 


175L    January  26.        Forbes  against  Brebxeu  and  Others. 

No.  26. 
Payments  in        A  DEBTOR,  a  merchant,  after  he  was  distressed  by  diligence,  by  homing, 

diKT^le  upoiT*  *^^  caption,  paid  three  or  four  debts  before  he  was  in  prison,  but  one  of 
the  act  1621.  them,  the  very  morning  of  the  day  on  which  he  was  incarcerated.    The 

creditor  arrested  in  their  hands,  and  by  their  oaths  tlie  fact  came  out  as 
above,  and  the  creditor  insisted  on  the  second  branch  of  the  act  1621,  that 
these  wer6  voluntary  payments  after  his  diligence,  and  on  the  act  1 696. 
The  sheriff  assoilzied  the  defenders ;  and  it  was  brought  before  me  by  ad- 
vocation ;  and  I  affirmed  the  sheriff's  judgment ;  and  the  pursuer  having 
reclaimed,  the  Lords  refused  the  bill  without  answers ;  and  my  reason  was, 
that  though  the  act  1621  mentions  voluntary  payments  aft;er  diligence,  yet 
it  is  after  diligence  duly  to  affect  the  subject,  and  no  diligence  duly  affects 
money  in  the  debtor's  pocket ;  and  the  act  1696  is  only  against  assignations 
and  other  deeds  giving  partial  preference,  but  says  nothing  of  payment  of 
money ;  and  there  is  no  preced^it  in  all  our  books  of  repetition  of  money 
so  paid.    (See  Dict.  No.  131.  p.  1042.  and  No.  199.  p.  1128.) 


1 75 1 .    Jan  uary  29.  Johnston  against  Home  of  Manderston. 

No.  27 
Novum  debitum.       ^'^  ^^^7  *  '^'^'^*  Bumet,  a  brewer,  was  incarcerated  on  a  caption  for  debt, 

and  soon  paid  the  debt,  and  was  liberated.  In  July  1 74 7»  Thomson,  a  weaver, 
brother-in-law  to  Bumet,  got  credit  in  a  cash-account  with  the  Britisli 
Linen  Factory  for  L.  100;  and  Home  of  Manderston,  his  cautioner;  for 
whose  relief  Thomson  and  Bumet  gave  him  an  heritable  bond  on  some 
houses  of  Burnet's,  to  which  Bumet  had  only  a  personal  diiq>osition  from 
one  Moffat,  who  was  the  person  last  infeft. — October  6th,  Bumet  the 
brewer  was  incarcerated  by  Johnston  on  a  caption  for  payment  of  a  bill  of 
L.55  sterling,  dated  in  February,  and  payable  at  Lammas  1 747,  and  -was 
liberated  on  the  act  of  grace ;  and  Thomson  having  also  failed,  H<Hne  of 
Manderston  took  ihfeftment  oaMoffiifs  proeuratory,  and  paid  the  debt  to 


AnnsKD.  IL]  BANKRUPT-  lEhcuiEa. 


tbe  Factory.  Jc^nstcm  raised  reduction  of  the  dkpmtiofk  and  m£e&mexA  on  No.  27. 
the  act  1621,  as  without  any  valuable  consideration  given  to  Burnet ;  but 
the  Lords  made  no  difficulty  to  repel  that  reawu*  Qdly,  On  the  act  1696, 
first  on  Burnet's  incarceration  in  May  before  the  heretaUe  bond ;  secondly, 
because  of  the  second  incarceration  in  October  n4^Ty  for  that  the  disposition 
must  be  reckoned  of  the  date  of  the  infeftment  in  April  1 748  :  Biit  they 
made*  as  little  difficulty  of  repelling  the  firsts,  because  this  bond,  thougli 
granted  after  incarceration^  yet  was  not  in  security  of  a  former  debt,,  but  was 
a  novtim  deUlum ;  and  for  the  same  reason  they  repelled  tlie  second,  for 
they  thoi^t  that  debts  newly  contracted,,  were  not  at  all  within  4iie  sanc- 
tion of  that  law,  notwithstanding  the  former  contrary  decision  between  the 
Creditors  of  M erchiston  and  Colonel  Charteris^*  And  2rf/y,  As  Burnet's  own 
right  was  only  persomd^^  and  no  sasine  was  or  could  be  taken*  on  ft,  but  on 
Moffat's,  they  thought  it  was  not  in  the  case  of  the-  last  clause  of  the  act 
1 696.  The  P^*esident  indised  doubted  of  this  last,  but  he  was  dear  as  to-^ 
theformer^    Me  referente.    (See  Dict-.  No.  200.  p.   1130..  and  No-,.265.- 

p.  1242.)^ 


1752.    NaoenJber  16; 

Robert  Cuawfued  against  Stiulixg  and  Company;  and  Others- 
No.  28.* 
A  CHAPMAN  having  stopped  payment,  indebted  to  Stirling  and  Company,  Ineffectual  for » 

Stirling  bought  shop  goods  to  the  amount  of  the  debt,  or  a  trifle  more,,  and  ^^*rf*huXbtop 
discharged  the  debt,  and  got  a  discharge  of  the  goods  and  paid'  the  babnce  r  ^^^  buikruptcy, 
and  being  indebted  also  to  another  Company,,  one  of.  the  partners  bought  dcbt^wnwiu V 
in  his  own  name  shop  goods  to  the  amount  of  not  only  t£e  debt  due  to  ^.^^    T^  P"<^ 
the  Company,  but  another  debt  due  to  a  friend  of  tlie  buyers,,  who  dis-  ing  be.  arrestable^ 
diarged  both  debts,  and  got  a  discharge  rf  the  goods*.    Crawfurd,.  another- 
erediter,  raised  homing  and  caption,  and  brought  die  chapman  within  iker 
act  1 696,  anent  notour  bankrupts,  airested  in  the  hands  of  these  CompanieSr- 
and  puimied  forthcomings   A  proof  was  brought  of  notour  bankruptcy,, 
and  the  defences  were,.  Hiat  the  sales  were  lawful,  and  that  ii  was  lawful 
to  the  bankrupt  to  apply  the  price  in  payments  of  debts,  agreeable  to  the* 
decision  Forbes^  against  Brebner,  (No.  26,  supra.)    The  Court  unanimouid3r 
ttj^lled  the  defences,  and!  decerned  in.  the  forthcomihg. . 

^  SeeDicT.  voce  BankrupTj  No.  361,  p.  1235. « 
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BANKRUPT. 


[Elchces. 


See  Creditors  of  M<Kay  against  Baldwin,  22d  July  1785,  voce  Bill  of 
Exchange. 

See  Trustees  of  Colonel  Johnston  of  Gartney  against  Creditors,  19tti 
January  1 788,  voce  Recompence. 

See  Sir  William  Maxwell  against  Creditors  of  Sir  Gk)dfrey  M^Cfilloch, 
2d  January  1 789,  voce  Comfensation. 

See  Sir  Archibald  Grant  against  Creditors  of  Grant  of  TuUifour,  voce 
Feaud. 


See  Notes. 


AWKNO.  n.]  [fiLCOiSD. 


BASTARD. 


1 747*     June  20. 

Thomas  Reid,  against  Officers  of  State  and  IIeieess  of  Kixfawns. 

A  CREDiTOE  of  a  bastard  deceased  pursued  a  declarator  of  his  bastardy,       ^ 
that  he  himself  was  a  lawful  creditor,  and  the  estate  liable  to  his  debts,  and 
that  it  ought  to  be  adjudged  to  him,  there  being  no  donatar ;  and  called 
the  Officers  of  State.    Upon  a  proof,  we  found,  and  decerned,  and  declared 
accordingly. 

See  Notes, 


BATTERY. 


1742.    February  18.        Dick  against  Harry  Steill. 

Battery  pendente  processus  not  sustained  against  DidL  of  Grange,  be* 
esuse  of  his  own  weakness,  not  many  degrees  firom  an  idiots  in  summer 
1741,  and  afterwards. 

m 

See  Notes. 


No.l. 


ApP£KD.  II.]  "  pELCHlES. 


BENEFICIUM  COMPETENTIJE, 


1734.    December  6.        Andebson  against  Geddes. 

That  it  is  competent  to  parents  against  not  only  their  eliildren,  but  even 
their  onerous  assignees  to  their  provisions,  seemed  to  be  the  opinion  of  the 
Court;  but  because  of  the  novelty,  not  determined,  but  remitted  to  be 
heard. 


1 745.    February  2 1 .        Bontein  against  Mildo van. 

Found  competent  to  parents  against  thdr  children.     Vide  Harcarse's 
Decisions,  No.  928.  (Dict.  No.  2.  p.  1S89.) 


1749.     July  25,  Noo.  80. 

John  Hogg  against  Mrs  Hogg  and  Hee  Children. 

A  GRANDFATHER  fouud  to  have  beneficium  campetentias  against  his  son*s 
daughters,  who  were  creditors  to  the  son  by  their  mother's  contract  of  mar- 
riage, and  had  thereon  adjudged  from  the  son  theu*  father's  estate ;  but  to 
whom  the  grandfather  was  by  law  preferable  by  his  liferent  infeftment;  only 
we  had  preferred  them  to  him,  because  of  some  unfiur  practices  and  conceal- 
ments of  the  grandfather  in  his  son's  marriage  settlement ;  but  reserving  ta 
him  to  be  heard  on  his  beneficium  competentia^,  which  we  now  sustained* 
And  we  sustained  it  also  for  an  aliment  to  his  blind  daughter  after  his 
death. — ^Adhered,  so  as  not  to  hurt  the  liferent  of  the  widow,  though  they 
thought  it  would  affect  the  fee  of  the  grandchildrens  houses  in  town.*— 
Bevened  in  Parliament,  March  l,  1750.    (See  Dicx.  No.  4.  p.  1890.) 

See  Notes. 


No.  d. 


Nq.  2. 


No.  3. 


AjPEND.  n.]  ,  [ELGHISS. 


BILL  OF  EXCHANGE, 


173&    Svme  2&.  Baillib  against  Dawson;. 

A  MLL  indorsed  blank  lying  over,  anSl  then  delivered  by  thftt  blank  in-       'iNO'  *  • 
dorsee  to  another  who  filled  up  his  own  name,  compensation  against  him 


by  the  blank  indorsee's  debt,  L  e.  who  was  possessed  of  the  bill 
with  the  blank  indorsation,  though  his  name  did  not  at  all  appear  in  the 
HU,  not  any  indorsation  of  it.     Vide  Compensation. 


l7SS.    July^% 

Gordon  dgainst  Nathan  Duke  of  Leiths. 

Bills  even  after  the  term  of  payment,  moveable  qiLoad  relictum. 


i  7S4.    Jtiiy  5. 
Huntington',  Relict  of  George  Swan,  against  Provost  CamI^bell. 

Recourse  allowed  against  the  drawer,  though  not  duly  negotiated,  the 
drawer  and  person  drawn  on  being  still  alive,  and  the  bill  not  bearing 
value  received^  But  whether  bills  prescribe  in  20  years,  a  hearing  in  pre- 
sence appomted.— iVJ9.  This  had  been  before  detehnined,  June  21,  1728, 
Patrick  Strachan  against  Hedderwick,    (See  Dict.  No«  18^.  p.  1626.) 

X 


No,  4. 


473*,    Fehmary  18.        Ni«lsdn  against  Ru^seli^ 

Bill,  while  not  signed  by  the  drawer,  the  money  arrestable,  and  tlie        ^^*  * 
arrester  preferable  to  onerous  indorsees,  though  ignorant  of  the  drawer's  not 
having  signed  it  dehito  tempore;  and  the  time  of  signing  proveable ^?ro  ut 
dejure.     Vide  No.  28. 

%♦  The  Lords  waved  determining  on  this  nullity,  objected,  viz.  that  the 
draught  of  the  bill  was  not  signed  at  the  time  of  acceptance,  in  a  case 
June  28,  1787,  Tweedie  agauist  Cowici. 


No.  4. 


No.  5* 


No.  ij. 


,No..7.- 


Afimm.  II.J  BILL  OF  EXCHANGE.  [ELcttiEi. 


1 735..    February  5.  Dunn  against  Adam,, 

Bill  sustained  bearing  annualrent  three  months  bdR>re  its  date. 


17S5.    February  1.        INNES  ^^iWf  GoEDON. 

A  BILL  of  exchange  being  payable  at  a  certain  day,  a  ^ay  of  demand  of 
payment  for  seven  <feys  may  barr  recomne  if  the  acceptcnrs  hreak  medio  teni' 
pore ;  but  if  payable  at  so  many  days  sights  such  a  delay  of  presenting  wiU: 
not  bar  recourse  upon  the  drawer. 


1 785.    July  22. 

Van  Chabant  &e.and  Factoe,  Ceeditoes  (tf  Robeet  M*Kat,  against 

Baldwin. 

Ceeditoes  of  a  bankrupt,  arresters,  preferred  to  a  pretended  onerous 
indorsee,  on  pregnant  presumptions  that  the  indorsee  was  particepsjravdh 
with  the  bankrupt;  that  he  knew  of  the  bankruptcy^  and  purchased  the 
bills  to  disappoint  his  creditors. 


1785.,   Nmember  20^       Andieeson  against  Alexandee  Wood. 

Np.,8..  a  bill  of  exchange  payable  40  days  after  date  need  not  be  presented  for 

acceptance  till  that  day.  In  case  of  dishonour,  nmst  be  notified  to  the  person^ 
who  gave  the  letter  of  credit ;  but  the  creditor's  oath  that  he  gave  such  no- 
tification by  letter,  and  showing  a  note  in  his. copy-book  of  letters  to  that- 
effect,  though  without  a  fiill  copy  of  the  letter,  is  sufficient  proof  of  ther 
notification*. 


.178ff«    January  13^       T^atrick  C^AWFxmDrSupplicant.. 

^^*  ^^  Bill  going  through  the  hands  of  several  indossees,  was  at  last  protested 

against  the  acceptor,  drawer,  and  all  the  indorsers,  and  thereupon  was  paid 
by  one  supra  protest,  without  indorsing  the  bill  or  assigning  the  protest ; 
yet  the  Lords  ordered  the  bill  to  be  registo^  at  his  instance.  See  li<s 
JD^mi  No.  as.. 


A9i>»VD.  II.]  BILli  OF  BXCHAN6E.  [Elchiu. 

I7S6.    January  18.       Patikick  Grawfuedi,  Supplicant. 

Bill  not  accepted  indaned  dirough  several  hands*  and  at  last  indofted 
blank*  and  protested  by  the  possesses:*  and  thereujpon  paid  by  one  supra 
protest  for  honour  of  the  second  mdorser  by  a  receipt  subjoined  to  the  pro- 
test* without  making  over  the  bUl  and  protest ;  yea,  though  the  blank  in* 
dorsation,  which  was  the  possessor's  right  to  protest  it*  was  cancelled ;  yet 
the  Lords  ordered  the  bill  to  be  registered  at  the  second  indorser's^instance* 


17S6.    January  15.        Gillespie  against  Bare. 

Bill  drawn  upon  and  addressed  to  a  father  and  son*  the  father  as  prin- 
cipal* and  the  son  as  cautioner*  but  accepted  by  both  simply*  was  found 
null  ^pwad  the  cautioner.    See  No/2iS« 


1 736.    January  17.  A.  against  B. 

Bill  drawn  by  the  husband  upon  and  accepted  by  his  wife*  being  prob- 
tested  for  not  payment*  can  only  be  pursued  via  actionis ;  for  as  to  the  wife 
it  is  null*  and  there  can  be  no  summary  homing  against  the  husband^  be- 
cause it  is  accepted*    Lord  Dun*  Reporter. 


i  737.    Jcmuctry  7.  Weie  against  Parkhill^ 

A  DONATION  cannot  be  halnly  constituted  by  a  writing  in  the  form  ot  a 
InU.  Found  that  this  bill  was  without  an  onerous  cause ;  and  therefore 
sustained  the  defence,  and  assoilzied.    ^See  Dict.  No.  17,  p.  141S.) 


1787.    February  22.    Maek  ELebk  affcanst  Chalmees. 

The  last  draught  on  the  drawer's  debtor,  if  first  protested,  is  preferable 
'to  the  first  draught,  but  last  presented  and  protested. 

K2 


No.  10. 


Na  11. 


Nd.  12. 


No.  18. 


No.  14. 


Ko.  1.5i 


AresKix  11.}  BILL  OP  EXCHANGE;  [Elchew, 


1737.    February  241.  Adam  agahutDicK. 

Accepted  bill  jirotested  only  17  days  after  the  term  <^  payment  found 
not  sufficiently  negotiated,  Mid  tiio-rfore  no  recourse  against,  the  drawer 
and  indoFsers.. 


••^^— r-^- 


No.  16. 


1737.    June  28.       DuNwooDiE  against  Johnston. 

■  Bill  bearing  anniialrent  from  its  datfe  first  found  null,  but  afterwar<]s; 
sustained ;  also  sustained,  though  accepted  l^  a  notary  before  witneisses.. 
([See  DiCT,  No.  22.  p.  1419.) 


1 737,    November  1 1 .    Crawfurd  of  Auchnames  against  Maxwelc*^ 


No.  17. 


To  whom  ought  BiLL,  notification  of  its  being  dishonoured  to  the  drawer  or  indorserV 

notification  of  dis-  tnown  agent,  not  sufiicient  to  give  recourse  against  them.    The  Lords  de- 
honour  to  be  made?  ^^    -       -•  ./^.  ikjr/^i  J     '^ 

murred  much,  whether  notification  to  Mr  Gartshore,  (suppose  proven)  is^ 

good  to  give  recourse  against  Maxwell.  They  for  the  most  part  agreed,, 
that  in  the  common  case  notice  to  the  seller  of  a  bill,  or  to  a  drawer  or  in^ 
dorser's  ordinary  agent  or  factor,  iis  no  sufficient  notification  to  the  drawer  or 
indorser ;  but  the  specialty,  which  moved  several"  to  doubt  in  this  case  was, 
that  Gartshore  continued  agent  between  these  parties  till  the  notification ; 
that  he  took  a  promissory  note  for  the  greatest  part,  of  the  price,  and  had  it 
been  for  the  whole,  notice  to  him  would  have  been  sufficient  ad  effedvm 
to  oblige  him  to  restore  the  note.  But  we  agreed,  that  if  notice  to  Gartr 
shore  wa9  sufficient,  Ainslie's  oath  might  be  taken.  Amiston  further- 
thought  it  was  already  sufficiently  proven ;  and  the  interlocutor  being  be- 
fore answer,  thereby  the  first  point  is  entire ;  and  since  we  doubted  of  the 
first  point,  therefore  we  adhered.. 


ITclr^ 


1788.    Naoernber  18.        Mansi:ield  against  BucH^iCASr;. 

Compensation  not  competent  onthe original  creditor's  debt^  ogauist^ 
onerous  indorsee  of  a  bill,  though  no  diligence  followed  for  a  year  after  1 

teacm  cf  payment    Vide  ComI'ENsatiqn. 


J 


AnniD.  n.]  BILIi  OT  EXCHANGE.  ^Elchxmi. 

1788.    December  6^  Ki  against  ^,  ^    ^ 

Two  bills  accepted,  payable  to  a  defunct,  and  lying  by  him  at  hiis  death, 
aehfier  dgned  by  him  nor  holograph  of  him^  but  bearing  <<  pay  to  me  Jam^ 
M*Artney,  or  order,"  fomid  nuU  and  void  r  but  the  Lords  thought  they 
would  have  becR  good,^  if  written  by  himself.  Me  referente  without 
Informations.    (See  Dict..  No.  S6.  and  37.  p- 1436^ 


■^«  hi 


1739-    //une  (h       Ainslie  against  AKBinrHNOT  and  CoMPAinr. 

Thit  Lords  found,  tRat  Arbuthnot  and  Company  having  taken  bills  ill 
their  own  name  from  Joseph  Cave,  and  havihg  given  up  the  receipts  of 
victual  given  by  Joseph  Cave  to  the  tenants,  wiliiout  making  any  entry  in 
their  books,  or  taken  any  other  document  that  these  bills  were  for  the  be- 
hoclf  of  George  Ainslie,  and  without  giving  any  notice  to  him  that  they  had 
taken  these  bills  in  their  own  names  to  his  behoof;  that  therefore  the  bUls 
so  taken  were  upon  the  proper  risk  of  Arbuthnot  and  Company :  But  after- 
wards they  altered,  and  thought  the  bills  sufficiently  stated  in  their  books, 
and  found  they  were  upon  Ainslie*s  risk;— -but  this  last  reversed  inParliament^ 
(See  Dict.  No*.  19.  p.  4065.) 


I74*a     January  22»        Takras  against  Innes  of  Dunkinty. 

BrLi.  accepted,  bearing  value  in  cash,  immediately  delivered,  and  payable 
ut  three  days  sight,  presumed  accepted  at  the  date  of  the  bill,  and  found 
payable,  and  to  bear  annualrent  from  three  days  from  the  date,  though  no 
protest  taken  on  it,  nor  no  date  adjected  to  the  acceptance-  (See  Dict. 
No.  4.  p.  475.) 


1741.    February  11. 

M*Neil  of  Ugdale  against  Cat^i^bell  of  iGlenfaddelL 

* 

Bill  bearing  annualrent  17  days  before  itii  date,  (when  the  money  was 
ia^  was  therefore  found  ilull»  notwithstanding  five  decisions  quoted  against 
k,  whixeflf  the  two  preceding  dedaons  (So.  5.  and  No.  16.)  were  two. 
(3ee  Dict.  No.  24.  p.  1422.) 


No.  8* 


No.211 


Nai?2. 


•No.  28. 


No.  24. 


Na25. 


No.  26. 


Appenj).  XL]  JULL  OF  EXCHANGIL  [ElckUl 


1741.    February  25.    Paterson  <^«fM^  Finlavs. 

Upon  the  same  principles,  widi  tiie  deodon  M'NidL  (No.  22,)  a  bill  beor^ 
ing  annualr^it  from  the  date  and  penalty  oonfixm  to  lav,  wts  abo  found 
ruH,  though  that  of  the  pendty  was  thought  of  no  mommt.    (See  Dict. 

2^6.  25.  p.  1422.) 


1741.    Jidy  10. 

Andkew  Forbes,  against  Foknebeau  of  London,  Merchant. 

B1L1.S  sent  by  a  merchant  to  his  factor  w  correspondent,  indk>r8ed  value 
in  account,  though  he  may  discharge  them  or  indorse  them  for  value,  yet, 
after  his  death,  die  merchant,  for  whose  beho(^  they  were  sent,  is  prefisr* 
able  to  his  executors-creditors  confirming  these  bills.  Only  they  may  be 
retained  for  security  of  any  balance  that  may  be  due  to  the  &ctor,  or  any  en- 
gagements  he  may  have  come  under  for  the  merchant.  (See  Dict.  No.  95. 
p.  1472.) 


1742.    FeK  81. — June  18,    Caldek  against  Mary  Provan. 

> 

Bill  for  L.100  sterling,  given  by  a  man  when  he  was  intoxicated  witii 
drink,  to  a  young  woman,  as  a  penalty  in  case  he  did  not  many  her,  was 
not  sustained ;  but  afterwards  sustained  twice  by  the  President's  casting 
vote ;  the  last  time  was,  whai  there  were  four  absent  Affirmed  in  Par- 
liament   (See  Dict.  No.  60.  p.  951 1.) 


1 742.    Jmie  1 8.     John  Alexander  against  Scott. 

A  BILL  drawn  on  one  as  principal,  and  other  two  as  cautiohers  eon- 
junctly  and  severally,  being  paid  by  and  indorsed  to  the  cautioner  it- 
course  sustained  against  the  successors  of  the  prindpaL    See  No.  1 1« 
<See  Dict.  Na  65.  p.  14675.) 


Affkko.  II.}  BILL  OF  EXCHANGE.  |£lcbi£s. 

1742.    Jidy  t.       Lady  Foebester  against  Lord  Elphinston. 

Whether  bills  prescribe  in  less  than  40  years,  appointed  to  be  heard  in 
presence ;  upon  which  the  pursuer  refierred  resting  owing  to  the  defender';^ 
Mth.    (See  DiCT.  No.  23«  p.  1S215.) 

The  question  waved  in  a  subsequent  case,  November  2,  1 74  i,  Hamilton, 
against  Nisbet  of  Carfxn.    See  Prescuiption* 


1742.    November  12.        Dickson  against  Warrandeik 

Hume  and  Dickson  having  accepted  bUls  payable  to  Warrander,  and 
bearing  to  be  drawn  by  him,  but  tlie  draughts  not  signed  till  near  a  year 
afta*»  when  Home  was  bankrupt,  whose  debt  these  bills  were ;  these  bills, 
though  unperfect  till  signed  by  the  drawer,  yet  being  signed  before  they 
were  produced  m  judgment^  ware  sustained*     Vide  No..  3. 


1743.    February  15.      Strachan  and  Lindsay  against  Ross. 

Though  a  p^son  paying  bills  drawn  by  his  iriend,  accepted  by  another, 
^  regularly  no  recourse  on  the  drawer,  except  he  pays  supi^a  protest  for 
hcmour  of  the  drawer,  and  gives  notice;  yet,  upon  special  circumstances,, 
lecourse  was  allowed  withimt  such  protest*. 


1745.    June  10.  Kussell  o^^^  Shaw.. 

Bill  payable  after  twelve  months,  with  this  clause,  '^  with  the  &st  year's 
interest  twelve  one4ialf  raerks,"  sustained  by  the  President's  casting  vote> 
notwithstanding  our  former  decisions  to  the  contrary.  (See  DicT.  No. 
26.  p.  1428.) 

%*  The  like  again  found  28d  July  1743,  Murray  of  Cherry  trees  against 
Margaret  Lauder~N.  B.  The  President  thought  that  a  bill  bearing: 
spmualrent  after  the  term  of  payment  would  be  null.  See  Na  6^ 
No.  ,28.  and  No.  53.    (See  Dict.  No.  28.  p.  1424.) 


No,  ?ti 


>J0,  2«v 


No,  29'.- 


No,  so. 


L 


Append.  II.]  BILL  OF  EXCHANGE.  [Elcwei, 


iSo.  SI. 


Notifioation. 


1 743,    Jidy  6,  29.  Ramsay  against  William  HoGa. 

Bill  payable  in  Lcmdon  forty  days  after  date,  protested  bath  for  not  aoi 
ceptance  and  not  payment,  only  on  the  44th  day  and  no  sooner,  fiMnd  hot 
duly  negotiated,  nor  no  resource  against  the  indorsers ;  though  the  48d 
day,  which  was  the  last  day  of  grace,  was  not  a  post  day  for  Scotland,  be* 
cause  there  are  no  days  of  grace  iot  accepting  bills ;  and  found  the  drawer 
not  bound  to  prove  damage,  but  that  the  creditor  must  prove  no  damage. 
Vide  No.  82.  irifra.     Vide  Cruickshank's  Case,  No.  49*  injfra.    (See  Dict* 

No.  140.  p.  1564.) 


1743.    November  18»       Ouchterlony  againgt  Huntee  of  Polmood> 

No.  82.  .  A.    t 

Recourse.—.  On  the  case  bet\ivixt  George  Ouchterlony  and  Hunter  of  Polmood,  where 

a  great  sum  was  claimed  as  due  to  Ouchterlony,  for  bills  paid  by  him  supra 
protest,  drawn  by  Hunter  on  Mr.  Charles  Murray  of  Stanhope, .  being  the 
issue  of  a  long  course  of  drawing  and  redrawing,  wherein  Hunter's  con- 
cern was,  that  he  accepted  St^ijihope^s  draughts  from  London,  which  wer6 
always  paid  by  Mr  Murdoch  at  Glasgow,  on  a  letter  from  Ouchterlony, 
and  who  took  his  bills  on  Charles  Murray  for  the  money ;  we  first  found, 
that  Hunter  was  only  interposed  dicis  causa  and  as  a  name,  and  that  he 
was  not  bound  to  Ouchterlony ;  but,  8th  November,  1 743,  we  altered, 
and  found  him  bound.  2dly,  We  iHianimou^ly  repelled  the  objection  of 
usury.  Sdly^  As  to  the  point  of  giving  notice,  the  majority  thought  there 
was  no  difference  betwixt  a  bill  simply  protested  for  not  acceptance  or  not 
payment,  and  a  bill  paid  supra  protest,  and  thought  that  the  drawer  was 
not  bound  to  prove  damage,  but  that  the  Creditors  must  prove  no  damage: 
and  therefore  we  sustained  that  objection  as  to  the  whole  bOls,  except 
those  bills  (I  think  about  L500.  or  L«6Q0)  paid  18th  and  23d  May  1736.  We 
repelled  the  defence  on  Ouchterlony's  taking  further  security  from  Charles 
Murray,  which  gave  a  forbearance  of  payment  for  some  months,  but  stiU 
reserved  his  biUs ;  but  where  there  was  writing  on  the  back  of  the  bills 
canceUed  and  not  legible,  we  found  no  recourse  on  them,  and  when  Mr 
Murray's  money  was  in  Ouchterlony's  hands  at  the  payment  of  any  of  these 
bills,  sustained  that  defence  also.  Upcm  appeal,  the  House  of  Peers  in 
April  1745  found  Hunter  not  bound.    (See  Dict.  No.  141.  p.  1567^ 


•      •• 


•  • 


••     • 


Afpehd.  n.]  BILL  OF  EXCHANCiE.  [ELcnifes: 


1748.    December  le.       Straiton  against  Scott  of  Millbie. 

Bill  after  acceptance  went  through  several  indorsees,  and  was  at  last  paid 
svpra  protest  for  the  honour  of  the  fu*st  indorsee,  who  r^pdd  it,  and 
scored  all  the  indorsations.  Summary  diligence  was  granted  at  his  instance. 
See  No.  9  and  No.  10* 


1744.    June  IS.  Stewart  against  Ewing. 

Bill  on  a  pa-son  who  had  none  of  the  drawer^s  money  in  his  hands, 
but  had  fish  which  he  sent  abroad  on  the  drawer's  account,  and  therefore 
refiising  acceptance,  the  bill  was  protested.  Afterwards  a  creditor  of  the 
drawer's  arrested  in  the  hands  of  the  person  on  whom  the  bill  was  drawn, 
and  he  afterwards  getting  the  price  of  the  fish  returned  to  him,  a  competi- 
tion arose  betwixt  the  creditor  in  the  bill,  who  insisted  that  the  bill  was  a 
virtual  assignation  to  the  price  of  the  fish,  and  the  posterior  arrester.  The 
Lords  jaeferred  the  arrester,  because  the  person  drawn  on  was  not  bound  to 
accept  the  bill  when  it  was  protested,  not  having  then  got  the  price  of  the 
fiA.    F&fe  Claud  Johnston,  No.  37,  ir^a.    (See  Dict.  No.  82.  p.  149S.) 


No.  88. 


1 744.    January  5, 

Deummond  of  Deanston  against  Graham  of  Mildowie.  No.  84. 

Bill  bearing  annualrent  and  penalty  not  sustained  after  the  acceptor's 
death,  though  strongly  astructed  by  parole  eyidence. 


r 

1 744-    Fabruary  22.        RoBEETSON  and  Halibueton,  Supplicants. 

An  indorsed  bill  being  accepted  supra  protest  for  honoiu:  of  the  original       No.  S5. 
creditor,  and  thereafter  indorsed  through  several  hands  and  paid  by  the  per- 
son who  accepted,  diligence  allowed  summarily  at  his  and  the  original  cre- 
ditor's instance  against  the  drawer,  but  not  against  any  of  th^  indorsees^ 

The  same,  5th  January  1 745,  William  Haeeies,  Supplicant 


No.  86. 


.    \C.^b\91n 


Vo.'S9. 


No.  89. 


A^JEM}^.  II.]  BIU4  OF  SXCHAN6B.  [ElchisA 


1747.    JuneQS. — July  21,     Claud  Johnston  ^^vun^t  William  Hogo. 

WiixiAM  M*Lean  in  Inverness  drew  bill  on  John  M'Lean  in  London, 
L.  1 50,  to  the  order  of  William  Hogg  in  Edinburgh,,  who  sold  and  indcwed 
it  blank  to  Claud  Johnston,  who  in  due  time  noted  the  bill ;  but  instead  of 
giving  acUice,  took  a  new  bill  from  John  McLean  on  WUliam  Hog^  the 
indorser ;  and  John  wrote  him  that  it  was  for  a  bill  in  Claud  Johnston's 
hands,  withput  saying  what  bill ;  and  William  Hogg  refused  to  aocept,  till 
he  sliould  know  for  what  bill  it  was  drawn,  though  Fairholras  *  suspected  it 
might  be  for  the  bill  they  had  purchased,  and  some  weeks  intervened 
before  certain  advice  came  that  it  was  for  that  biQ..  Claud  Johnston  pxur- 
sued  Hogg  for  recourse  ;  but  we  thought  he  could  not  up<»i  that  suspkdon 
have  recurred  on  William  M*Lean  the  drawer,  or  have  arrested  his  effects : 
s^nd  therefore  sujstained  the  defence,  that  there  was  not  sufficient  uotiJOQ-of 
the  dishonoiu'  of  this  bi'll^  Vide  Stewart  against  Ewing,  No.  36 f,  supra,, 
(See  DiCT.  No,  143,  p.  1570.) 


1 747,    December  9. 

Sir  John  Gorpon  of  Embo  a^aimt  Lady  KiNMixiTr. 

A  BILL  bearing  annualrent  from  the  date  found  void  and  null>  contrary 
to  two  decisitMis  m  the  1 737  and  1 738,  and  other  other  two  decisions  in 
June  and  July  1743,  but  agreeable  to  two  decisions  in  February  1741^ 
which  is  a  great  reproach  to  the  Court  that  wei  vary  so  often.  See  No.,  Q(K 
(See  DiCT.  No.  27-.  p.  10193.) 


1748.    June  21^  TuDHOPE  offaiast  Turnbull.. 

A  BILL  of  L.29  sterling  being  ih(S3rsed  by  Taylor  to  Tudhope,  which  te 
acknowledged  to  be  ii)-  security  of  L  J  7  sterling,.  TumbuU  thet  debtor  in 
the  bill  produced  a  bill  by  Taylor  foi;  the  like  sum^  and  alleged  that  die 
bill  cliarged  on  had  been  originally  blasik  in  thedxawer  and  creditor's  name ; 
viz.  Taylor'is  aunt,  from  whom  the  money  >ras.  borrowed  for  Taylor's  use, 
and  after  her  death  filled  up  by  Taylor^  whiqh  he  offered  to  pcove  by 
Taylor's  oath ;  which  we  found  not  competent,,  notwithstanding  the  hill  was 
payable  t^^elve  months,  after  date,  and  though  the  sam^  peraoa  wa&  dirawe^ 
and  creditor,  and  though  it  was.  indorsed  not  for  ready  mo^ey^  but  in  sccu* 
rity  of  an  old  debt  for  a  less  sum.    (See  Dicx^  No..a9«  p.  1437*) 

*  Fairholms  bad  purchased  the  bill  irom  Ho^  aa  factors  for  Johnsto&w 


i 


AmsND.  II.]  BILL  OF  EXCHANGE.  [Elchies. 

1 748.    November  24i.    Kinloch  of  Gourdie  against  Heibs  of  Merges. 

Bill  payaUe  at  s^ht  without  any  new  date,  and  therefore  presumed 
accepted  of  the  date  of  the  bill,  found  to  bear  annualrent  from  the  date  of 
the  bill.    (6eo  Dict.  No.  5.  p.  477-) 


1 

1748.    Ncfoeniber  35.         Hendeeson  against  Elias  Cathcart* 

Bill  payable  to  a  tkird  party  accepted  Uank  in  the  drawer's  name,  and 
the  draught  not  signed  till  after  the  death  of  both  the  acceptor  and  the 
creditor,  but  signed  before  it  was  produced  in  judgment,,  was  sustained,  an^ 
tiie  olgection'  that  it  was  accepted  blank  in  the  drawer*s  name  repelled,*— 
renUente  President    (See  Dict,  No.  41.  p.  1439.) 


1749.    January  16,  29.        FoEBEs  against  William  Young. 

A  BILI^  from  Philadelphia  on  the  Treasurer  of  the  Society  for  propagating 
Christian  Knowledge,  indorsed  to  a  merchant  at  Aberdeen,  did  not  arrive 
there  till  about  14  days  after  the  day  of  payment ;  and  he  sold  it  to  another ; 
and  though  it  was  not  protested  for  not  acceptance  and  for  not  payment  for 
several  months  thereafter,  yet  recourse  was  sustained  against  the  last  in- 
dorser,  after  taking  the  opinion  of  merchants  both  here  and  at  London, 
though  against  the  opinion  of  the  writers  on  the  merchant  law.  (Sec  Dict. 
No.  191.  p.  1685.) 


.■  •  ■h     i»i      -I,  ii  A        «i 


1749.    February  1.  Thomson  agatrlst  Colvill. 

Bill  payable  in  six  months  being  accepted  6th  July  1742,  but  no  protest 
or  diligence  on  it,  and  20th  August  1 747  indorsed  in  seeurity  of  another 
bill  for  money  then  borrowed,  under  backbond  declaring  that  it  was  in 
security  and  the  indorsee  not  obliged  to  do  diligence ;  and  in  1 746  the 
^  original  creditor  idling ;  the  indorsee  sued  upon  the  bill,  and  the  acceptor 
pleaded  compaisation  and  retention  foi^  ielief  of  debts  in  which  he  was  bound 
for  the  original  creditor.  We  sustained  the  defence,  notwithstanding  the 
privilege  of  an  onerous  indorsee.    (See  Dict.  No.  190.  p.  16S2.) 

l2 


No.  40. 


No.  41. 


No.  49i 


No.  4S. 


Append.  II.]  'BILL  OF  EXCHANOB.  [EtcHlBfe 


No^  44. 


No.  45.. 


1 749U    June  29.  JAMiBsaK  (fgaimt  Qille^i/s,. 

Bill  drawn  by  one  drover  on  another,  payaUe  at  London  18th  May 
1 745,  value  received^  and  indorsed  Uirough  several  hands»  was  protested 
f(H*  not  acceptance  and  not  payment  only  21st  May,  and  thereon  recourse 
pursued ;  and  Lord  Kilkerran  sustamed  the  defence^  not  didy  negotiafed«  be- 
cause there  are  no  days  of  grace  for  acceptance  ^  but  on  a  reclaiming  bill  we 
referred  the  case  to  some  merdiants  both  here  and  at  London  fw  their  opi- 
nion, and  on  tlieir  report  we  finind  there  lay  recourse^    (SeeDtiCT.  No^-SS. 

p.  1494.) 


1749.    Deeember  13.        Hogg  agaimt  Mxtsl^jly  and  Yates^ 

Mr  William  Hogg  paid  some  bills  drawn  by  merchants  in  London^ 
some  upon  one  Yates,  others,  on  Andrew  Murray,  which  they  accepted  in 
the  belief  that  he  was  to  pay  them.  It  was  found  that  in  the  circumstances 
of  this  case  Mr  Hogg  had  no  action  against  the  defenders,  the  acceptors  o( 
these  IhUs^ 


1750.    January  11?..  Alison  againM  Agotes  Seton;, 

No  46". 
Ihdorsation^ofa  A  FISH  debenture  being  by  Provost  Williiamson  indorsed  blaok  in  the 

debenture  has  not    172S,  and  ffiveu  to  Hairy  Crawfurd^  when  payment  of  these  debentures  wa» 

the  pnvilcge  of  ih-     ',.X^,  ^         /»t-.i  -t.  /*ii-  «  . 

Aiwatioos  of  bills.  Stopped  in  Exchequer,  Crawnird  m  the  1787>.  without  nlliiig^  up  his  own 

name^  gave  it  to  Blair  in  security  of  a  debt*^  who  recovered  payment^  but  with 
deduction  of  a  salt-bond  due  l^  Williamson  to.  the  Crown ;  and  Blair,  at 
least  hb  trustee  Alexander  Alison,,  sued  WiBiamson'srefresentatives  in 
recourse  fc^  the  money  of  the  salt-bond  deducted ;  and  they  pleaded  compeiL- 
sation  on  a  debt  due  by  Crawfiu^d,  fiM)m  whom  Blair  owned  he  got  the 
debentm-e^  though  his  name  did  not  appear  upon  it..  Answered,  not  rele* 
vant  against  an  onerous  indorsee*^^  Lord  Rilkenran  sustained  tl^e  compen- 
sation, and  we  adhered ;  for  we  thought  that  though  indorsation  was  a  method 
of  transmitting  debentures  allowed  by  law,  yet  these  indorsations  had  not 
the  privileges  of  indorsation  of  bills  of  exchange ;  and  indorsations  of  them 
were  to  be  considered  as  common  transmissions 'of  the  subject,  and  there- 


ArWND.  IIJ  BILL  OP  EXCHANGE.  [Elchies. 

ftire  if  payment  had  never  been  recdvered,  yet  there  would  have  been  no       No.  i>6\ 
recourse,    sdot  In  this  dieumfttaiitifite  caae  %«  doubted  if  the  indorsation 
was  presumed  ona:ous# 


mt^tt^t-m^-K^* 


.1750.    Jtikf  4.  A.  against  B. 

An  accepted  bill  payable  to  the  drawer  who  was  named  m  the  body  of 
it  but  not  signed  by  hijon,  being  protested  and  registrated,  the  Lords  refused 
to  give  summary  homing  on  it  r  because  if  it  was  not  written  by  the  drawer 
it  was  nuU^  and  that  could  not  appear  to  us  ;-*-^xi  iVIurkle'^s;  report  from  the 
bills. 


No.  47. 


1750.  December  ir.    Lockhaet  of  Birkhill  og^airw^  Elizabeth  MEunrE- 

No.4Si 
A  wtL  bearmg  annualrent  from  the  date  till  repayment  was  found  null, 

and  a  redaiming  petition  against  Lord  Minto's  interlocutor  refused  without 

answers.    (See  DicT-  No.  30.  p.  1427*) 


1751 ..   Jammry  29;      Chakles  Cruickshakk  against  Mitcheli^ 

A  BILL  payable  in  London  being  duly  accepted,  but  not  pdd,  and  being  Days  of  gtme^ 
protested  for  not  payment  only  on  the  4th  day  after  the  term  of  payment, 
bein^  the  first  day  after  the  days  of  grace ;  the  question  was^  whether  it 
was  duly  negotiated ;  and  as  that  depended  on  tile  custom  of  London,  the 
Court  gave  a  letter  recommendatory  to  SSr  John  Bernard  and  Benjamin 
Longwaitt,  Governors  of  the  Royal  Bank,  to  certifj^  the  practice  of  London,, 
whereof  see  a  copy  in  my  MS.*     They  declining  giving  any  opinion,  and,. 
17th  June  1747,  we  resumed  the  consideration  of  it,,  and  found  it  not  duly 
negotiated.  But  upon  a  reclaiming  bill  we  allowed  a  proofV)f  the  custom  or 
London  in  the  case  of  Scots  bills  \.  and  on  report  of  that  commission,.  7th  July^ 
the  Lords  adhered, — renitente  President,  as  1  was  told,  for  I  was  in  the  Outer 
Mouse ;  but  on  a  new  reclaiming  bill  we  altered,  and  by  a  great  majority 
found  recourse  not  barred,  7tli  November  17^0 ;  and  on  a  reclaiming  bJJI: 

•  Sec  Notes.  . 


Amend.  II. J  BtLL  OF  EXCHANGE:  [Elchies, 

No.  4*9.        for  Mitchell,  and  answers  for  Cruickshank,  the  Lords  altered  and  adhered  to 

m 

the  first  interlocutor.    This  bill  and  answers  are  worth  readiiig.*    Vide 
JRamsay  against  Hogg,  No.  31.  svpra.    (See  Dict*  No.  145.  p.  1576.) 


1 75 1 .    February  1 9.  Kerr  against  Hugh  Clerk* 

No.  SO.  • 

Bills  consiituting  a       A  SUBMISSION  being  entered  into  not  in  the  ordmary  form,  but  by  both 

taincd!^"^"  *^"^'  Parties  mutually  accepting  bills  to  each  other  for  a  certain  sum,  and  the  cre- 
ditor in  each  bill  indorsing  it  blank,  and  so  consigning  both  in  the  arbiter's 
hands,  they  gave  their  decreet-arbitral  by  delivering  to  one  of  the  parties  both 
Hlls ;  viz.  his  own  acceptance  discharged,  and  the  other  party's  with  a  par- 
tial receipt  filled  up  in  tiie  blank,  which  restricted  the  bill  to  the  sum 
they  thought  due ;  and  this  bill  being  charged  for  and  suspended,  for  that 
this  was  debording  quite  fix>m  t)ie.  nature  of  bills  as  vehicles  of  c(»nmerce, 
and  a  dangerous  precedent ;  yet  the  Court  repelled  the  objection  and  sus- 
tained the  bill. 


No,  5Iw 


No.  52. 


1751.    July  24,  SO.        MoNCRiEF  against  Moxcrief. 

A  BILL  payable  at  a  term  with  interest  was  found  null  by  Lord  KJl^ 
kerran.  We  adhered,  and  refiised  two  reclaiming  bills,  agreeaUe  to  sundry 
precedents  marked  by  me  on  the  papers.  The  bill  was  for  L*40,  and  was 
written  by  the  acceptor.  - 


1751.    Pecember  18. 

MoNCBiEFF  of  Tippermalloch  against  Sir  William  Moncrieff  of  that  Ilk. 

Bill  accepted  in  1719  payable  on  demand,  being  put  in  suit  only  in 
1746  after  the  death  of  the  acceptor,  the  Lords  found  that  no  action 
did  lye  for  the  money,  notwithstanding  a  missive  letter  fi'om  the  acceptor 
in  1720,  excusing  the  not  payment  of  the  money,  and  promising  an- 
nualrent,  and  some  other  circumstances  to  excuse  the  long  taciturnity : 
And  on  another  bill  by  the  same  acceptor  Sir  Thomas  Moncrieff,  to  the  same 
creditor  Sir  Hugh  Moncrieff  of  Tippermalloch  in  1786  for  1000  merks, 
payable  on  demand ;  the  Lords  found  annualrent  due  only  fix>m  the  citation 
in  this  process.    (See  Dict.  No.  7.  p.  478  and  No.  81.  p.  1428..) 

*  Lord  Elcfaies's  Session  papers  were  deposited  in  the  Advocates'  Library  along  with  his  MS& 


Append,  n.]  BIIX  0¥  EXCHANGE.  [Elchie*. 


175S.    Jamsaty  24*     Robeet  Dalrymple  offoinst  Bailije  Lyon. 
Bill  bearing  annualrent  from  the  date  found  mill.   See  No.  38. 


No.  58. 


1153.    November  27.        Jabies  Campbell  against  David,  Gibson. 

•     No.  J4r» 
A  BILL  accepted  by  one  as  principal  and  another  as  cautioner  being  sns-  A  cautronary  obli- 

pended  by  tlie  cautioner,  for  that  a  cautionary  obligation  could  not  be  f  *a  bm  su^^"!^ 

created  in  the  form  of  a  bill ;  the  suspender  on  oath  acknowledged  that  he  by  the  Court. 

wrote  the  bill ;  that  he  agreed  to  become  cautioner,  and  therefiwre  wrote 

it  in  that  form ;  that  the  charger  objected  to  the  word  cautioner,  and  that 

he  the  suspender  answered,  that  he  would  be  bound  in  no  other  way.   First 

Lord  Kilkerraii,  and  then  the  whole  Court  repelled  the  reason  of  suspension, 

and  Drummore^  (who  was  in  the  chair)  doubted  if  being  bound  as  a  cautioner 

was  a  nullity. 


1 754.    Febniary  20.    Andrew  Lookup  aguinst  Ceeditobs  of  CROMBiKr 

A  BILL  in  the  1 722  for  L.6  sterling,  and  one  in  the  1 724  for  about  three 
guineM,  being  daimedin  the  1162  or  1753  ;  in  a  competition  of  creditors, 
heard  Strichen  found  them  presumed  paid ;  but  on  a  reclaiming  bill  we 
varied  the  interlocutor,  and  found  that  no  action  lyes  on  them,  as  we  found 
in  the  1 746,  in  the  case  Moncrieff  of  Tippermalloch  against  Sir  Thomat 
Moncrieff,  No.  52,  supra.,    (See  DiCT.  No*  193.  p.  1635.) 

See  Leith  against  Elphinston,  January  16,  1734,  voce  Writ* 

See  Gillon  against  Fairfoul,  July  3,  1 735,  and  Neilson  against  Bracer 
January  25^  1 740,  voce  Pactum  Illicitum. 

See  Lath  against  Gordon,  July  24,  1 740,  voce  Compensation  and  vqcb 
Witness. 

See  Notes. 


No.  55. 


Append.  II.]  [ELcnreg. 


BLANK  WRIT. 


l?4^«    December  2U       CAVBHsis  against  Cairss. 

A  boNB  seduding  executors^  but  containing  a  substitution,  and  the  sub- 
stitute's name  appearing  to  have  been  originally  blank,  and  afterwards  filled 
up  with  a  different  hand  in  the  creditor's  second  son's  name,  who  died  be- 
fence  Ids  father ;  found  that  the  substitution  must  be  held  as  still  blank, 
though  the  bond  was  b^re  the  act  169&  agsdnst  blank  writs.  (See  Dict. 
No-  17- p-  1678.) 


1749*    February  10. 

Mr  William  Donaldson  of  Murrach  against  James  Donaldson. 

A  DISPOSITION  of  lands,  about  500  merks  rent,  by  a  father  to  his  second  Disposition  toU- 
son  in  1 716  was  found  null,  for  that  it  appeared  to  have  been  written  blank  f^^^  '^^  ^^^*^ 
in  the  disponee's  name,  which  was  filled  up  by  a  different  hand,  and  in  two 
places  the  name  still  remained  blank ;  which  we  found  presumed  that  it  was 
subscribed  blank,  unless  the  def^ider  would  prove  that  it  was  filled  up  be- 
fore subscribing,  or  before  the  same  witnesses  that  witnessed  the  deed ;  and 
that  in  a  process  at  the  instance  of  the  eldeat  son  against  the  infant  heir  of 
the  second  son ;  notwithstanding  that  to  occular  inspection  the  disponee's 
name  was  filled  up  with  the  disponer's  own  hand ;  that  the  disponee,  when 
in  the  Indies,  was  infeft  upon  it  in  December  1 72 1  by  the  father ;  that  the 
father  homologated  it  by  several  deeds,  particularly  a  bond  of  provision  in 

M 


App;eni>- II]  BLANK  WRIT.  [Ejlchies, 

N04  JL        January  1721  reciting  it,  and  pursuant  to  a  faculty  reserved  in  it,  burdening 

the  disponee  in  a  certain  event  with  12,000  merks  to  a  third  son ;  and 
though  the  second  son  possessed  on  it  by  his  factor  fix>m  the  1723  that  his 
father  died  till  his  own  death  in  the  1 738 ;  and  we  also  repelled  the  de« 
fence,  that  minor  non  tenetur  phmtare^  because  the  disposition  being  null, 
this  was  not  hereditas  patema.  (See  Lord  Kilkerran's  report  of  this  case, 
DicT.  No.  21.  p.  9080,  and  Append.  II.  Kt) 

See  Earl  of  Caithness  against  Sinclair,  June  13»  1746s.  and  Ruddiman 
•gainst  Trades  Maiden  Hospital,  rxxr^  Pbesceiption^ 

See  NoTESa. 


inxiSD.II.]  [Elckies. 


BONA   ET  MALA   FIDES^-^BONA  FIDE  PAYMENTi 


1733*    November  la        Loeimee  against  Adam. 

O^fE  possessing  lands  on  a  disposition  from  his  mother  without  infeft- 
m^it,  found  bonajide  possessor  as  to  all  rents  actually  uplifted  before  cita- 
tion ;  though  the  pursuer's  right  was  unquestionably  preferable,  and  cm 
reooid  ;~-bizt  not  as  to  r^ats  then  in  the  tenants  hands,  but  not  uplifted. 


•mm 


1786.    February  It* 
YoEK-BuiLDiNGS  CompaNy^s  ANNUitAi^f  s  Ogoinst  Gaeden  of  Troup* 

Payments  made  by  a  tenant  to  or  for  his  master  after  the  legal  term  of 
Martinmas,  long  befi^  Ihe  conventional  terms,  whieh  were  not  till  Lam- 
mas and  Christmas  next  year,  being  made  bonajide  before  he  was  inter- 
pelled,  sustained  against  a  creditor  infeft,  who  interpelled  him  before  the 
conventional  terms.    (See  Dict.  No.  18.  p.  1784.) 


1 736.    Jfvly  1 ,  25. 

SiE  John  Daleymfle  against  Repeesentatives  of  Dame  JeaN 

Halkett. 

In  the  case  mentioned,  voce  Bank,  the  Lord  Borthwick  believing 
the  Lady  had  right  to  the  stock,  uplifted  the  dividends,  answered  several 
calls  to  the  bank,  and  sold  three  shares.  The  Lords  found  her  representa- 
tives liable  fc»r  the  price  of  the  three  shares  sold ;  found,  that  the  advances 
upon  the  calls  altered  not  the  nature  of  the  stock,  but  became  an  accessory 
thereto ;  and  that  the  dividends  uplifted  by  the  Lady  are  to  be  applied  in 
payment  of  the  said  advances ;  but  sustained  the  Lady's  bona  fides  as  to  the 
superplus  of  the  said  dividends  over  the  payment  of  the  said  caUs  and  io* 
terest  thereof 

M2 


No.  1. 


No.S. 


No.  S. 


1 


Apwbnd.II-]         bona   ET  mala  FIDES^  [ELCBnafc 


No..  4. 


No.. 


5. 


No.  C. 


I7S8.    January  26. 

CoBSAN,  and  Rae,  Her  Husband^  agaimf  ^IssyrEJLL  of  Bamdeugh. 

An  adjudger  in  possession  havmg  also  a  disposition  from  bis  debtor^ 
which  was  reduced  ex  capite  inhibitianis  by  another  creditor,  (who  was  also 
apparent  heir,)  and  then  defending  hinfiself  by  his  adjudication,,  then  ex- 
pired, tiU  the  legal  was  feund  open,  and  the  adjudication  satisfied ;  in  the 
question,  a  quo  tempore  he  was  liable,  in  repetition  of  the  rents  over  what 
paid  his  adjudication,  the  Lord  Ordinary  found  him  liable  from  the  de-^ 
ereet  rediicing  the  disposition ;  but  tlie  Lordis  found  him  (miy  liiable  from  the 
interlocutor  opening  the  legal  of  his  adjudication  r  and  found  that  Im  intro- 
missions before  that  period  oi^ht  not  to  be  imputed  in  extinction  even  of 
personal  debts  in  the  adjudger'^  person,  other  than  such  as  oould  compete*^ 
with  the  pursuer's  debts  and  diligence.  Vide  inter  e4)sdem^  voce  Inhibition*. 


r74S.    January  ^5.    Andrew  S]pbeull  against  Speeulu  Cea^wtordi 

Bona  Fide  possession  sustained  to  an  heir  of  a  trustee,  till  the  interlocu- 
tor finding  the  trust,  against  repetition,  but  not  against  imputing  ta  extin- 
guish any  debts  due  to.  him..    Vid/e.  Trust., 


17**.    Fe^.  15,  2*.    ANTONres  Leslie  against  Leslie  of  PItcapIe;- 

In  the  case  of  the  entail,  Balquhaih,  decided  February  1741,  (Tui^ 
Tailzie;)  the  first  appeal,  which  was  that  session,  was  withdrawn  for 
informality,  and  a  new  one  served  in  December  1741 ;  before  which  Pitca- 
pie,  pursuant  to  our  decreet,  got  payment  oT  rents  for  crop  r740 ;  and  in 
April  1742  our  decreet  was  reversed ;  and  in  a- process  of  repetition  of  these 
rents  at  Count  Antonius-s  instance,  the  Lords  sustained  the  defence  of 
JhuimhonaJidepr'€ceptiB&\0  9!^  (See 

©WT.  No..  6.  p.  1728.) 


A»SNi>.n.}  BONA  FJDJS  PAYMENT,  [Elchies. 


I 

I 
I 

«   « 


1751.     July  3. 

Christian  Begg,  Relict  of  JVIr.  Mungo  Lindsay,  against  Mr.  Tsojuab 

RiGG  of  Morton. 

Enterkinb  having  some  lands  that  had  been  conveyed  by  thefamily  ef 
Loudoun,  Lords  of  erection,  cum  decimis  inclusis^  with  a  particular  reddendo 
for  teinds,  and  the  burden  of  a  certain  stipend,  in  1700  pursued  the 
minister  for  repetition  of  certain  stipends  that  he  had  recovered  from  the 
tenants,  with  a  declarator  of  immimity,  and  obtained  decreet  in  absence* 
In  1 70S  the  minister  pursued  reduction  of  this  decreet,,  but  did  not  fol* 
low  it  out,  and  no  more  stipends  were  paid*  In  1718  Enterkine  sold 
the  lands  to  his  brother-in-law,  Mr  Thomas  Rigg,  advocate,  who  also  pos- 
sessed without  paying  stipends,  and  none  were  demanded  till  1 740,  that 
the  minister's  widow  pursued  Rigg  for  the  stipends  from  1 708  till  the 
minister's  death  in  1 788.  We  sustained  the  defence  of  bona  fide  pos- 
session,— ^but  the  case  is  under  review  by  a  reclaiming  petition. 


'^  On  the  petition  alluded  to,  appear,  in  Lord  Elchies's  hand- writing, 
the  following  words :  "  Altered  and  repelled  the  defence  of  bonafidcs^  and 
^  found  Mr  Rigg  liable,  mianimously  except  Justice  Clerk." — ^Various 
facts  were  brought  out  in  this  petition  entirely  inconsistent  with  the  idea. 
tibonajides*    See  DicT.  No.  8.  p.  1719.  Ed.. 

See  NoTJES*. 


No.  7. 


ArnSlTD.  II.]  [ELCHIE& 


BURGtt  OF  BARONY. 


n$5:  January  17. 

Eael  Wigton  against  Bailies- and  Ttmn  of  Kirkintilloch. 

A  FOWEit  given  to  Btun^  of  Bisffony  to  dect  thar  own  Bailies,  hold 
oourts,  fine  delinquents,,  and  apply  the  fine  to  their  own  use,  does  not  ^ve 
l^bem  a  privative  josisdietion,  exclusive  of  ^  the  (nrdiaary  Baron  Bailies*. 
Cofi^ro,  if  such  right  was  given  t^  any  private  msxi^. 


BURGH  ROYAL. 


lis*.    Jime  12;        Henderson  against  Magistrates  of  Irvine. 

Magistrates  of  Burghs  found  liable,  when  a  prisoner  made  his  escape  by 
picking  the  lock  to  another  room  not  vaulted,  and  so  got  through  the  floor ; 
in  respect  there  was  no  catband  on  the  door,  at  least  any  catband  was  wilh^ 
in  the  prison  room ;  and  found  also  liable  in  the  pursuer's  expenses.  This 
founded  on  act  of  sederunt  1671*    (SeeDiCT.  No.  65.  p.  11 736.). 


1755.    Fdrruary  7. 

Late  Magistrates  of  Stirling  against  The  Present  Magistrates** 

Elections  of  Burghs,  by  act  7th,  Geo.  II ,  are  quarrelable  by  any  who 
were  Magistrates  or  Councillors  at  the  time  of  the  election. 


No.  1, 


No.  ;?> 


Append.  II  ]  BURGH  ROYAL.  [Elcbbm. 


Na8. 


No.  4. 


No.  6. 


1785.    June  IS. 

Carneoy  and  Otliers^  Creditors  of  Dickson,  against  Bailies  of 

Forfar. 

Bailies  of  Burghs  should  not  refuse  to  enter  any  vassal  upon  a  disposi- 
tion, and  therefore  vrere  ordained  to  answer  summarily  to  a  complaint  for 
refusing  to  receive  the  petitioners.  The  reason  is,  that  they  are  the  King's 
Bailies. 


1 785.    July  23. 

Johnston  against  Magistrates  and  Baxters  of  EDiNBtrEGH. 

If  Magistrates  of  Burghs  malverse  in  setting  the  common  good,  they  may 
not  only  be  pursued  for  malversation  by  the  party  lesed,  but  he  may  also 
pursue  reduction  against  the  person  preferred. 


1786.    January  SI. 

McDonald,  and  Other  Inhabitants  of  Martburgh,  and  Duke  of 

Gordon,  against  Governor  of  Fort-William. 

/■ 

No.  5.  Burgh  of  Maryburgh,  though  no  corporation,  yet  eveiy  inhabitant  may 

declare  his  own  rights  and  privileges ;  and  tfa&  Governor  having  neither 
property  noa:  superiority,  cannot  hinder  the  brewing  and  vending  ale  in  the 
said  Burgh,  or  any  other  merchandise  competent  to  Burghs  of  Barony.  Vxdz 
Town  of  Perth  against  Clunie,  July  7,  1 752,  infra  h.  t  and  Sir  Walter 
Montgomery  against  Wardrope,  February  24,  1744,  voce  Superior  and 
Vassal. 


1786.    July  7. 

The  Candlemakers  of  Edinburgh  against  The  Magistrates. 

The  Magistrates  of  Edinburgh  having  made  certain  regulations  for  the 
candlemakers,  of  wliich  they  complained  by  petition,  the  Lords  would  not 
stop  the  regulations,  and  refused  the  petition ;  but  appointed  a  committee  of 
their  number  to  meet  with  the  Magistrates,  and  hear  any  just  complaint  the 
candlemakers  might  make. 
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1*J86.    Jidy  16.  NicoL  against  Geosett. 

Rekounciation  by  a  tenant  40  days  before  Whitsunday  sustained^ 
though  not  before  Candlemas,  which  was  said  to  be  the  custom  of  the 
Burgh,  but  no  evidence  of  that  custom  by  judicial  proceedings  given. — 
N£.  All  agreed,  that  as  to  the  form  of  warning,  the  custom,  and  not  Queen 
Mary's  act,  is  the  rule ;  but  as  to  the  time,  several  doubted  if  the  act  was 
not  the  rule.    See  Removi^tg. 


1^3'5^.    January  26. 

Mebchant  Compaxy  of  Edinburgh  agaiTisi^oo. 

Merchants  in  Burgh  cannot  retail  unfreemens  goods  as  their  own ;  and 
therefore  the  Dean  of  Guild  of  Edinburgh  having  sustained  such  a  com- 
plaint, to  infer  the  puns  and  penalties  contained  in  ilxejbmivla  of  the  bur- 
gess oath ;  the  Loids,  upon  a  bill  of  advocation,  refused  to  pass  the  bill,  but 
remitted  with  instructions  that  the  pursuer  specially  quahiy  the  fact ;  2do^ 
tliat  the  proof  be  before  answer ;  Stio^  that  the  defender  be  allowed  pro*- 
cdrators. 


1 738.    February  1  •       Magistrates  of  Jedburgh,  Competing, 

m  « 

Eleven  Councillors  of  25  proceeding  to  an  election  on  an  unusual  day, 
when  six  ware  out  of  town,  the  other  eight  withdrawing  from  them ;  and 
diereafter,  in  conjunction  with  the  other  six,  after  due  notice  given  to  the 
whole,  proceeding  to  elect,  found  not  to  fall  under  the  act  7th  Geo.  II. ;  so 
as  either  to  void  the  new  election  made  by  the  14,  or  to  subject  the  eight 
who  withdrew  to  the'perialties  of  that  act. 


1788.    December  18. 

Gordon,  SuppUcanU  against  Bailies  of  Annan. 

An  heir  served  in  special  to  a  tenement  witliin  Burgh,  took  a  precept  out 
of  the  Chancery  to  charge  the  Bailies  to  infefl  him,  which  they  disobeyed ; 
and  then  he  applied  to -the  Ordinary  on  the  bDls,  for  a  warrant  to  the  Direct 
tor  of  Chancery  to  issue  newpreoepts  to  some  otho*  person  to  infeffc  him  ui 

N 


Ho. 


No  8. 


Novd. 


No.  10.' 


No.  10. 
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place  of  the  Bailies^  which  the  Lords  refused,  because  of  the  act  James  VI., 
Pari.  L  that  sasines  within  Burgh  be  given  by  the  Bailies  and  common 
clerk ;  but  upon  a  new  petition,  they  granted  letters  of  homing  against 
tlie  Bailies,  to  infeft  him.    See  Sa^ine^ 


■»»»^»^ 


No.  II 


1739.     July. 


KiNG^s  Advocate  agaimt  Smith  in  Annaiu 


One's  being  the  son  of  a  burgess,  having  tenements  in  Burgh,  enjoying 
the  privileges  as  a  burgess,  and  being  chosen  one  of  the  Councillors  of  the 
Burgh,  no  sufficient  evidence  of  his  being  a  burgess,,  to  increase  die  penalty 
of  a  clandestine  marriage^ 


No.  12, 


1^740.    Fcb^Qy  22.    Lord  Braco  agcdnst  Tqwn  of  Banff. 

.  The  Magistrates,  of  a  Burgh  having  received  resignation  mjuvoremy  an^ 
revising  to  inieft, were  ordained  to  answer  a  complaint  summarily,  and  upon. 
their  answers  it  appearing  that  they  had  received  resignation,  homing  was: 
granted  to  charge  them  to  receive  the  purchaser ;  though  the  Lords  doubted, 
if  they  had.  not  leceived  the  resignation,  whether  summary  homing  could 
have  been  granted.  ^  See  Nq.,  10.,. 


Jfo.,  1 S- 


I74O4    December  r2<       Election  of  Haddington., 

* 

The  Council  of  Haddington  having  made  a  sort  of  double  election,  at 
Michaelmas  1 739,  and  the  minority  having  raised  a  process  for  declaring  their 
own,  and  voiding  the  election  made  by  the  majority,  which  they  have  kept  still 
in  dependance,  and  some  of  them  being  still  members  of  Council,  (viz.  eight,)* 
tliough  the  rest  were  none  of  the  Council  in  possession  for  the  year  1740  ; 
yet  at  Michaelmas  1 740,  they  all  met  at  the  ordinary  place  with  the  rest  of 
the  Council  in  possession,,  and  these  eight  with  their  adherents  chose  a 
different  set  of  Magistrates  from  those  chosen  by  the  Council  in  possession, 
that  is  the  majority  of  them ;  yet  these  eight  were  found  not  to  be  within 
the,  act  7th  Geo^II.^  nor  to  have  incurred  the  penalties,  in  that  act 
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174K    January  21.       Election  of  Haddinotox. 

♦       •  •  • 

The  Lords  having  in  the  end  of  December,  found  that  the  nullity  of  an 
execution  produced,  (that  it  was  not  signed  by  the  witnesses,)  was  not  sup- 
pliable  by  their  signing  after  it  was  produced  in  judgment ;  the  Lords  ad- 
hered; with  the  addition  of  the  word  *  now ;'  for  Lord  Amiston  thought  in 
general  that  such  a  nullity  might  be  supplied ;  but  because  it  was  not  sup- 
plied till  aftar  the  year  of  the  defender's  magistracy  was  expired,  he  thought 
it  not  now  suppliable ;  2db,  Adliered  also  in  (Sustaining  the  nullity,  that  the 
execution  at  the  defender's  dwelling  places,  did  not  mention,  that  copies  were 
left  with  any  of  the  family ;  and^  Stio,  That  Bringles,  one  of  the  Councillors, 
was  not  called. 


174L    Fdmiary  6.        Election  of  Bbechix. 

FouKi),  that  after  the  process  is  insisted  in,  ilo  new  execution  can  be 
reeeived.  2doj  Sustained  the  objection,  that  the  defenders'  dwelling  places 
were  not  designed,  L  e.  that  they  were  in  Brechin ;  but  found,  that  that  can 
be  amended  by  the  messenger  and  witnesses.  Vide  July  2S,  1 734!^  voce 
ExECUTio?5r,  where  the  contrary  was  found. 


1741 .    February  1 1 .    Election  of  the  Town  of  Pebth* 

Twelve  trades*  and  three  Merchant-Councillors  seceding  6:om  eleven 
Merchant  Councillors,  and  going  to  another  place  where  they  made  an  elec- 
tion, (whereas  had  they  staid,  they  would  have  become  the  majority  by 
choosing  other  three  Merchant-Councillors  in  ]place  of  the  former  three,  in 
which  the  trades  had  no  vote ;)  yet  this  not  found  to  fall  under  the  act  7th, 
Geo,  XL,  which  statutes  only  in  the  case  of  the  minority  separating  from  the 
majority ;  but  thereafter,  the  election  made  by  the  15  seceders  was  reduced 
on  the  common  law,  and  that  made  by  the  1 1  merchants  sustained^  and 
upon  appeal  affirmed. 

N2' 


No.  14. 


No.  14» 


No*  l«i 
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174L    February  1%        Election  of  Lochmaben. 

The  act  7tli,  Geo.  II.  found  to  extend  to  processes  or  condusions  of  de* 
clarator  as  well  as  of  reduction ;  2dOy  That  raising  a  summons  witiiout  exe- 
outing  it  against  all  the  necessary  parties,  is  not  bringmg  an  actikm  in  the 
meaning  of  that  act. 


No.  18- 


1742.    Novemher  SO. 

TACKS^fEN  of  Edinbuech  IMPOST  ogainst  Gilchrist. 

Wine,  &c.  imported  into  Edinburgh  for  sale  and  thei^  sold,  is  liable  ta 
the  town's  impost,  to  whomsoever  sold,  whether  private  parsons  in  town  or 
out  of  town,  or  retailers. 


No-  19^ 


<174»..    Nmernber  24. 

Election  of  Foefae. — Binning  against  Binning^ 

Election  in  Burgh  being  quarrelled^  and  the  process  cast  cm  infonnairtyv 
and  an  appeal  being  brought,  but  not  discussed  for  two  years,,  during  which 
both  parties^  elected  anmially ;  and  the  one  not  in  possession  giving  m  a 
complaint  on  the  act  q£  Parliament ;  we  found  it  was  not  within,  the  sta^ 
tute^  and  therefore  not  competent.. 


■MMiMMlM 


No,  20. 


J744.    February  29. 

Town  of  Banff  against  Campbell  of  Carwlun- 

Burgh  Royal,  or  its  present  Magistrates^  are  JK>t  lial^  fer  the  malvers^^ 
tions  or  Q^glects  of  former  Magistrates  in  their  office^. 
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1 74?4.    Jidy  SL  Ogilvie  against 


*mi 


^Though  by  the  act  1698,  Edinburgh  buildings  are  restricted  to  five 

gtoreys  above  the  causeway  in  the  side  walls,  and,  by  the  received  interpreta* 

tion  of  that  law,  they  may  have  fire  rooms  in  the  garrets  above  those  five. 

storeys,  yet  in  the  building  at  the  head  of  the  Old  Provost's  Close,  they  being^ 

forced  to  place  their  chimneys  in  the  dde  wall,  which  fronts  to  the  street,  bfSr 

cause  there  was  no  place  for  them  in  the  gables,  and  having  carried  up  these 

<dumneys  in  the  form  of  tln-ee  little  gables,  with  a  window  in  each  little 

gable  on  each  side  of  the  chimney,  which  made  the  appearance  of  a  sixtii 

storeyt  yet  that  storey  was  all  within  the  roof  and  no  garret  above  it ;  and 

therefore  the  Lords  refiised  to  stop  or  suspend  tibat  building,  or  to  cause 

take  down  these  little  gables,  which  wtxe  less  dangerous  than  single  stalks 

of  chimneys  would  have  been.    And  though  we  have  found  that  the  word 

*"  causeway"  in  that  act,  not  only  means  the  High  Street,  but  also  the  several 

vennds  from  the  street  to  the  Cowgate,  as  was  found  in  the  Assembly  Close, 

and  in  libberton's  Wynd ;  yet  tlie  Old  Provost^s  Close,  which  is  shut  up  at 

the  foot  being  so  steep,  that  to  observe  the  law  tliere,  a  breach  must  have 

been  made  in  the  roof  at  every  room  in  the  house,  therefore  in  the  back 

part,  to  bring  it  to  a  level  with  the  fore  part^  it  was  seven  storeys ;  yet  the 

Lords  refused  also  to  suspend  that. 


174$.    Juiy  SI.  Election  of  iNVEEKEiTmNOv 

The  old  Djeacons  having  been  kept  from  the  election  by  force,  for  which 
purpose  a  warrant  had  been  obtained  from  two  Justices  of  Peace,  the  Lords 
found  that  the  old  Deacons  had  a  right  to  be  in  the  Coimcil,  at  least  tiU  the 
new  Deacons  were  admitted ;  and  afterwards  found  that  they  bad  a  right  to 
join  in  the  election  of  the  new  Councillors^  (after  which  only  the  new 
Deacons  ought  to  be  admitted ;)  and  they  not  only  reduced  the  defenders 
election,  wliich  they  would  have  done  whatever  side  the  majority  had  beea 
of,  but  they  also  counted  their  votes,  and  therefore  sustained  the  pursuer'^ 
election*  They  also  found  that  Grass  Freemen,  (as  they  were  called,)  i  e. 
Honorary  Freemien,  had  no  right  to  vote  m  llie  election  of  Deacons  of 
Crafts,  and  that  by  the  set  of  this  Burgh  CouiKdllors  behoved  to  be  re^ 
^^g  Burgesses.«^N.  B.  ^  the  CoundUots  here  are  for  life^ 


t^V«l 


No*^  22^ 
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1747.    January  15. — Juli/  2.        Election  of  St.  Andhetts. 


>     < 


Summary  complaint  being  made  of  an  election  by  less  than  a  quorum^ 
i.  e.  than  a  majority  of  the  Council,  which  consisted  of  29  members,  whelms 
only  10  made  the  election ;  we  thought  the  reason  of  reduction  relevant,  but 
that  such  members  as  were  in  town  and  wilfully  absented,  though  called  to 
Council^  were  barred  personali  exceptione  from  objecting ;  but  there  beii^ 
four  absent  members  not  in  that  case,  we  found  them  not  barred,  and  that 
the  complaint  was  competent  at  their  inustance  upon  the  statute,  though  not 
present  at  the  meeting ;  and  therefore  reduced  the  election ;  and  on  .a  re- 
claiming bill,  adhered  to  the  interlocutor,  finding  the '  complaint  com- 
petent at  then*  instance ;  but  found  that  even  10  might  proceed  to  make  tlie 
election  on  the  stated  day,  though  not  a  majority  of  the  CoundL  But,  2d 
July,  we  altered  the  last  interlocutor,  and  adhered  to  the  interlocutor  of  the 
16th  January,  and  reduced  the  election. 


1747.    June  11. 


Election  of  Wick. 


No.  24«- 


A  COMPLAINT  being  made  on  the  act  16th  Geo.  II.  of  tlie  eliection  of  this 
Burgh  1 745  ;  before  it  was  discussed  the  election  1 746  supervened,  whereof 
reduction  was  raised  in  due  time ;  but  some  objections  were  made  to  the 
process;  Imo,  that  though  by  the  set  the  election  was  partly  by  poll  of 
the  hail  Burgesses,  they  had  not  been  all  called ;  but  that  we  repelled 
because  the  Magistrates  being  called,  the  Burgh  itself  was  called.  We 
repelled  the  like  objection  to  a  reduction  of  an  election  in  Rutherglen ;  but 
we  sustained  certain  other  objections  to  tlie  execution  whereby  that  reduc- 
tion fell ;  and  therefore  it  was  alleged  that  they  could  not  now  insist  in 
their  complaint  of  the  election  1 745,  because  the  reducing  that  election 
could  have  no  effect,  the  election  1 746  being  now  unquarrellable ;  and  we 
accordingly  so  found,  1 1th  February  1 747 ;  which  we  did  also  in  the  like 
complaint  of  the  election  1 745  of  St.  Andrews,  because  no  reduction  had 
been  raised  of  the  election  1 746 ;  but  upon  a  reclaiming  bill  we  altered  as 
to  both,  for  we  thought  that  the  elections  1 746,  and  reduction  thereof,  if 
made  by  persons  who  were  themselves  no  Magistrates  or  Councillors,  fell 
under  the  acts  7th  and  16th  Geo.  II,  and  therefore  found  that  we  must  yet 
determine  in  the  complaint  of  the  election  1 745,  28th  February  1 747. 
In  that  of  Wick,  the  objections  were,  Ist,  that  the  privilege  given  the  Eark 
of  Caithness^  that  the  Magistrates  must  be  chj^sen  with  his  consent,  did  not 
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descend  to  Ulbster^  his  singular  successor ;  and  2do,  That  the  Provost  and       No.  24. 
one  of  the  Bailies  were  not  residenters  within  the  Burgh.    We  repelled 
both  these,  because  of  Ulbster's,  and  before  him  Earl  Breadalbane's  long  pos- 
lsession»  and  inveterate  usage  of  the  Burgh.     Vide  No.  29. 


1747.    JwneSO. 

Magistrates  of  Kirkwajll  offoinst  Inhabitants  of  Steomness.; 

BuAGHS  Royal  may  seize  and  confiscate  goods  imported  or  exported  by 
unfree  traders,  but  cannot  pursue  them  in  an  ordinary  action  for  the  value 
of  such  goods  not  seized,  or  axxesfced  by  th^ocu. 


■*  >*■■■»• 


1 747.    Jtily  9^  Election  of  Rutherglen> 

We  having  on  a  complaint  on  the  aftt  1748;  set  aside  the' election  of  four 
Councillors  that  by  the  set  ought  to  be  chosen  by  poll  of  the  unincorporated 
6urg(e8ses»  and  ordered  a  new  poll ;  a  new  complaint  was  made  of  that 
second  poll,  which  we  ordered  to  be  answered  eight  days  after  service ;  and 
in  the  answers,  objections  were  made  on  that  act  against  the  competency  of 
I  the,  complaint  as  being  too  late  in  th^  time  of  answering ;  but  we  found 

I  it  not  within  the  act,  and  repelled  tlie  objection^  and  thought  the  complaint 

equally  competent,  as  it  would  be  against  a  Sheriff  for  wrong  executing  our 
orders  in  setting  march  stones. 


1 747.    Decemter  2. 

Lai^'g,  Deacon  of  Selkirk,  and  Other  Burgesses,  agcunst  Magistrate^ 

of  Selkirk.- 

ALvgistrates  of  Burglis  cannot  be  sued  for  mal-administration  of  the 
common  good  of  the  Burgh,  at  the  instance  of  any  numba*  of  Burgesses,  not 
even  of  the  whole  Deacons  of  Crafts,*  even  though  some  of  the  piu*suers 
have  bom  office  in  the  Burgh ;  tliough,  19tli  June  1747  we  sustained  pro- 
cess ;  yet  afterwards  we  found  the  pursuers'  had  no  title,  and  dismissed  itr 
We  again  sustained  the  pursuers  title  by  a  narrow  majority,  but  tliis  afteji^ 
wiirds  stopped  on  a  petition.    (See  Notes.), 


No.  25. 


No.  iJei- 


No.27. 
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SSh.  28. 


1 1^8.    July  12.    MuiRiiEAD  against  MAaisTRATES  of  Hadbingtqx. 

An  agent  being  employed  by  the  Convenery,  (that  is  the  Deacons 
of  Crafts)  at  Haddington  in  1719,-20,-21,  and  1722,  in  reductions  of 
several  consecutive  electicHis  of  Magistrates,  in  which  the  pursuers  at  last 
prev^ed ;  the  Lords  found  the  Burgh  not  liable  for  his  account  of  expenses, 
because  he  was  not  employed  by  the  Town  Council ;  2(/o,  Found  also  the 
account  prescribed,  notwithstanding  an  act  of  Council  in  1730  acknow- 
ledging that  it  was  not  paid ;  Stio,  Found  the  several  incorporations  of 
Crafts  not  liable  because  not  employed  by  them,  but  by  the  Deacons  -^-^-loid 
being  employed  by  the  succeeding  Magistrates  and  Council  to  defend  their 
election  in  1723,  foimd  the  town  liable  for  the  account,  and  found  it 
not  prescribed  in  respect  of  the  said  act.  Amiston  thought  such  accounts 
fell  not  under  the  act  of  prescription,  because  there  is  no  party  by  whose 
oath  they  can  be  proved^  And  as  to  the  accounts  of  expenses  in  defending 
the  election  1 780,  remitted  to  the  Ordinary  to  enquire  whether  that  agents 
employers  were  or  were  not  in  possession ;  and  their  possession  being  proven, 
^'e  found  the  town  liable,  though  his  clients  were  in  the  issue  turned  out. 


1749.    Jammry  12 


Election  of  Wick. 


No.  29. 


In  the  declarator  at  the  instance  of  several  inhabitants  of  the  town  of 
Wick  against  Ulbster,  that  he  had  no  right  to  a  privilege  contained  in  their 
charter  of  erection  by  Song  James  VI.,  that  the  Provost  and  four  Bailies  must 
be  chosen  cum  avisamento  Georgit  Comitis  de  Caithnes  ejus  /ueredum  et  suc^ 
cessoruirty  who  also  had  by  the  same  charter  a  proportion  of  the  entry-money 
of  every  Burgess ;  the  Earl  of  Caithness  having  compeared  for  his  interest, 
we  first  found  that  privilege  not  alienable,  but  inherent  in  the  heirs  to  the 
honours  of  Earl  of  Caithness,  18th  November  1748 ;  but  we  afterwards 
altered,  and  found  it  alienable,  and  remitted  to  the  Lord  Ordinary  to  hear 
parties  procurators,  whether  it  was  actually  alienated ;  2d<>,  We  found  that 
a  person  not  residing  might  be  Provost,  because  of  the  immemorial  usage^ 
though  the  charter  expressly  required  that  the  Provost  and  four  Bailies  be 
inhabitants ;  U(h  We  found  that  the  Councillors  must  be  inhabitants, 
whidi  some  of  us  thought  was  required  by  the  charter ;  but  on  a  reclaiming 


I     . 
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bill  we  found  that  only  the  majority  must  be  inhabitants ;  but  we  also        No.  £9* 
altered  that,  and  found  that  there  was  no  restriction  on  the  Coundllon  to 
be  inhabitants.    See  No.  24. 


1752.    January  8,  23. 

Heiks  and  Executor  of  IIexry  Halibukton,  Co7fip€tinff,  viz.  Henry 
Geekie  against  Agnes  Haliburton  and  Charles  Hay. 


No.  SO. 


An  adiudger  of  a  house  in  Canongate,  on  a  warrant  from  the  Sheriff  to  5^  custom  withiu 

•*      *^  .  Burgh  repairs  are 

repau*  the  house, .  and  declaring  th6  repairs  a  preferable  debt,  to  which  the  a  burden  od  the 
proprietors  consented,  employed  tradesmen,  who  repaired  the  house ;  but  he  PW**'*^^' 
died  before  he  paid  them ;  therefore  his  executor  paid  the  tradesmen,  and 
took  an  assignation,  and  got  the  ShertflTs  decreet  cognoscing  the  repaurs  and 
declaring  them  a  preferable  debt ;  and  therefore  pursued  declarator  against 
the  adjudger's  heirs,  that  either  they  should  repay  him  qu  getting  assign- 
ment, or  that  he  should  be  preferred  to  the  rents  till  he  were  repaid ;  and 
by  this  time  the  ten  years  of  the  legal  of  the  adjudication  were  expired. 
Kilkerran  found  that  the  repairs  made  during  the  adjudger's  life  were 
moveable  and  affiected  the  piu^uer's  executor,  and  assoilzied.     But  on  a 
reclaiming  bill  we  altered,  and  found  indeed  that  the  repairs  were  moveable 
and  affected  his  executors ;  but  found  that  the  relief  competent  out  of  the 
subject,  or  against  the.  proprietor,  was  also  moveable  and  descended  to  his 
executor,  and  that  therefore  the  pursuer  having  paid  these  repairs,  he  was 
entitled  to  be  repaid  out  of  the  first  and  readiest  of  the  rents ;  for  we 
thought  that  these  repairs  were  neither  real  nor  heritable  debts,  either  in 
the  persons  of  the  tradesmen,  or  of  the  adjudger  their  employer,  and  that 
they  were  gnly  personal  and  moveable ;  only  by  custom  within  Burgh  they 
had  a  right  to  be  paid  out  of  the  first  of  the  rents ;  and  we  did  not  regard 
the  lapse  of  the  legal,  both  because  the  adjudger  undertook  the  repairs  as  a 
creditor,  and  with  consent  of  the  proprietor,  and  because  there  was  no 
declarator  of  expiration  of  the  legal,  and  we  could  not  declare  it  in  this 
process ;  and  few  subjects  are  now  carried  by  expired  legals ;  though  if  the 
adjudger  had  obtained  such  a  declarator,  it  would  have  altered  the  case ; 
for  then  he  would  have  been  both  creditor  and  debtor  as  to  the  obligation 
of  relief.    And  28d  January  adliered.    (See  Dict,  No.  17.  p.  5220.) 

o 


Append.  IL] 


BURGH  ROYAL. 
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No.  81.. 


1752.    June  30.    Burgesses  of  Irvine  against  The  Magistrates. 

The  Burgesses'  titlie  as  Heritors  and  Burgesses  to  quarrel  a  lease  by  the 
Magistrates  of  their  oommonty  sustained,  in  respect  of  their  immemorial 
custom  of  pasturing  there  and  keeping  a  common  herd,  without  any  other 
grass-mail  than  6d.  to  the  herd ;  though  we  agreed  that  they  could  not  call 
them  to  account  foi;  the  tpwi^'s  revenues.. 


^Q.  82. 


No-  SS. 


No.  84. 


1 752.     June  SO. 

^£RIT0Rs  a|id  Burgesses  of  MussLEBURGH  againstTKZ  Magistrates*. 

Found  that  the  Magistrates  of  Mussleburgh,  (a  Burgh  of  regality,)  have 
power  to  grant  feus  or  long  tacks  of  their,  commonty.  (See  Dict,  No.  B2, 
p.  2521.) 


I    *. 


1-752.,   July  8.     Burgesses  of  Irvine  against  The  Magistrates. 

Magistrates  of  Burghs  Royal  have  power  to  grant  feus  or  long  tacks 
of  their  commonty ;  and  the  Lords  thought  that  the  86th  act.  Parliament 
3d,  James  IV.  never  was  intended  to  restrain  them  from  feuing  or  setting 
long  leases  of  their  lands  or  waste  grounds ;  and  if  it  was,  that  part  of  th^ 
act  was  long  ago  in  desuetude.    (See  Dict.  No.  28.  p.  2522.) 


1752.     July  8; 

Town  of  Perth  against  Alexander  Clunie  and  Others;^ 

Burgh  Royal  cannot  by  any  act  of  Council  restrain  the  erecting 
breweries  in  the  suburbs  or  neighbourhood  of  the  town,  or  hinder,  the  im- 
portation of  ale  into  the  town,  notwithstanding  the.  154th  act  1592,  against 
the  exercise  of  crafts  in  suburbs,  and  18th  act  1585  for  setling  hostellarie&^ 
Barons  infeft  cum  hruerHs^  have  that  power  within  their  barony.  Vide 
No-.  5*  supra.^   (See  Dict.  No.  100.  p.  1986.) 


No.  85. 


3752.    July  10.     Magistra3PESo£Pittenweem  against  Cleland. 

Personal  diligence  competent  against  Magistrates  for  the  town's  debt*  It 
seems  also  to  have  been  here  found  that  such  personal  diligence  does  not 
expire  with  their  oijSce  of  Magistracy .    (See  Dict.  No^  17.  p.  2511.) 


Append.  IL]  BURGH  ROYAL-  [Elchies, 


1752.    December  14. 

Magistbates  of  Stielino  against  Mr.  David  Walker,  Sheriff  of 

Stirling*  « 

In  a  dedarator  at  the  instance  of  the  Magistrates  of  Stirling  against  the 
Sfheriff,  the  Lwds  found  that  he  had  done  wrong  in  taking  on  him  to  judge 
in  a  question  of  a  servitude  of  stillicide  within  the  Burgh,  which  they 
thought  was  competent  in  the  first  instance  only  to  the  Dean  of  Guild ; 
but  they  waved  to  give  a  g^ieral  declarator  as  the  summons  demanded^ 
because  no  other  party  but  the  Sheriff  was  called,  whose  commission  was 
during  pleasure,  and  that  at  least  the  Officers  of  State  should  have  been 
called.    (See  Dict.  No.  802.  p.  7584.) 


No.  86. 


1752.    December  15. 

Trades  of  Burntisland  against  The  Magistrates.  • 

No.  87. 
In  a  declarator  between  the  Trades  and  Magistrates  of  Burntisland,  Whether  a  non- 

the  Lords,  in  respect  of  the  set  of  the  Burgh  in  1708,  (recorded  by  the  ^Jfi^K 

Royal  Burghs  in  1710)   certifying  the  custom  theh,   and  for  60  or  70  Provost? 

years  before,  and  in  i^peet  of  the  custom  since  that  time,  found  that  any 

nobleman  or  gentleman,  though  no  merchant  nor  residenter  in  the  Burgh, 

might  be  chosen  Provost ;  and  that  in  that  case,  he  was  supernumerary 

over  and  above  their  ordinary  council  of  21,  but  if  he  was  a  residing 

trafficker,  that  then  he  was  one  of  the  21 ;  and  that  notwithstanding  the 

acts  of  Parhament,  that  officers  in  Bur^  should  be  residing  traffickers, 

and  notwithstanding  a  decreet  of  Session  in  1681,  that  the  Town. Council 

should  <x)nsist  of  21  persons,  viz.  fourteen  residing  merchant  traffickers 

and  seven  trades ;  and  a  decreet-arbitral  in  1 727,  <m  a  submission  signed 

by  one  of  the  Bailies  for  the  Guildry,  and  the  Convener  for  the  Trades ; 

which  decreet  they  thought  was  not  binding,  because  the^  submission  was 

not  signed  by  the  proper  parties^    They  also  found  that  the  seven  Deacons 

of  Crafts  were  not  virtute  officii  Councillors,  but  that  the  Town  Coimcil 

had  tbe.eleetion  df  the  seven  Trades'  CoundUors,  one  out  of  each  Craft. 

o2 
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No.  88. 


1 752*    December  26, 

Magisth  AXES  of  Edinburgh  against  Sir  RaB£BT  Myeetok* 

WiXE  imported  imie  Edinburgh  for  private  use,  as  well  as  imported  for 
sale,  and  wine  imported  from  Dalkeith  and  Prestonpans  for  private  use,  as 
well  as  what  is  imported  from  Leith,  found  liable  for  the  Town  of  Edin- 
burgh's impost,  (excepting  always  the  privilegeis  of  the  College  of  Justice ;) 
and  some  wine  imported  for  Sir  Robert  Myreton's  use  from  Dalkeith  being 
aeized  and  condemned,  which  sentence  Sir  Robert  suspended ;  we  lepelled 
ihe  reasons  of  suspension..    (See  Dict.,  No..  69.  p..  1 940.) 


175  K    January  11 


Election  of  Culross., 


No.  39. 

Complaint  for 
iwibery  and  cor-^ 
TMptipn.. 


Colonel  Cochran  complained  of  the  last  election  in  the  Burgh  of  Cul- 
ross  as  brought  about  by  bribery  and  corruption,,  and  charged  1 2  persona 
-with  having  been  so  ccwrrupted  by  Colonel  Haldane  and  his  friends ;  though 
he  could  not  before  the  proof  condescei>d  on  the  particular  bribes  given,  or 
the  time  and  place ;  but  in  general  that  they  were  given  before  the  election, 
to  vote  for  such  persons  as  would  support  Colonel  Haldane ;  only  he  con- 
descended on  a  bond  for  L.4O0  to  the  town,  deposited  in  the  hands  of 
John  Erskine,  Balgounie  •,:  though  he  did  not  know  whether  that  bond  i^as 
not  afterwards  given  up,,  and  the  Colonel's  word  of  honour  relied  on. 
The  complaint  was  laid  on  the  acts  of  the  2d  and  16th  of  Geo.  IL.and  con- 
cluded for  L.30a  sterling  fine  against  each,,  and  for  voiding  their  election* 
And  the  complaint  being  by  our  warrant  served  on  SO  days ;  the  respon-- 
dents  objected  that  it  did  not  lye  on  the  act  2d  Geo..  II.  for  that  it  was 
not  charged  to  be  committed  at  their  election  to  Parliament ;  2db,  That 
act  gives  no  authority  for  summary  complaints,  the  words  being,  **  sum* 
"  mary  action  or  complaint ;"  Sfio,  No  action  for  the  penalty  on  the  act 
16th  Geo.  II.,  because,,  though  it  extends  the  act  2d  Geo.  II.  to  election  of 
delegates,  yet  it  cannot  yet  appear  whether  any  of  the  respondents  shall 
ever  be  electors  of  delegates ;  4to,  Still  the  trial  must  be  by  ordinary- 
action  in  terms  of  tlie  2d  Geo.  II. ;  5to,  No  process  on  the  act  16th  Geo.  IL. 
because  not  done  at  the  election ;  6to, .  Bribery  not  relevant  to  reduce  the- 
election,  but  only  to  punish  the  electors ;  and  7/wo,  Not  relevant  without 
condescending  on  the  particular  act  of  bribery.  We  repelled  all  these  no- 
processes,  and  pronounced  an  act  before  answer;  because^  though  it  doe? 


ND.  II.J 


BURGH  ROYAL. 


[Elchies- 


iiot  yet  appear  whether  the  respondents  shall  be  electors  of  delegates,  yet 
tha.t;  may  be  cleared  before  advising  the  proof;  and  though  the  acts  of 
l)iri"t>ery  were  laid  in  general,  yet  as  one  particular  was  charged,  that  must 
?o  tx>  proof,  and  we  thought  we  could  not  well  refuse  a  proof  at  same  time 
of  tlie  rest. 


No  89, 


February  21.      Glass  against  Magistrates  of  St  Andrews. 


HE  last  annual  election  was  finished  8th  October,  but  three  Councillors 
ning  to  accept,.  15  or  16  of  the  Council,  without  summoning  the  whole 
^ovincil  pro  re  7iata^  chose  three  new  Councillors,  not  of  the  old  Council  of 
*1^^  preceding  year,  but  of  other  Guild  Brethren ;  for  which  Glass  and  othersh. 
I>i*es^nted  a  complaint,  1 8th  December.  Answered  :  Not  competent,  because 
^^o  complaint  in  two  calendar  months  from  the  annual  election,,  which  waa 
finished  8th  October ;  Srflo,  Non  relevat,.  because  the  annual  election  being 
fiinislied,.  the  filling  up  of  the  Council  is  an  act  of  ordinary  admfnistration^. 

the  act  16th  Geo.  IL  respects  only  wrongs  done  at  the  annual  election. 

Tinanimoudy  sustained  the  first  defence,,  and  dismissed  the  complaint ; 

^he  most  part  of  the  Court  seemed  also  of  opinion  for  the  second,  but 
did  not  decide  it.    (Siee  Dict..No.  21.  p.  1875.) 


No.  40. 


Leith  and  Leslie  against  Magistrates  of  Aberdeen,  December  16, 1748, 
PUBLIC  Police.. 


Thomson,.  Minister  of  Dunfermline,  against  Heritors,  June  10,  1750^. 
Manse., 


Burgh  of  Wick,  July  27,  1 743,  voce  Public  Police, 


Town  of  Canongate  against  Magistrate&of  Edinburgh^  July  23, 1735*, 
Public  Police. 


COMMISSIONEE  of  SUPPLY. 


See.  NoTiy^;. 


AFFBsni.  It]  [Elchius- 


CAUTIO  JUDICIO  SISTI  ET  JUDICATUM  SOLVL. 


X743.    Decmher  rs. 

Captain  Ralph  Dundas  against  Rodebick  M^Leod.. 

Cautioner jWica/t«m  solvi  in  the  Court  of  Admiralty  remains  bound,       jy    , 
though  the  principal  defender  die  before  sentence;  and  though  the  next 
heir  be  a  foreigner  not  within  our  jurisdiction,  the  process  may  be  trans- 
ferred to  the  effect  of  making  the  cautioner  liable.    On  bill  and  answers  ad-^ 
hexed    (See  Dict.  N0..8.  p.,2088-) 


17^1.    Fehruary  VS..       Chalmers  cgniTwi  Gore-. 

Gore  an  Englishman  being  sued  in  the  Admiral-Court  for  certain  em« 
bezzlements  of  goods  in  a  merchant*ship  taken  and  sent  into  Leith  by  one 
of  the.  King's  ships  in  1745  on  suspicion,  and  committed  to  Gore's  charge, 
being  then  purser  of  the  said  ship ;  he  found  caution  ji^idb  sisti^  and  after 
a  proof  taken  sisted  himself  in  Court,,  got  his  bail-bond  discharged,  and  was 
oommitted  to  prison ;  and  the  Judge  found  the  embezzlements  proven,  but 
liad  not  liquidated  the  extent  of  the  damages,  when  Gore  applied  to  the 
Judge  to  be  liberated  on  juratory  caution,  which  he  granted,  and  a  disposi- 
tion of  some  few  trifles  in  England  was  consigned ;  but  the  merchants  pre- 
sented a  bill  of  suspension,  which  on  report  we  passed ;  and  the  President 
thought  that  in  no  case  ought  juratory  caution  jWicio  sisti  to  be  received ; 
and  all  agreed  that  it  was  too  late  to  receive  it  after  embezzlements  found: 
proven..   (See  Dict.  No.  9.  p.  2042.) 

See  Notesv 


No.  s. 


Attend.  U.]  [Elchies. 


CAUTIO   JURATORIA. 


1 734.    July  26.  A.  against  B. 

A  BILL  of  suspension  and  liberation  passed  on  juratory  caution,  agsdnst 
the  act  of  sederunt,  November  1682,  which  the  President  said  was  in  disuse 
these  SO  years. 

See  Notes. 


CAUTIONER. 


1784.    Febmary  15. 

Chalmers  of  Gadgirth  against  Montgomery  of  Coalstield 

A  CAUTIONER  paying  on  assignation  may  adjudge  for  all  that  he  pays 
for  annualrent  thereafter,  but  cannot  adjudge  for  the  penalty  in  the  original 
bond  though  assigned  to  him,  unless  he  has  paid  it,  though  tHere  be  no 
penalty  in  the  bond  of  relief 


^o.  1 


No.  1. 


1 784.    December  5. 

Agnes  Turnbull,  Relict  of  Eugene  Fotheringham  and  her  Cliildren, 

against  Thomas  Fotheringham  of  Powrie. 

Cautioner  in  a  contract  of  marriage  for  the  husband's  employing  and  *^^*  *• 
re-employing  his  stock,  and  the  bride's  tocher,  to  them  two  in  conjunct  fee 
and  liferent,  and  the  bairns  of  the  marriage  in  fee,  foimd  liable  to  the  children 
for  the  money,  without  relief  against  them  as  heirs  of  provision  to  their 
father;  and  it  was  found  no  good  defence,  that  the  father  had  employed 
and  lost  the  money  in  trade,  being  a  merchant 

p 
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Xo.  S. 


■  • 


17S5.    January  16. 

CoMMissioN£ES  of  £xcisE6^in^<  Mitchell  of  Piteddie* 

Cautioner  in  a  tack  of  excise  for  six  years,  his  heir  found  liable,  though 
not  taken  in  the  King's  name  agreeably  to  89th  act  Henry  VIII^  but  in 
name  of  the  Commissioners  for  the  King's  use ;  2dOy  Though  the  revenue 
eould  not  be  farmed  beyond  three  years,  (23d  and  24th  acts,  12th  Ch.  II.,) 
in  respect  this  tack  contained  a  breach  in  favours  of  the  Commissioners  at 
each  two  years,  and  the  tacksman  possessed  the  hail  six  years ;  and,  Stio, 
Found  liable  for  what  fell  due  after  the  cautioner's  death  as  well  as  before, 
though  it  was  doubted  if  cautioners  for  officers  of  the  revenue  removable 
at  pleasure,,  are  liable  for  what  is  collected  after  their  death. 


Ijfo.  4. 


1785.    DecemJber  9,  20. 

Forbes  of  Waf^rton,  and  Gordon,  against  Exegutobs  of  Lady  Saltquk. 

Cautioners  in  a  tack  not  liable  after  it  is  expired,  per  tacitam  relocation 
nem ;  and  therefore  a  tack  to  a  tacksman  and  cautioners,  whereof  the  endur* 
ance  was  referred  to  a  third  party,  who  never  determined,  though  the  tadts-^ 
man  possessed  for  several  years,  yet  the  cautioners  found  only  liable  fos  the 
first  year. 


•"•■r" 


■t"i^i^""i^i^.«^^"^"*^"^""*«* 


No..  5, 


1,786.     July  22. 


M^jBLSKAhi^offaimt  Thom. 


Cautioner  in  an  obligation  to  seH  a  stocking  belonging  to  an  mfantr 
and  to  lend  out  the  same,  and  make  it  forthcoming  to  the  infant  and  her 
mother ;  found  not  to  have  the  benefit  of  the  quinquennial  prescription  on 
the  act  1695.. 


No. «. 


1786.    December  3.       Robertsojc  against  M*Linlay- 

A  CAUTIONER  in.  a  bond  of  presentation,  viz.  to  present  the  prisoner  er 
pay,  because  it  is  principally  adjactum^estandum,  has  no  benefit  of  the 
act  1695.    See  No.  10.  infra.. 


I 


Appesti.  II.]  CAUTIONER.  [Eixiiiks. 

a 

1738.    January  10.    Thomas  Boyes  against  Ogilyie  of  Murtliill. 

No.  7. 
Hugh  Boyd  disponed  a  tenement  of  land  to  his  son-in-law  James  Scott,  Effect  of  neglect 

tvho  sold  a  storey  of  it  to  Dr  Scott'  in  1685,  who  sold  it  to  William  Crawfufd,  party  iese4. 
and  Margaret,  his  daughter,  in  1688.  Bain,  a  real  creditor  of  Hugh  Boyd, 
was  infeft  in  the  tenement  in  1672  before  James  Scott's  right ;  but  Dr  ScotI 
acquired  two  debts  of  600  merks  of  principal  of  Hugh  Boyd,  on  which 
there  had  been  an  inhibition  in  1671  before  Barn's  debt;  and  upon  these 
bonds  he  adjudged  the  tenement  from  Boyd  in  1699  ;  but  was  not  infeft 
upon  the  adjudication  ;  and  IVIr  Thomas  Boyes  as  creditor  to  Dr  Scott  by  a 
bond  in  1 702,  adjudged  that  adjudication  from  him  and  was  infeft.  Bahi 
Ixaring  upon  his  heritable  debt  pursued  maiUs  and  dutiei  against  William 
and  Margaret  Grawfurds,  they  mtimated  their  distress  to  Dr  Scott,  and  in- 
hibited him  in  1697  before  contracting  his  debt  to  Mr  Boyesi  and  having 
charged  him  on  his  warrandice,  he  found  Ogilvie  of  Murthill  cautioner. 
This  whole  tenement  was  brought  to  a  sale,  in  which  Mr  Boyes  on  liis  ad- 
judication of  Dr  Scott's  adjudication  against  Hugh  Boyd  was  preferred ; 
prima  loc<Oy  and  aft«r  him  Bain ;  but  Margaret  Crawfiird  got  no  preference 
from  the  Lord  Ordinary,  because  the  value  of  the  eviction  was  not  liquid, 
and  she  acquiesced ;  and  having  made  over  her  right  to  Mr  Boyes,  his  sou 
insists  to  discuss  the  suspension  against  Ogilvie  the  cautioner.  The  Lords 
found,  that  Dr  Scott's  adjudication  in  1699  accressed  to  Margaret  Crawfurd 
^jus  superveniens  auctori  for  security  of  her  piirchase,  notwithstanding 
that  the  Doctor  had  not  been  infeft  on  the  adjudication,  and  that  Mr  Boyes 
had  the  first  complete  right,  (as  in  the  case  of  Blackethouse ;)  which  does  not 
apply  to  the  case  of  jtis  sttperveniefis ;  for  die  Doctor  had  been  infeft  in 
the  property  of  that  storey  ;  and  they  found,  that  she  having  omitted  to 
claim  h^"  jweference  on  that  medium  to  Mr  Boyes,  she  could  not  now  recur 
against  the  cautioner ;  2dly,  They  found  that  by  her  inhibition  against  Dr 
Scott,  she  was  preferable  to  Mr  Boyes's  adjudication,  and  that  she  having 
)nade  over  her  right  of  warrandice  to  Mr  Boyes>  and  thereby  deprived  the 
cautioner  of  that  subject  of  his  relief*  neither  she  nor  Mr  Boyes  in  her  right 
could  recur  against  him.  The  judgment  is,  sustain  the  reasons  of  suspen- 
sion, and  find  no  recourse  competent  against  the  cautioner.  Vi^le  BeU  of 
Blacketfaouse's  Case,  voce  Competition 

pa 


I 


Append.  IL] 


CAUTIONKR, 


[ElCHI£I. 


1738^    June  IS. 


No,  8. 


Row  AND  offamst  Lanc. 


A  BONi>  by  a  principal  and  cautioner,  29th  January  1 707,  no  diligence 
was  done  on  it  till  27tli  January  1714,  that  the  cautioner  was  charged  on  a 
Bailie's  precept  of  poinding ;  and  again  charged  m  1 7 1 5 ;  and  in  1 736  a  hom^ 
ing  was  raised  on  that  precept  and  charge.  In  a  suspension  of  this  homing 
the  Lords  were  divided,  whether  diligence  within  the  seven  years  has  the 
effect  to  perpetuate  the  obligation,  so  as  all  sort  of  diligence  may  fodlow  after 
the  seven  years,  or  if  only  the  diligence  commenced  within  the  seven  years 
may  be  followed  out  afler  they  are  expired ;  but  did  not  determine,  because 
the  horning  was  following  out  the  diligence  by  the  charge  on  the  precept, 
which  regularly  ought  to  precede  homing ;  and  therefore  they  found  the 
letters  orderly  proceeded,    (See  Dict.  No.  238.  p.  11041.) 


No.  9. 


December 


Mr  LocKH^uiT  against  LoRn  Sempljs-- 


A  BOND  being  granted  by  two  persons  as  co-principals,  but  whereof  one 
got  a  bond  of  relief  from  the  other ;  some  time  afler  a  tliird  person  granted 
a  simple  bond  of  corroboration,,  and  also  got  a  bond  of  relief  from  the  prin- 
cipal debtor ;  wd  this  last  paying  upon  assigr^tion,  was  found  to  have  action 
against  the  first  cautioner  only  for  a  half;  and  that  they  were  to  be  consi- 
dered as  co-cautioners ;  agreeably  to  the  decision  Murray  (^Broughton  and 
Orchardton  in  1 722,  affirmed  in  Parliament  even  ex  parte^  (See  Dict* 
No.  31.  p.  1465  K> 


No.  10. 


No.  11 


1741.    JvXy  22.        Sir  Robert  Munro  against  Bain  of  TuHoch.. 

A  BONi>  of  presentation  both  to  |xresent  the  prisoner,  and  to  paj 
under  the  act  1695.  See  Robertson  against  M'^Unlay>  December  S| 
No.  6..  su^a^    (See  DtcT.  No.  21 9^  p.  l,  101 7.) 


174K    July  SO. 

Tbustkes  of  KiNCAin*5  Cremtors  against  James  Farquhab. 

A  BOND«  by  a  purchaser  and  a  cautioner  at  a  voluntary  roup  for  the  price 
of  lands,  and  to  perform  the  other  articles  of  roup,  found  not  to  fall  under 
the  act  1695. 


L 


Apfexd.  II.]  CAUTIONER.  .  [Ei.cin^s. 

1742.    February  3.  Spence  against  Caves. 

Cautioner  not  bound  in  the  original  bond,  but  some  time  after  giving 
an  obligation  that  the  principal  debtor  shall  pay  the  money,  or  otherways 
he  shall  pay  it,  he  always  getting  an  assignation ;  found  not  entitled  to  the 
benefit  of  the  act  1695,  anent  cautioners.    (See  Dict.  No.  221.  p.  1 1020.) 


1 743.    Xovember  23.,  Hunter  against  Hamilton. 

Cautioner  in  a  suspension  not  liberated,  though  the  bond  suspended 
was  by  mistake  recited  in  the  bond  of  caution,  as  of  a  date  several  years 

•  •  •      •  . 

before  the  true  date  of  it.     Vide  inter  eosdem,  voce  Personal  Objection. 


mmt^im^t^^im-^^^^mamm 


1 744..    Fehmavy  2 1 ,.  29.      Sinclair  of  Scotscathill  against  M^Kat. 

Cautioner  in  a.  suspension  not  liberated,  though  the  biU,  the  ground 
of  the  charge,  was  in  the  bond  of  caution  said  to  be,  a  bill  drawn  by 

in  Holland,  (whose  name  I  have  forgot,)  on  M'^Kay,  payable 
to  Baillie  fw  L.32.  lOs.^  whereas  the  bill  charged  on  was  drawn  by  Baillie 
upon  M'Kay,  and  payable  to  Baillie  himself  for  L^3.  lOs.,  value  in  the 
bill  drawB  by  the  said  merdiaat  in  Holland. 


No.  12. 


1742.    June  29.  Middleton  against  Burnet. 

A  BOND  by  two,  wliCTe  one  acknowledged  him  to  have  borrowed  and        ^^'  ^  ^' 
received  the  money,  and  therefore  he,  and  with  him  another,  (not  with  and 
for  him,)  became  bound  conjunctly  and  severally  to  pay  ;  the  co-obligant 
not  found  entitled  to  the  benefit  ctf  the  act  1695.    (See  Dict.  No.  220. 

p.  11018.) 


No.  14. 


No.  la. 


1745.    Jultf  10.       Sir  Robert  Pollock  against  Mrs*  Locehart.. 

r.    ^    .        ,  No.  16. 

Sir  Robert  and  James  Pollocks  jpined  in  a  bond  of  corroboration  of  a  Relief  among  cau^ 

fer)n0r  bond  of  LJOOO  Scots,  by  the  then  deceased  Thomas  Pollock  as  prin-  **<^^®**- 

capal„  and  Six  Hubert  as  cautionerj^  and  another  small  debt  due  by  Thomas 


1\ppexd:  li.]  CAUTIONER.  [Elchies. 

No.  16.        Pollock  alone  of  L.15Q  ^ots,  upon  tbe  narrative  that  the  creditor  had  at 

their  desire  superseded  payment  to  the  tenn  underwritten,  therefore  bind- 
ing them  conjunctly  and  severally.  James  Pollock  paid  the  debt,  and  his 
relict  and  ei^ecutrix  sued  Sir  Robert  for  re-payment  of  the  L.IOOO ;  (for  the 
note  for  the  L%  1 50  was  lost ;)  and  the  Lords  found  him  bound  to  relieve  James 
Pollock  of  the  whole  L.1000,  and  that  he  was  not  to  be  considered  as  a  co- 
cautioner  with  him  ;  and  they  distinguished  this  case  from  that  of  Murray 
of  Broughton  and  Orchardton  in  1 722,  where  the  new  cautioner  acceded 
in  a  corroboration  with  the  principal  debtor ;  and  from  the  case  Lockhart 
against  Lord  Semple,  (No.  9.)  where  the  new  cautioner,  acceded  in  a  cor- 
roboration by  himself  alone,  and  had  a  bond  of  relief  from  the  principal 
debtor ;  whereas  here  the  new  caulicHier  acceded  in  a  corroboration  with  the 
first  cautioner,  whom  therefore  they  considered  as  principal  in  the  corrobo- 
ration ;  though  certainly  he  could  not  be  so  as  to  the  debt  of  L.I50 ;  and  it 
had  influencje  that  his  cautionry  was  near  expiring,  and  therefore  his  first 
bond  r^istrated,  when  the  coiroboration  was  granted.  Vide  No.  2S.  infra. 
(See  DiCT.  No.  58.  p.  2125.) 


1 747.    June  5. 

Mr  Robert  Blackwood  of  Pittreavie  offoinst  James  Halibubtok. 

No.  17.  "  , 

Declarator  of  ex-        Th£  principal  debtor  living  his  brother-in-law  money  to  pay  a  bond  by 

^ration  of  cau-       j^jj^^  ^^^  cautioner,  but  taking  his  brother*in-law's  bill  for  the  money,  who 

took  assignation  to  the  bond,  to  keep  up  the  debt  against  the  cautioner ; 
which  bill  was  afterwards  pledged  to  the  Bank,  and  thereafter  renewed 
from  time  to  time  by  both,  and  at  last  paid  by  the  brother-in-law  after  the 
death  of  the  other;  the  cautioner  pursued  declarator  of  extinction  of  the 
bond  wherdn  he  was  bound,  as  paid  with  the  money  of  the  principal  debtor ; 
and  we  sustained  the  dedarator,  and  declared  it  extinguished  qtcoad  the 
cautioner.    (See  Dict.  No.  27.  p.  10015.) 


No.  18. 


1 749.    June  2.       Baebaba  Anovs  offaimt  De  Couly. 

A  BOND  of  corroboration,  with  caution,  reciting  the  principal  bond  stkA 
sum  fully,  but  (»nitting  by  oversight  to  repeat  the  principal  sum  in  the 
obliging  clause,  and  containing  the  usual  penalty  corresponding  to  one-fifth 
of  the  principal  sum  and  annualrent,  was  notwithstanding  that  omission 
found  binding  on  the  cautioner  for  the  principal  sum :  Alteredi  and  the 
cautioner  found  not  bound.    (See  Dict*  No.  824.  p.  1 7040.) 


Apmnd.  II.]  CAUTIONER.  [Elchjes, 


1751.    JtdyQG*       James  GiBB  a^i/w<  Walker  and  SiMPSOX. 

One's  becoming  bound  as  cautioner  in  a  bargain  of  lambs  was  found 
i^i^eable  by  witnesses,  agreeably  to  a  former  judgment  in  a  case  <rf  a  bar- 
^S^Ja  of  sheep  bought  at  the  house  in  the  muir,  which  I  have  either  neglected 
to  mark,  or  cannot  find  it ;  and  we  altered  both  the  Sheriff  of  Edinburgh's 
iriterlocutor,  and  Shewalton's,  who  refused  a  bill  of  advocation  on  iniquity ; 
far  ^%ve  thought  all  bargains  for  the  sale  of  moveables  proveable  by  witnesses*. 
(Seo  I?EOOF.) 


No.  19 


"^  ^  I .     November  29. 

*^^^-C5DALEN  Scott,  Daughter  to  Scott  of  Milleny,  against  Dame  Eliza- 
beth NiCKOLSON. 

No.  20. 
FATHER)  as  administrator  in  law  to  his  daughter,  having  confirmed  Cautioner  in  a 

executrix  and  found  caution,  wherein  he  in  common  form-  obliged  him  ^^^™®^  ^^^^ 
his  daughter  to  relieve  the  cautioner,  and  the  Commfssaries  gave  him 
^pgiver  power  to  intromit ;  he  accordingly  uplifted  the  debt  confirmed ; 
^^  after  his  death  the  daughter  sued  the  cautioner  to  account  for  the  money ; 
^^^  his  defence  was,  that  he  was  not  bound  to  her  for  her  &ther^  but  was 
^^Vi:nd.  for  both  father  and  daughter  to  all  others  having  interest,  and  she 
^^^  bound  to  relieve  him ;  but  upon  the  authority  of  Hope's  minor  prac- 
5^^x:aes  in  point,  and  also  upon  the  reason  of  the  thing,  we  repelled  the  do-  • 
^^c»  unanimously. .   Afterwards  adhered.    Thereafter  the  defender  alleged 
^-^^►t  the  daughter  had  accepted  of  a  bond  of  provision  of '2500  merks  in 
^-^l    of  portion  natural,  and  of  all  that  she  could  daiin  orhiin  any  manner 
^     ^^^ay.    Answered,  That  he  was  no  more  than  an  heir  of  a  strict  entail: 
.^^5»-cising  a  feculty  given  him  by  the  entail,  and  it  could  not  be  meant 
''^       ^satisfaction  of  this  claim,  which  was  truly  of  more  valiie..   Qdlify  The 
^^•>^«ral  words  could  only  be  intended  of  claims  of  the  same  nature  with 
^^    3)ortion  natural ;  but  the  Court  unanimously  sustained  the  defence  and 
^^^^^ilzied.    Other  new  defences  were  also  proponed,  but  as  they  seemed 
*^*^^iided  with  some  difficulty,  the  Court  did  not  decide  them.    (See  Dict,. 
^^-.15.  p.  2080.), 


Append.  II.] 


CAUTIONER. 


[Elchies. 


No.  21 


1 752.    January  7.    Copland  of  Collieston  agninst  Irvine  of  Grib^n. 

Adjudication  against  a  cautioner,  on  a  bond  wherein  he  was  expressed 
as  only  cautioner,  sustained  though  led  20  years  after  the  date  of  the 
bond,  for  aU  that  fell  due  within  seven  years  of  the  date,  in  respect  of  a 
homing  executed  within  the  seven  years,  though  never  denounced  or  fol- 
lowed out. 


No.  22. 


1 752.    June  4. 


Campbell  against  M*Lachlan. 


A  tenant  being  to  reihove,  Campbell,  his  master,  detained  his  stock 
ing  for  payment  of  his  arrears.  M^Lachlan  wrote  to  Campbell  engaging  for 
whatever  the  tenant  and  he  should  agree,  and  thereon  Campbell  allowed 
the  stocking  to  be  carried  off.  The  letter  was  not  holograph,  and  M'Lachlan 
denied  that  that  was  the  letter  he  subscribed,  but  owned  he  had  signed  a 
letter  written  by  the  same  person  who  wrote  this.  A  proof  before  answer 
was  allowed  in  the  Outer-House ;  and  it  was  proved  by  witnesses,  that  he 
subscribed  the  letter ;  and  at  advising  we  found  that  mean  of  proof  com- 
petent, for  we  considered  it  as  a  bargain  of  moveables;  and  we  found 
M*Lachlan  liable  for  what  was  found  due  in  this  process,  though  Campbell 
and  the  tenant  had  come  to  no  agreement.    (See  PnooF.) 


1753.    January  17. 

Dame  Elizabeth  M^Kenzie  against  M*Kenzie  of  Blackhill. 

No,  23.  Martin  and  M*Kenzie  of  Blackhill  were  bound  in  a  bond  for  L.ioo 

sterling.  Thereafter  a  bond  of  corroboration  was  granted  Tjy  them  both,  and 
Sir  George  M^Kenzie  of  Granville,  who  also  for  the  creditor's  further  security 
assigned  to  him  a  separate  subject,  out  of  wliich  the  debt  was  afterwards 
paid.  Sir  George's  relict  and  executrix  sued  Blackhill  for  relief  of  the  debt ; 
and  he  produced  a  bond  of  relief  by  Martin  of  the  original  bond,  and  in- 
sisted that  Sir  George  and  he  were  co-cautioners,  and  therefore  he  was  only 
liable  to  relieve  pro  rata,  (Martin  having  failed.)  Answered,  It  does  not 
appear  that  Sir  G^eOrge  knew  who  was  principal  and  who  cautioner,  and 
that  he  acceded  on  the  faith  of  both,  which  differences  this  case  from  that 
of  Orcliardton,  and  the  other  of  Lord  Semple,  {vide  No.  9.)  The  Lords 
found  Blackhill  liable  in  saUdum.     See  Dict.  No.  S8.  p.  14661.) 


Append*  IL] 


CAUTIONER, 


[El.CHIKS. 


/  V32.    Jidy  9. 


Scott  of  Farnish  agtdn^t 


^. 


No.  24. 
TThe  Lords  found  unanimouslyj  (me  re/hrente  fer  advice,)  that  a  cau-  CauUoner's  rigiit 

xier  who  is  entitled  to  the  septennial  prescription  by  the  act  1695,  is  not  ^S^X' sS 
"^und  to  take  the  baiefit  of  it,  but  may  after  the  seven  years  safely  pay  pay  after  the  5;even 
debt,  and  loses  none  cf  tiie  securities  he  got  for  his  relief.    There-  ^^^ 
a  cautioner  in  two  bonds  having  got  an  iii£sftment  in  lands  for  his 
which  the  prindpai  debtor  sold  long  after  the  sev^ai  years  were 
ired«  his  othar  crediton  arrested  the  price  in  the  hands  of  the  pur- 
;  who  raised  a  muitiplepoinding ;  aftw  which  only  tlie  cautioner  paid 
two  bonds  wherein  he  was  bound  and  took  assignments,    Tlie  arrest- 
creditors  objected  to  his  infeftment,  that  he  was  sufficiently  relieved  by 
e  running  of  the  seven  years,  and  therefore  his  infeftment  for  relief  was 
extinguished.    Yet  the  Lwds  repelled  the  objection  and  preferred  him. 


See  Garden  against  Ck^goiy^  21st  Januajy  nss^  voce  Hypothec 

See  Hamilton  against  Cautioners  of  Menzies,  19th  December  174*2,  voce 
Executor, 

See  Sutherland  against  Lady  Gees  and  Cautiona:,  6th  J^iuazy  1737,  voce 
Reparation- 

See  Notes. 


CHANCERY. 

See  Jurisdiction. — Member  of  Parliament, 


•  t 


Q 


» 


AnUBHfD/II.] 


{E&CHISKSH 


CITATION. 


I 


1 74&    DoDember  10.     Maoisx&ATBS  of  Ediksuboh  c^mi  ( 

CirrATioK  upofi  tiie  late  afiteonoenmig  tumults  cf  the  Towi 
bui^h,  bf  tatm^  iheJMI^ntimtn  only^  HvKlidut  dti!%  the  Council, 
null;  altiuKigh  the. art  requiKS  cidjdti^g  the  Mitgistn^es  i 
fonxh    Altered,  and  the  objection  repelled. 


No.  1. 


a^ 


CLAUSE. 


1 739-  July  25-        Ceeditojbis  of  William  Thomson. 

Me  John  Montgomery,  a  creditor  of  Thomson's,  infeft  in  his  houses  in 
Edinburgh,  consented  to  another  infeftment  given  by  him  to  Sir  James 
Carmichael  in  the  said  houses,  and  his  lands  in  Fife,  provided!  ihat  the  con- 
^t  should  mt  impoA  ^y  ^iniition  of  t^ie  sum  due  torkijo,  nor  pr^. 
dice  ^  his  light,  except  Sir  Jam^^'i  preference  ibr  his  piaymait ;  whel*eoh 
S]]r  Jtoies  was  ittfeft^,  and  in  the  schehie.  df  dSividbn  the  question  was, 
Whether  Sir  James  should  diBw  his  payment  proportionally  out  of  ilie  lands 
in  Fife  and  houses  in  Edinburgh,  which  would  be  beneficial  to  the  other 
creditors  who  had  affected  these  lands  in  Fife,  and  prejudicial  to  Mr  John 
Montgomery  ?  M  if  he  should  draw  his  whole  payment  out  of  the  lands  in 
Fife,  on  which  he  was  preferred  prima  loco,  wiiereby  Mr  Montgomery  would 
draw  his  payment  out  o£  the  houses  in  Edihbvurgh  ?  The  Lofsds  found  that 
Sir  James  must  take  his  pay ment  whotij  oUt  of  the  land^  in  Fife.  See. 
Ranking. 

q2 


Na  I. 


No.  2v 


No.  S. 


Na*. 


Afpbnd.  H.]  CLAUSE.  {vBtcnsp; 

1739k    December  IK 

Mb  Geoege  Buchan  against  Sir  William  Cockbuen.. 

A  DISPOSITION  a  non  domino  with  consent  of  the  "oettis  damnuSf  that 
consent  imports  not  barely  a  non  repugnanlia^  but  also  a  convey anoe  dTthe 
property ;  whereas  sueh  a  consent  1^  a  creditor  though  mfeft,  or  even  a 
wadsetter,  imports  no  more  than  a  bare  non  repugn/mHa^  and  not  a  con- 
veyance d£  his  debts  or  of  his  secunties  fo>  them..  Therefere,  though  the 
I/ords  first  foimd  that  Sir  WHSun  Cockbum  bovitig  cottsentedin  adiqiofii* 
tion  by  Langton  Cockbui^  of  a  part  of  his  estate  to  Mr  Buchan»  must  make 
over  his  rights  upon  the  estate  so  ^  aaneoeasary  for^ecoiily  of  Mr  Buchan's 
purchase ;  yet,  upon  reviewing  the  case,  they  altei?ed  the  interlocutor,  and 
feund  that  consent  imported  no  more  thasi  a.  wm  retpvgiwniia.  {Hee: 
DicT.  No.  85.  p,  6528.) 


1 744.     Jtdy  26; 
Ceeditoes  of  Eajsteefeaen  against  Refeesentatives  of  Anx. 

M*Leod.. 

We  gave  the  Bke  judgment  with  the  above,  (No.  2.)  and  found  that  a 
consent  by  a  li&rentrix  of  annuity  imported  only  a  non  repugnanthi 
though  it  had  also  the  words  renounce  and  overgive.. 


1748.    February  It^    *  Eael  of  Home  ^agmn^t  Bothwell. 

CoKSEUT  by  a  diebtor^  to  an  assignation^  being  in  a  contract  of  marriage 
sometimea  intexpseted  te^^be  only  kanoris  cauaa^  aad  not  sufficieat  to  debar 
him  from  objectingtto  llie  cedmt's  ri^t,.or  fiomr  eompetxng  with*  the  assig-^ 
nee  as.haidng  himself  a  better  rightf-*^The  paptide  **  of"  ia  sometimes  in- 
teq>refced  wgwu^n^^e-^Vide  inkr  eosdcm^,  voce  PEovxaiQK  xq  Heies  ASSb 
€hii,.i>E£K« 

r 
*  > 

-S«9  ^mn»2lf.  17S7#.  Ogilv£e  agtaMt  Ogibnep.  voeeYACiwrr.. 

See  CredHtes  oi  .AwMsAndt  eompedng,.  Ifith  December  1749^  voot; 

PEQVtSiOK  TO  HnOUl  AND  CHILDEEK*. 

See  NoTESt 


A»SM9.  n.]  [£LCHi£S. 


COALIER, 
SeePBonnrr,.    .  > 

COLLATION. 
See  Muxtux.  C(K9^AOT.!>*<4iBcaxuu. 

COLLEGE;. 

« 

See-JiTftiBOiCTicm';   • 

COLLUSR)N» .  . 

See  DELIKaTTEKGTtf—WAKBANDICK.  '??'*' 


COMMISSIONERS  OF  SUPPLY: 


273^..   Jv3y  2&.       Hepbdek  of  Monkrigg  against  Hav  of  Hopes; 

•  «       •  • 

A  strpsKioE  may  act  as  Commissioner  of  Supply,  if  the  property  be  valued 
at  La  00,.  though  the  superiority  be  vahied  only  at  L.40,  so  that  lands  valued 
at  L.10a  may  give  a  title  both  to  superi<Mr  and  vassal.  2cfo,  Wheie  lands 
^  different  heritors  are  parts  of  a  Barony,  valued  m  cwmiiOy  and  no  separate 
valuation,  neither  superior  nor  vassal  can  vote*  8(ib,  In  a  possessory  pio-^ 
^^^88  of  suspension  of  the  office  of  Collector  of  Supply,  no  terms  allowed  for 
/Vt>  ving  the  qualifications  of  voters..  4ft>^  A  minor  cannot  act  as  a  Cemmis- 
jg//?A«r  of  Supply^  the  minority  being  instantly  proved.  5/a,  No  judge  can. 
^^"^  in  the  question  of  his  own  sonVquaHficationy  though  he  be  not  one  of* 
;ipar&es  competing  for  the  office  <^€olleetor^ 


.    Jvly  80-,       Election  of  Clekk  of  Supply  of  Banffshiee. 

c  election  of  a  derk  of  the  Commissioners  of  Supply  cannot  be  tried 

\  ^^^^^e  w&y  of  suspension,  because  all-  parties  having  interest^  i.  e.  ilie  Cmi* 

^  ^r^^^3ic»iers,.  are  not  in  the  field  i  and  therefore  the  bill  of  suspension  was  re 

^^^CN^U  reserving  reduction  as  acoo^,  as  httf  he£oiBB  heda  done  in  tlie  ease 

^tlieClerk,  I  think,  of  the  Merse, 

^«*  Yet  .we  passed  such  a  bill  of  mnffmAaa'^Ike  efeetkm.  of  tlie  CdBfit- 
^»  but  prgudice  of  his  continuing  to  levy  the  cin,*9d  Mfyt  1747^  CdOff- 
^  cf  Supply  of  Lanark  against    i  ■■■■■■■  >    See  Puu.«ic  Offices.. 


No.  r .. 


NotSi. 


Append.  II.]  COMMISSIONERS  OF  SUPPLY.  [Etcnnss. 


No,  8. 


No- 5. 


No.  6. 


1742.    Decembers. 

SiNCLAiK  of  Southdun  against  Commissionees  of  Supply  of  CATfEHESs. 

CoMMissioKERS  of  the  year  1 742,  dixectiy  qiuotering  against  the'  Collec- 
tor of  Supply  of  17399  and  proceedings  for  an  alleged  balance  due  by  him ; 
suspension  refused  in  respect  of  the  dltus*  in  the  late  acts  prohibiting  all 
stops  of  execution ;  though  the  Commisnoners  of  the  year  1799  fo&nd  no 
balance  due,  and  discharged  the  quartering. 


1744.    February  17* 

Town  of  Kirktiall  a^inst  Inhabitants  of  SfaoMNEss. 

No.  4.  A  BURGH  ROYAL  caiuiot  lay  any  part  of  its  supply  upon  a  village,  (Strom- 

ness  being  at  12  miles  distance,)  not  within  its  jurisdiction,  nor  having  no 
dependance  on  it,  however  long  that  practice  has  continued ;  nor  even  upon 
persons  living  in  that  village  who  were  Burgesises  in  that  Burgh,  if  they 
now  had  no  trade  in  it. — ^Thereafter,  found  Kirkwall  not  liable  in  expenses ; 
when  Arniston  doubted  of  the  former  interlocutor,  because  of '  the' iarticles 
of  union. 


1751    Feh^uaryi2.  Gordon  o^iW/ Gordon. 

The  Commissioners'  sentences  dividiog.  valuations,  may  be  reviewed,  and- 
reduced  by  the  Court  of  Session,    See-,  this  Case«  voce  Member  of  Far« 

LIAMENT. 


1 753.      August  d.      SUTHERDAND  of  SwiNZIE  OgaiTiSt  SUTHERLAND^ 

Tlie  Commisrfoners  incapable  to  act  in  execution  of  the  supply  act  1 749, 
though  qualified  before,  till  they  qualify  anew.    See  this  Case,  voce  Mem-" 
ber  of  Parliament. 

See  Public  Officer. 

•  •  r 

See  Notes* 
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Append.  II.]  [Elchiks. 


COMMONTY, 


1788.    Novembers^. 

Andrew  Tennjs^tt  ia HBn^BXwooAagainit Mubbay.: 

By  contract  betwixt  four  heritors  concerning  a  commonty  in  1663,  they 
divided  a  part  of  it,  and  agreed  that  the  rest  of  it  should  remain  ccmimonty, 
eacb  party  to  hold  their  proportional  number  and  quantity  of  grazing  soums 
thereupon  yearly  as  fiiUow^^  yiz.  24b  soums  io  'Muirhouse  dykes,  20  to,  n 
second,  20  to  a  third,  and  24  to  the  fourth.  The  heritor  c^  one  of  these 
parts  pursued  tf  diirisidn  lOf  tiie  lemaining' common^  Tke  first  question 
vfksi  if  it  wasoompetasit  after  the  .contract.  Sdhf^  If  it  was  competent, 
^hcLt  was  the  hile  cf  the  divisions  The  rule  in  the  act  16&6,  or  the  pro^ 
p(»rtion  of  souma in  the  contract.  The  Lord  Ordinary  foiuMl/the  process  qf 
divi»on  competent,  but  tihat  the  nile  o£  division  was  .m  ^proportion  to  the 
number  of  soums  that  each  party  had  right  to  in  .the  common,  by  tike  con- 
tract 1663 ;  and  the  Lords  twice  adhered  without  answers,  though  some 
differed.    (See  Dicx.  No.  4.  p.  2466.) 


No.  L 


1730.'    JPehruaiyi.    Earl  of  Wigtok  and  Gark wath  dg^ain^  Feuabi?. 

.  44:  Vt^ssAL,.  i<pe|i*a  chAit^  of  land^  with  partsand  pertinent^,,  ^osseysing  }^^^  ^^ 
a  cdEamoBty  of  tl^  Bcrroqy,  by  pasturii^  and  icaa^ng  fuel  iMid.  divot  for  40 
years^  i^  ^MMWnQ  way  4s, the  Boron  hknself  poswsse^  ;.i^  it  waa  ihcapabb 
of  any  other  sort^of .  pd(|seBsion ;  Ikbe  Lcwds  found  that  the  vaasal's  iqterest 
ii)  the  oowmffnty  w<^  npt^oxkly  a  seryjitu^^^  b|it,  a  coxvancm.  property  ;  for 
tb^  4O'yf0iw  poisessien  w&s  i^n^idered  |if^  so  mtie)i  .^s  giTing  him  a  right 
in  the  coms^onty,  b/^  m  evidence  that  an  interest  in  ;the  commonty  was 
mtended  to  be  conveyqdr  foyj  the  geparal  clause  of  pftft  and  pertinent ;  which 
interest,  at  the  first  constitution  of  the  feu,  when  the.  superior  was  full  pro- 
prietor, could  not  be  a  servitude.  (See  Dict-  No.  5.  p.  2467  and  No..  6^ 
p-2468.) 


.3. 


Append*  II.]  COMMONTY.  [ELCHUi, 

i789.    Naoemher  7. 

Sir  David  Daleymplc  against  Hay  of  Drummelzler. 

In  dividing  a  oommonty  betwixt  a  Barony  on  the  one  part,  and  lands  of 
another  heritw  having  an.  interest  in  the  oommonty ;  in  the  division,  the 
whole  Barony  ought  not  to  be  valued^  unless  the  whole  pastured  upon  that 
common ;  but  only  the  particidar  farms  or  towns*  that  are  proven  to  have 
been  in  use  to  pacture  upon  it :  Which  rule  had  also  before  been  followed 
In  the  division  of  the  common  of  Biggar,  betwixt  the  Earl  of  Wigton  and 
Lod^hart  of  Carnwath^  and  their  feuars.    (Na  8.) 


J^.M^ 


1 740«    February  1«     Sir  Robert  Stewabt  against  His  Vassaia 


Na4. 


Commonty  cannot      )jo  pirocess  foT  a  dividon  of  commonty  Ika  on  the  act  1695»  at  the  ia« 

be  divided  at  the  «•■  •  t*    %  •^v*  •     ^ 

instance  of  the  sole  stance  of  the  proprietor  of  the  oommon«  agamst  those  having  servitudes 
proprietor  against  ^  pastuTage  OD  it,  where  there  is  no  common  property,  but  the  whole 
servitudes  of  pas*  property  is  in  oue,  and  the  rest  have  only  servitudes  of  common  pasturage^ 
tur^  ujion  it       though  these  servitudes  are  so  laige  as  to  Exhaust  the  whole  use  of  tibe 

6fqpeifioa    (See  Dict.  Na  &  p.  24i6d. 


Na«. 


1 7*0.    Fehmary  2. 

Puke  of  Douglas  and  Mr  Jaues  Baillie  against  Bailue  of  littlei^ 

A  Common  having  beeb  immemotially  possessed  by  a  eertain  definite  nmn- 
ber  of  soums  fi)r  each  proprietor ;  and  though  in  1719  the  tenants  finding 
ihe  ground  overstocked^  restricted  the  soums  to  a  lesser  number,  yet  still 
they  observed  fhe  same  proportions  among  the  heritors  j-Hiotwithstanding 
{hereof  the  Lwds  found  diat  the  Valuation  of  the  several  heritors'  lands 
behoved  to  be  the  rule  of  division  according  to  ih6  act  of  Parliament,  and 
not  the  proportion  of  soums  that  each  heritor  was  allowed  to  pasture,-* 
where  the  preceding  dedision,  Andrew  Tennent^  (No.  1.)  was  quoted  and 
answered.    <See  Dicx.  No,  9.  p,  2474.) 


Api*^>'i>-  n.] 


COMMONTY, 


][ELCIIUiS. 


174^3.    Jwfie  2. 


ni 

bjr 

Sli 
ttic 


/^^ 


Davidson  againH  ELsbr, 


DIVISION  being  pursued  before  a  Sheriff,  of  lands  whereof  some  lay 
and  some  were  commonty ;  in  respect  that  by  the  S8th  act  1 695, 
<5lividing  commonties  is  committed  only  to  the  Court  of  Session,  though 
2Sd  act  1695,  the  dividing  runrigg  may  be  pursued  before  the 
we  passed  an  advocation  of  the  process ;  but  resolved  to  remit  to 
Sheriff  as  usual  to  make  the  division,  but  to  be  reported  to  this  Court* 
Jurisdiction — Runridge.) 


N(y» 


i*74^S.     Junes. 

^it*     C^EORGE  Stewart  of  Grandtully  against  Mr-  John  M^Kenzie  of 

Delvin. 

A.FTER  a  hearing  in  presence  on  the  import  of  the  38th  act  1695,  found 

^Wt  where  one  has  a  right  or  servitude  of  pasturage,  on  grounds  the  pro- 

V^srty  of  another,  promiscuously,  or  in  common  with  the  proprietor,  a  pro- 

^»ss  of  division  may  lie  for  dividing,  (not  the  property,)  but  the  superfice, 

iii  ph)portion  to  their  respective  interests  in  the  superfice,  the  property  still 

remaining  as  it  was,  and  without  any  pra^cipuam  to  the  proprietor,  and  the 

division  to  be  not  in  proportion  to  the  parties  valuations,  but  in  proportion 

to  their  rights  of  pasturage ;  and  this  notwithstanding  the  judgment  in  Sir 

Robert  Stewart's  case  on  the  preceding  page,  (No.  4.)  which  we  would 

not  alter,  for  this  seems  rather  upon  the  common  law  than  the  statute. 

(See  DiCT.  No.  10.  p.  2476.) 


No.  T- 


1752.    December  15. 

Mrs.  Balfour  of  Burleigh  against  Moncbief  of  Reddie,  &c. 

A  BARONY  was  found  not  entitled  to  a  proportion  of  the  commonty  cor- 
re^nding  to  the  valuation  of  the  whole  Barony,  which  often  comprehends 
not  only  lands  discontiguous  and  lying  at  great  distances  from  each  other, 

R 


No.  6. 


\ 


Appekd-  n.]  GOJVIMONTY.  [Elchoi. 

No.  B.         but  also  often  subjects  of  their  own  nature  not  capable  of  a  share  of  a  com- 

monty,  as  rights  of  annuahent,  servitudes,  patronages^  jurisdictions^  fiA- 
ings,  mills,  &c.  but  only  to  a  proportion  corresponding  to  Ae  Taluation  of 
that  part  of  the  Barony  that  was  in  use  to  possess  the  commonty^  (See 
DiCT.  No.  12.  p.  2479.) 

See  Notes. 


Appxkd.  IL]  [£lcbi£&. 


COMMUNION-ELEMENTS. 


1742.    June  9. 

Hebitobs  of  Steathmiglo  agavMl  Mr  Geobge  Gillespie, 

A  MiNiSTEB  may  sue  at  the  instance  of  any  of  his  lieritors,  within  the 
years  of  prescription,  to  put  into  the  pow's  box,  the  money  aHoweel  for  pur- 
chasmg  communion-elements  of  such  years  as  the  sacrament  was  not  admi- 
BistratecL    See  Poob« 


COMMUNITY. 


^tmmtl^m^tmm 


1736.    Jvly  18.  Akdebson  against  Campbell. 

CoBPOBATioK  may  subsist  in  the  person  of  one.    See  this  Case,  voce 

JUBISmCTION. 


1740.    Jv/ne  *,  7. 

MrrcHELSON,  and  Otheb  Goldsmiths  of  Edinbubgh,  agoimt 

M'Kenzie  and  Lesly. 

A  MEMBEB  of  this  Corporation  giving  over  his  employment,  and  not 
keeping  shop,  this  does  not  deprive  him  of  his  Corporation  privileges,  or 
right  of  voting  at  the  meetings,  if  he  reside  in  the  town,  and  pay  his  share 
of  the  burdens.  2^%,  The  being  keeper  of  the  Parliament  House,  and 
one  of  the  macers  of  Justiciary,  are  not  inccHnpatilde  with  th^  office  o^ 
goldsmith. 

B.2 


Net. 


No.  i. 


No.  S., 


No.  S. 


No.4. 


No.  5. 


Kf».tf. 


Append.  H-]  COMMUNITY,  [Elchies. 

1740.     July  d. 

Dr  Glen,  and  Othee  Subgeons  of  Edinburgh,  against  Deacon  Cun- 
ningham. 

E.  Hay's  decreet-arbitral  having  provided  that  no  member  of  a  cor-^ 
poration  of  Edinburgh,  having  a  benefice  or  lucrative  office  fi*om  the  town 
or  trade,  should  have  any  vote  in  the  corporation ;  and  the  Town  of  Edin- 
burgh, instead  of  paying  annually  to  the  Surgeons  of  the  Poor,  their  ac- 
count of  medicines  having  altered  the  method,  and  settled  600  merks 
yearly  on  the  Poor's  Surgeon,  and  given  the  office  to  William  Mitchell  r 
the  Lords  found  that  he  was  within  the  terms  of  the  decreet-arbitral,  and 
could  not  vote;  but  afterwards  they  repelled  an  objection  against  Mr 
Monro,  as  falling  under  the  same  clause,  as  being  Professor  of  Anatomy 
in  the  University,  and  his  salary  paid  out  of  the  Town's  gift  of  two  pennies 
on  the  pint  of  ale. 


1 743.    June  3.        Baxters  of  Edinburgh  against  Shiells. 

Corporation  of  Baxters,  whether  they  could  by  their  act  or  contract 
bind  the  individuals  to  employ  one  particular  person  to  carry  their  grain 
and  flower  to  and  from  the  mills ;  and  whether  we  could  pass  a  suspension 
of  their  contract,  so  far  as  it  might  affect  the  members  dissenting  ?  The  bill 
was  passed* 


1749.   November  80.   Maltmen  (rf  Glasgow  against  Robert  Tennent; 

An  innkeeper  in  Glasgow,  who  brewed  his  own  ale,  baked  his  own  breads 
and  butchered  his  own  meat,  not  bound  to  enter  himself  with  these  Corpo* 
rations,  or  to  desist  from  brewing  or  baking,  &c.     Vide  No..6«.  irifra^ 


1749.    Nofoewber  80^     Maltmen  of  Glasgow  against  John  Luke; 

But  another  innkeeper,  who  had  entered  with  them^  and  swore  in  the 
usual  form  to  observe  their  statutes,  found  liable  to  pay  the  small  dues  im- 
jgpsed  by  the  Corporation  for  their  poor.     Vide  No.  5.  supra. 


1752.    Julys. 
Coopers  of  Perth  against  Davidson  and  Donaldson,  and  Others. 

The  Lords  found,  that  the  merchants  in  Perth  may  have  persons  of  sldll 
as  their  servant  to  make  salmon  casks,  and  pack  their  salmon  for  exporta- 
tion, and  are  not  obliged  to  hire  the  coopers  of  Perth,  who  are  a  branch  of 
the  Incorporation  of  Wrights,  as  a  man  may  employ  his  own  servant  to  shave 
him,  or  make  his  clothes ;  or  a  merchant  may  employ  his  own  servants  to 
sew  wrappers  about  his  packs  or  bales  of  goods ;  and  they  suspended  a  de* 
creet  of  the  Magistrates  of  Perth  at  the  instance  of  the  Corporation  of  Wrights 
fining  these  servants,  or  rather  coopers,  renitent.  Minto,  Kilkerran,  et  me, 
who  thought  that  was  eluding  all  Corporation  privileges^  and  by  the 
same  argument  a  merchant  may  hire  as  liis  servants  weavers,  shoemakers, 
or  any  other  craftsmen,  if  he  can  find  employment  enough  for  them  either 
by  home-sale  or  by  export ;  for  the  President  thought  that  tliey  might 
employ  their  servants  to  make  casks  for  export,  though  no  salmon  were 
packed  in  them.    (See  Dict.  No.  68.  p.  1938,  and  No.  112.  p.  2006.) 


1753.    Naoember  28.    Duke  of  Roxburgh  agaimt  Town  of  Kklso. 

The  Merchant-Company,  and  five  crafts  in  Kelso,  were  found  to  be  In- 
eorporations,  by  acting  as  such  for  upwards  of  1 50  years,  with  the  know- 
ledge and  consent  of  the  Earls  of  Roxburgh,  the  Barons,  though  they  could 
produce  no  seals  of  cause,^  but  acts  regulating  their  several  crafts  with  the 
Barons  consent  r  but  in  respect  of  a  power  reserved  in  these  regulations  to 
the  Barons  to  review  and  alter  them,  therefore  fpund  them  subject  to  such 
regulation!^  as  the  Duke  or  liis  Bailie  should  make,  touching  the  govern- 
ment of  the  Corporations  or  trial  and  admission  of  entries,  the  same  being 
always  for  the  weU  of  the  Corporations  and  Burgh.  2(fo,  Found  the  Duke 
bound  to  apply  to  the  policy  of  the  Burgh  certain  customs  given  him  to 
be  applied  to  that  use  by  his  charters  in  1614  and  1634,  though  that  use 
was  not  mentioned  in  any  of  his  charters  since  that  time ;  but  found  that 
part  of  these  customs,  which  had  always  been  given  to  his  Baillie,  was  a 
proper  application.  Stopt  by  a  reclaiming  bill.  (See  the  ultimate  result, . 
DiCT.  No.  6.  p.  1800.) 

See  Heritors  and  Burgesses  of  Musselburgh  against  Magistrates,  SOth 
June  1752,  voce  Bukgh  Royal.    (Dict.  p.  2521.) 


No.  7. 


No.  8. 


A»MNB.  11.3  COMMUNITY.  [Elchies. 

See  Laing  against  Ma^trates  of  Selkirk^  2d  December  1 747,  voce  BuBGR 

Royal.    (Dict.  No.  21.  p.  2515.) 

/ 

T 

See  Creditors  of  Menzies,  10th  Jimuary  1 739»  vo^  AbAestmekt.  (Dict. 

p.  2587.) 

See  Notes. 


AfFZNX).  n.]  [ELeH:*KB 


COMPENSATION-RETENTION^ 


1 733.    June  29-  Baillie  against  Dawson, 

FoiTND  that  compensation  is  competent  after  a  decreet  in  absence  ob- 
tained against  one  out  ^  the  country  who  knew  nothing  of  the  process. 
\Vide  No.  K  voce  Bill  of  Exchange^ 


1 738.    November  29. 

Susan  Baeham,  Relict  of  Feasee  of  Kinmundie  against  Loed  Moe- 

DAUNT. 

An  Assignee  piirsuing  for  payment,  compensation  upon  a  debt  of  the 
cedent's  assigned  to  the  defender  was  repelled ;  because,  though  his  assig- 
nation was  prior  to  the  pursuers,  yet  the  defender  had  not  intimated  his 
assignation  to  the  pursuer's  cedent,  (then  his  creditor,)  till  after  the  pur- 
suer had  intimated  her  assignation  to  the  defender. 


1735-    July  24-        Dr  Leaemont  against  Watson  of  Saugliton, 

CoMPENSATioK  of  a  widow's  jcHuture  sustained  by  exp^tises 
Ameral,  against  the  physkaan  who  attended  her  at  her  death  for  I 
though  he  was  bound  to  bury  her.    (See  Notes.) 


NQ..1 


No*.2. 


No.  a 


Append.  IL] 


COMPENSATION— RETENTION. 


[Elchies. 


No.  4. 

Effect  of  fraud  in 
reference  to  Com- 
pensation. 


1 738.     June  50. — Juli)  28. 

Clekk  of  Glcndoridi  agmnst  Ferguson  of  Townhead. 

William  Murray,  of  To^uilicad,  took  a  bond  from  Ids  son  John  for 
L.^0  sterling  in  name  of  another  infant  son  James.  After  WiUiam's  death, 
Clerk  of  Glendorich  a)nfirmeA'executor-creditcM'  to  him,  jaid  gave  up  this 
bond  of  James's  in  the  testament,  and  obtained  a  decreet  of  reduction  and 
declarator  against  James,  finding  the  bond  was  presumed  William  the 
father's  money,  and  affectable  by  his  creditors,  and  therefore  carried 
by  his  confirmed  testament,  and  against  John  decerning  to  pay  the  money 
to  Clerk  ;  and  having  thereupon  inhibited  John,  and  now  pursuing  reduc- 
tion of  a  sale  of  his  lands,  tlie  defenders  proponed  compensation  against  the 
'  L.50  bond  due  by  John,  by  debts  of  greater  value  due  to  John  by  William 
his  &ther ;  but  the  Lords  found  that  the  said  debt  due  by  John  to  his 
brother  James  Murray,  as  it  stood  in  the  piu-suer  Clerk  of  Glendorich's  per- 
son, was  not  compensable  by  the  debts  due  to  John  by  WiQiam  his  &ther, 
because  John  could  not  have  compensed  it  against  his  brother  James  by 
these  debts  due  to  him  by  his  father ;  and  though  his  granting  the  bond  in 
the  name  of  his  brother  James  could  not  prejudge  the  creditors  of  William 
the  father,  whose  money  it  truly  was,  yet  their  being  reponed  agcunst  the 
&aud  could  not  benefit  John  the  debtor,  nor  any  deriving  right  from  him* 


No- 5. 


1 740.     July  24. 


Leith  of  Leithhall  against  GoUdok  of  Law. 


Compensation  by  a  chirographum  redditum  debttori  allowed  to  be 
^ain  xeared  up  by  witnesses,  and  on  advising  the  proof  sustained.  Vide 
Witness. 


No. -C. 

Recdmpensation. 


1 789.    January  2. 

Sir  William  Maxwell  fl^zW  Ceeditobs  of  Sir  Godfrey  M'Culloch. 

-Sir  William  Maxwell  being  debtor  to  Sir  Godfrey  M^CuUoch  in 
1688,  became  afterwards  creditor  to  him  in  some  debts  wherein  he  had 
been  cautioner  for  Sir  Godfrey,  and  had  paid,  and  for  which  he  had  security 
in  the  liferent  escheat  bv  the  donatofs  backbond  in  Exchequer,  and  there- 


Appekd.  IL]         compensation—retention.  [Elchies- 

fore  became  creditor  by  other  debts  purchased,  for  which  he  had  no  otha:  No.  6. 
security  than  the  other  creditors ;  and  in  the  competition  the  other  creditors, 
in  order  to  diminish  his  credit  upon  the  escheat,  having  proponed  com- 
pensation  on  the  debts  due  by  him  to  Sir  Godfrey  in  1683;  Sir  William 
proponed  recompensation  upon  Sir  Godfrey's  debts  last  acquired  by  him, 
and  wliich  were  not  secured  upon  the  liferent  escheat.  The  Lord  Ordinary 
first  found  that  the  compensation  must  operate  betwixt  those  debts  due  by 
Sir  William  Maxwell  in  1683,  and  such  of  Sir  Godfrey's  debts  as  thereafter 
came  first  into  Sir  William  Maxwell's  person  ;  but  having  afterwards  re- 
ported it,  the  Lords  found  that  compensation  being  proponed  against 
the  debts,  for  which  Sir  William  had  security  on  the  liferent  escheat^ 
he  may  recompence  on  any  other  debts  in  his  person  prior  to  the  pro- 
poning the  compensation ;  and  upon  a  reclaiming  bill,  it  appearing  that 
Sir  WilUam  had  ahready  proponed  recompensation  in  part  upon  three  debts 
secured  on  the  escheat,  which  was  sustained  and  decreet  extracted,  they 
found  that  that  decreet  must  stand ;  but  as  to  the  balance  remaining  of 
the  debts  due  by  Sir  William,  they  adhered  to  their  former  interlocutor. 
FiJe  9th  November,  1739,  Forbes  against  Innes,  i;oc^  Indefinite  Pay- 
MENT. — ^N.  B.  The  Lords  thought  a  debtor  of  a  bankrupt  cannot  compense 
on  debts  of  the  bankrupt  acquired  after  the  bankruptcy,  but  the  point  not 
being  argued,  they  remitted  it  to  the  Ordinary.   (See  Dict,  No,  7*  p.  2550,) 


J  7*2.    February  26.    Eael  Strathmoee  against  Earl  of  Aboyne, 

The  heir  being  pursued  for  a  debt  of  the  defuncts,  may  propone  com- 
pensation on  a  moveable  debt  due  to  the  said  deftmct  without  confirm- 
ing it.     (See  DiCT.  No.  33.  p.  2^73.) 


1 


742.    December  7-    Creditobs  of  Kinsterie  against  Ross  of  Kilravock. 


Compensation  being  pleaded  against  an  assignee,  he  may  recompence  by 
debts  due  to  his  cedent,  though  not  assigned  to  him,  and  may  compense  by 
what  debts  he  purchases,  so  as  to  preserve  entire  a  debt  secured  by  inhibition. 
And  the  cedent,  who  was  creditor  by  a  debt  so  secured,  and  debtor  by 
other  debts,  being  also  cautioner  for  his  debtor  now  lapsus,  may  retain  the 
debts  due  by  him  for  relief  of  his  whole  engagements  as  cautioner,  and  is 
not  obliged  to  suffer  these  debts  due  by  him  to  be  applied  to  extinguish  the 

8 


No.  T. 


No- a. 
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No.  8*  debt  due  to  him ;  and  that  though  the  common  debtor  was  also  cautioner 

for  him  in  sundry  debts,  which  was  no  security,  the  common  debtor  being 
lapstis ;  and  the  same  thing  was  found  competent  to  his  assignee.  (See 
DiCT.  No.  18.  p-  2568.) 


1 742.    December  9-        Ceeditoes  of  Pateeson  against  WAxjhAS^ 
No.  9- 

Compensation  of  debts  purchased  after  decreet  injbro^  repelled.    (See 
DiCT.  No.  110.  p.  2646.) 

See  Mansfield  against  Buchanan,  1 8th  November  1738,  voce  Bill  of. 
Exchange. 

See  M<;;uIlodi  against  Ross,  22d  January  1752,  voce  ADJUDiCATl017i 

S«e  Notes. 


Affskd.  II.]  [Elchies. 


COMPETITION. 


1133.    February  14. 
M*GiLL  of  Rankeillor  against  Real  Creditoes  of  Hay  of  Naughton. 

Competition  betwixt  arrestments  and  infeftment  of  annualrent,  though 
audi  infeftments  will  not  exclude  bona  Jide  paymaits  made  by  tenants  to 
the  heritor,  when  -the  annuah^nters  have  done  no  diligence  to  interpel 
them,  yet  while  the  rents  are  in  the  tenants*  hands^  the  infeftments  without 
diligence  are  preferaUe  to  all  assignees  conventional  or  legal  by  arrest- 
jnent.  Vide  28th  November  1 748^  Creditors  of  Sir  John  Douglas^  voce 
Annualeent.  • 


1-736.    December  1*        Ceebitoes  of  Sir  James  Dunbae^ 

Though  a  disposition  directly  to  creditors  or  to  trusttes  for  their  behoof 
may  prefer  the  creditors  pari  passu  without  respect  to  after  diligence,  yet 
a  disposition  to  one  with  the  biu'den  of  debts,  or  for  payment  of  debts,  has 
not  that  effect,  but  they  are  preferaUe  according  to  their  diligences 


}  737.    July  15.     Bell  of  Blackethouse  against  John  Gauthshoee, 

.  The  first  complete  real  right  is  preferred  to  a  prior  personal  conveyance 
of  a  personal  right.  Oliphant  purchased  a  house  at  a  judicial  roup,  and 
without  being  infeft  sold  it  to  one  Chatto,  who  was  erroneously  infeft  on 
Olipliant's  dijsposition.    Chatto  gave  an  heritable  security  iii  it  to  Bell  gf 

S2 


No.  i. 


No.  2, 


Nd.  3. 
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No.  8,  Blackethouse,  whereon  he  also  was  infeft,  but  erroneously  for  the  above 

reason.  Thereafter  Garthshore  adjudged  from  Chatto,  and  particularly  ad- 
judged Oliphanfs  decreet  of  sale  and  disposition  to  Chatto,  and  was  duly 
infeft  by  the  superior  upon  the  decreet  of  sale  and  his  adjudication.  The 
Lords  at  first  preferred  BeU  of  Blackethouse,  as  having  first  denuded  Chatto 
of  his  personal  right ;  but  upon  a  reclaiming  bill  and  a  hearing  in  presence, 
they  preferred  Garthshore,  as  having  the  first  complete  real  right.  Vide 
Thomas  Boyes's  Case,  10th  January  17S8,  t;oce  Cautionek.    (See  Dict. 

No.  80.  p.  284.8.) 


No.  4. 


1737.    Novcinba^  S. 

Captain  Chalmers  against  Sir  James  Cunningham. 

There  being  many  adjudications,  and  infeftment  upon  one  of  them,  and 
thereafter  there  being  an  infeftment  of  annualrent  upon  an  heritable  bond 
granted  before  any  of  the  adjudications,  and  then  several  other  adjudica- 
tions ;  there  was  no  question  that  the  adjudication  with  the  infeftment  on 
it,  before  the  infeftment  of  annualrent^  was  preferable ;  but  the  question 
was  as  to  ac^udications  within  year  and  day  of  that  first  effectual  one,  and 
which  are  preferable  pari  pa^su  with  it,  whether  they  are  also  preferable 
to  the  infeftment  of  annualrent,  whether  they  were  led  befc»re  or  after  it, 
or  e  contra  ?  The  Lords  found  the  infeftment  of  annualrent  preferable  to 
aU  adjudications,  whether  prior  or  posterior  to  it  on  which  no  infeftment 
followed^  notwithstanding  they  were  within  year  and  day  of  the  said  first 
effectual  adjudieatibn ;  and  therefore  adhered  to  the  Lord  Ordinary's  inter- 
locutor^ that  annualrent  ought  to  be  stated  in  computo  of  the  real  debtsi 


1758.    Jnntcary  1&.       Creditoes  of  Mr.  Pateeson,  Compe^w^. 

No.  6. 
ARpfixakentersj  &c.      LoRD  Prestonhall,  in  1710,  disponed  his  estate  to  Lord  Roystoim, 

under  backbond  for  certain  uses,  with  procuratory  and  precept.  Lord  Roys^ 
toim,  in  1715,  with  consent  of  Fraserdale,  sold  the  estate  to  Mr  John  Pater* 
spn,  and  disponed  it,  but  without  either  procuratory  or  precept,  only  he 
assigned  to  him  the  procuratory  and  precept  in  Lord  Prestonhall's  disposi- 
tion, but  Mr  Paterson  never  was  infeft.  In  1716,  Lord  Roystoun,  without 
his  own  knowledge,  was  infeft  on  Lord  Prestonhall's  precept.  In  1 729  Mr 
Paterson  granted  several  heritable  securities,  rights  of  annualrent,  and 
Jissigned  to  them  Lord  Ftestonhall's  procuratory  and  precept,  that  had  been 
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assigned  to  him  by  Lord  Roystoun  as  above ;  and  t^ey  were  infeft  base       No.  5. 
upon  the  precept,  not  knowing  that  it  had  been  abready  executed  in  Lord 
Roystoun's  person  in  1716 ;  and  Mr  Paterson  died  bankrupt  in  terms  of 
the  act  1696,  about  1782  or  1788.    These  annualrenters  having  discovered 
the  defect  of  their  infeftments,  they  anno  1 788  took  a  decreet  before  the 
Sheriff  of  Edinburgh,  against  Lord  Roystoun  to  infeft  them,  founded  on. 
the  obiigement  of  style  in  his  disposition  to  Mr  Paterson,  obliging  him  to 
infeft  him,  and  to  which  they  had  right ;  and  in  obedience  Lord  Roystoun 
granted  them  precepts  of  sasine  whereon  they  were  infeft,  and  they  ad- 
judged likewise  in  implement  of  Lord  Roystoun's  disposition  to  Mf  Paterson#^ 
Other  two  personal  creditors  adjudged  from  Mr  Paterson's  heir  upon  de«» 
Greets  coffnitionis  causa^  viz.  Bethune  of  Kilconquhar  and  Mrs  Sinclair ;  but 
a  third  dass  not  only  adjudged  from  Mr  Paterson's  heir,  whereby  they  car- 
ried the  procuratory  in  Lord  Prestonhall's  disposition  that  had  not  been 
executed,  but  alsa  expede  a  diarter  of  resignation  and  adjudication  upon 
that  procuratory  in.  the  person  of  their  trustee  Silconquhar,  who  was 
thereupon  infeft ;  and  in  the  competition,  the  Lords  found  that  the  heri- 
table bonds  fell  not  under  the  act  1696,    The  reason  was,  that  Mr  Paterson 
the  bankrupt's  right  remained  still  personal^  and  was  efi&ctually  conveyed 
by  his  personal  assignation,  agreeably  to  the  decision  Colonel  Charters 
against  creditors  of  Blair  decided  I  think  alx)Ut  1781.  ^    2do.  They  found 
the  infeftments  given  by  Lord  Roystoun  in  1 788  not  quarrellable  on  either 
tile  act  1621  or  1696.    But  then  as  to  the  superiority  of  Lord  Roystoun's 
base  infeftment,  to  which  the  above  three  classes  of  creditors  had  the  first 
eomplete  right  by  their  charter  on  the  procuratory  of  resignati<m,  the  Lords 
preferred  them  upon  that  superiority,  notwithstanding  the  former  assigna- 
tion of  that  procuratory  by  Mr  Paterson  to  the  creditors  annualrenters^. 
(agreeable  to  the  decision  in  the  case  of  BeU  of  Blackethouse,  No.  8.  supra. \ 
Vide  Creditors  of  Prestohhall,  22d  Deciember  1788,  xxKe  Ranking  andj^ 
Sai^e. 


1 74 1 .    Fehruary  24; 

Ceeditobs  of  Earl  of  Buchan  against  Lord  Cardross. 

An  assignation  to  mails  and  duties  completed  by  intimation  and  posses- 
sion preferred  to  a  posterior  adjudication,  not  completed  by  either  infeft* 
ment  or  diarge  against  superiors. 

•  Sec  Diet-  No.  262,  p.  1259. 


No.e. 
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1 746.    December  5.      John  Graham  against  Creditors  of  Trail. 

No.  7.  •  ,    , 

Effect  of  personal        IsABEL  Tr AIL  disponed  the  lands  of  Blebo-holes  to  Margaret  Bonnar^ 

I'ighj^.  yf\\h  procuratory  and  precept ;  and  she,  with  consent  of  Thomas  Graham, 

her  husband,  for  all  right  he  had  jure  mariti,  or  otherwise,  and  as  taking 
burden  for  his  wife,  and  they  both  with  one  consent  sell  them  to  Thomas 
Trail,  The  husband  acknowledges  receipt  of  the  price,  and  becomes  bound 
in  absolute  wairandice,  and  assigns  the  procuratory  and  precept  in  Isabel 
Trail's  disposition,  but  not  being  infeft,  did  not  themselves  grant  any  pro^ 
curatory  or  precept.  A  bond  apart  was  taken  for  the  price,  d>ntaining  a 
dause,  empowering  the  buyer  to  retain  for  purging  incunibrances ;  and  a 
part  of  the  price  never  was  paid,  but  Graham  the  husband  did  himself 
purchase  two  old  debts  isecured  by  infeftment  upoQ  the  lands*  Thomas 
Trail  broke,  and  his  creditors  adjudged,  and  one  of  them.  Sir  Alexander 
Wedderbum,  took  infeftment  on  Isabel  Trail's  procuratory ;  but  Graham 
the  husband  did  not  adjudge  for  the  remainder  of  the  price,  relying  as 
was  said  on  his  two  real  debts*  In  the  ranking,  the  other  creditors  con- 
tended, that  on  the  bond  for  the  price  he  was  only  a  personal  creditor,  and 
that  he  could  not  be  ranked  on  these  two  real  debts,  because  6£  the  farocard 
ju^  mperveniens  atictori,  which  he  was,  and  was  liable '  in  absolute  war- 
randice, and  Minto  Ordinary  found  so.  But  upon  a  reclaiming  bill  we 
found,  that  he  ought  to  be  ranked  on  these  to  the  extent  of  what  remains 
due  of  the  price.  The  Ordinary  himself  came  to  be  of  this  opinion,  and  all 
of  us  but  Dun.  Some  thought  he  was  only  consenter  and  not  disponer^ 
and  that  the  brocard  does  not  hold  in  the  case  of  only  a  consenter ;  others 
thought  that  the  non-payment  of  the  price  was  a  mid  impediment.  But 
my  reason  was,  that  a  personal  conveyance  cannot  denude  any  person  of 
an  infeftment ;  that  if  infeftment  had  been  taken  on  a  precept  or  procura- 
tory by  Margaret  Bonnar,  in  which  her  husband  was  consenter,  the  infeft- 
ment might  indeed  convey  any  right  in  him,  or  that  he  should  afterwards 
acquire  as  jzis  superveniens ;  but  that  the  only  right  flowing  from  Mar- 
garet Bonnar  or  him  was  a  personal  assignation,  which  could  not  transmit 
any  real  right  that  was  in  either  of  them ;  and  though  the  husband  was 
bound  in  the  warrandice,  yet  the  non-payment  of  the  price  was  always  a 
good  defence  against  any  action  of  wairandicei 
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1747.    January  24.    Ceeditoes  of  Whitehaug15,  Competing. 

Th£E£  being  an  inhibition  and  three  infeftments  of  annualrent  all  pos- 
terior to  it,  and  then  an  adjudication  on  the  inhibition  ;  the  question  was^ 
whether  the  annualrents  should  be  ;first  preferred  and  ranked  in  their  order^ 
and  then  the  inhibitor  to  draw  proportionally  jfrom  each  of  them,  which  has 
been  the  general  practice  for  50  years  ?  or,  if  the  inhibition  must  be  ranked 
first,  and  next  the  annualrenters  in  their  order,  so  as  all  the  deficiaicy  shall 
fell  on  the  last  annualrenter.  By  the  President's  casting  vote  tliis  last  car- 
ried, after  long  pleadings  at  the  bar  and  reasoning  on  the  bench  Adhered 
to-  John  Lithgow  was  the  first  annualrenter.  Vide  M'Gill,  No.  1 .  supra. 
Vide  Hope's  CreditOTs,  2d  February  1 750,  voce  Inhibition.  (See  Dicx. 
No.  101.  p.  2896.) 


1749*    Nwember  24.        Ckeditoe&  of  Chaeles  Gbay. 

Competition  of  arresters, — ^the  tarester  preferred  his  debt  being  a  bill 
accepted  by  two  persons,  viz.  the  common  debtor  and  another ;  the  crediteMr 
postponed,  insisted  that  the  said  bill  should  be  assigned  to  him  against  the 
co-obligant.  Answered,  He  could  not  in  equity  assign,  because  that  other 
person  was  truly  only  cautioner  for  the  common  debtor.  Of  this  there  was 
no  written  evidence ;  but  as  the  foundation  of  the  debt  was  a  bargain  of 
victual,  a  proof  before  answer  was  allowed  by  witnesses,  and  a  pretty  con- 
vincing proof  was  brought ;  and  therefore,  though  we  doubted  whether  it 
was  competent  to  prove  by  witnesses  that  one  of  two  acceptors  of  a  bill  ia 
only  cautioner,  yet  as  this  claim  to  have  the  bill  assigned  was  only  a  daio^ 
in  equity,  we  found  the  creditor  preferred  not  bound,  to  assigns 


1750.    June  18.    Competition  Dempstee  and  Ladt  Kinloch. 

In  Dempster's  case,  mentioned  voce  Foefeituee,  Dempster  being  pre- 
ferable on  his  heritable  bond  to  Lady  Kinloch,  because  his  sasine  was  first 
registrated,  the  Lady  obiected  that  he  could  not  be  preferred  for  the  whole 
L.20,000,  but  only  the  L.8735,  the  sum  then  advanced,  and  that  he  wa« 
iiot  at  all  creditor,  far  less  a  real  creditor,  fer  the  remamder  tiU  I>ee«B[^b«r 


No.0. 


No.^». 


Ka  lO. 


[' 
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• 

No.  10.         1743.    Answered :  He  was  creditor,  and  a  real  creditor  for  tlie  whole  sum 

from  the  date,  only  Sir  James  was  creditor  to  him  by  liis  counter  obliga^ 
tion,  and  numberless  such  transactions  are  daUy  made  both  in  sales,  in  wad- 
sets, and  infeftments  of  annualrent.  The  Lords  by  the  narrowest  majority 
preferred  Dempster,  but  on  a  reclaiming  bill,  they  altered  and  preferred^the 
Lady  as  to  aU  but  the  L.8735  advanced. 


1 75 1 .    Jan.  23,  June  12. 

CiiEDiTOKS  of  FuLLERTON  of  Carleton,  Compethiff. 
No.  11. 
there^rn  owl  '^  Captain  Fullerton  of  Carlctou  in  1 723,  gave  ]Mr  John  Murray  an 

tion  to  assign  >      .  heritable  bond  for  200  merks  on  some  tenements  and  burgh-acres,  whereon 

he  was  infefl  in  1 724 ;  and  in  1 726  the  Captain  disponed  these  tenements 
and  burgh-acres  for  love  and  favour  to  his  second  son  Samuel,  with  abso- 
lute warrandice.     In  December  1730  Murray  used  inhibition,    and    in 
February  1732  adjudged  his  debtor's  whole  estate.    The  Captain,  after  the 
inhibition,  sold.  Auchinlay  to  Thomas  Bain,  who  on  distress  was  forced  to 
pay  the  debt  in  the  inhibition  and  to  take  nght  to  it.    John  Fullerton  suc- 
ceeded the  Captain^  and  his  creditors  adjudged  both  estates,  that  is,  both 
John's  and  Samuel's,  and  were  all  within  year  and  day  of  the  first  eifeetual 
adjudication,  dated  7th  June  1743,  and  pursued  a  sale  of  both  estates,  which 
is  earned  on  by  Bain  in  right  of  Murray's  debt.    The  creditors  of  Samuel^ 
who  were  infeft  in  these  tenements  and  burgh-acreS  for  sums  near  their 
value,  insisted  that  Bain  ought  to  draw  his  whole  payment  out  of  John's 
estate,  being  preferable  to  all  the  creditors ;  or  if  he  were  also  ranked  oil 
Samuel's,  or  if  he  should  draw  any  part  of  his  payment  out  of  that  estate^ 
that  he  was  bound  to  assign  to  them  against  John's  estate,  because  the 
Captain  had  disponed  these  tenements  with  absolute  warrandice.    On  the 
other  hand,  John's  creditors  insisted,  that  it  was  a  debt  on  these  tenements 
and  acres  before  they  were  conveyed  to  Samuel.    But  the  Lords  found,  2sd 
January  1751,  that  if  Bain  was  ranked  on  Samuel's  estate,  he  must  convey 
to  his  creditors,  and  thereby  draw  his  whole  payment  out  of  John's  estate^ 
«nd  12th  June  1751  they  adhered.    My  difficulty  was,  that  this  was  giving 
^as  strong  an  effect  to  a  personal  clause  of  absolute  warrandice  that  entei^ 
no  record,  and  that  in  competition  of  real  creditors,  as  if  Samuel  had 
an  infeftment  of  warrandice,  or  had  used  the  most  complete  diligence  on 
that  obligement ;  for  had  it  not  been  for  that  warrandice,  the  disposition  £)r 
love  and '  favour  would  have  been  imderstood  with  the  burden  of  the  prior 
infeftment 
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Ycftx-BuiUDiKos  Company's  Akkuitaitts  agahtst  DitKE  of  Norfolk:: 

^  Na  12. 

The  Yoirk-^Buiidings  Company  having  granted  many  annuities  for  Hves,  Effect  of  innpTatiQik 

jj^yaUe  out  of  their  estates  in  Scotland,  for  which  they  granted  personal:  ^^^^^^ 
boiMb ;  in  1727  certain  trustees  got  infeftment  in  these  estates  for  security 
and  payment  of  these  annuities,  whidi  were  all  contained  in  a  schedule  an- 
nexed to  the  disposition,  mentioning  the  annuitants,  and  the  annuities 
seyecally  due  to  them^  (though  not  the  persons  for  whose  lires  they  were 
payable,  which  sometimes  were  difierent  £n>m  the  annuitants  themselves.) 
In  1730,  the  Didce  of  Norfolk  and  others  became  the  creditors  to  the  Company 
by  a  lease  of  Ihe  mines  in  Strontum^  and  in  consequence  of  that  lease  adjndg-- 
ed  the  Company's  estates  for  great  sums.  As  these  annuities  were  aasignaUe/ 
many  of  them  were  assigned,  and  some  of  the  asrignees  renewed  their 
bondfc,  gave  up  the  old  bonds  assigned  to  them,  and.  got  new  bonds  in  their 
own  oomes^  and  some  of  fli^m  for  Eves  diflBerent  from  those  in  the  original 
bonds.  The  Duke  of  Norfolk  pursued  reduction  of  tiiat  trust*infoftment» 
and  of  all  these  annuities,  in  order  to  discover  what  annuities  still  truly 
suiNDSted,  and  how  many  were  detenmned,  and  in  that  jnooess  objected  to 
all  those  new  bonds  granted  after  the  date  of  the  trust-right ;  and  on  a  re- 
daiming  bill  for  the  Duke  against  several  interlocutors  of  Lord  Drum•^ 
more's,  and  answers,  we  heard  Ihe  cause  in  presence,  ami  on  the  hearing^ 
gave  the  followmg  inteiloctttor  :-~<*  Find,  that  by  the  laws  of  Scotland  tiie 
"".  credit<nrs  annuitants  can  have  no  real  right  in  virtue  of  the  trust  inftft^ 
'*  ment  in  the  Company's  lands  and  estate  in  Scotlandy  for  payment  or 
''  security  dT  bonds  granted  by  the  Company  after  the  date  of  the  said  in- 
**  feftment;  but  in  respect  of  the  circumstances  of  the  case,  and  that  it 
«  ^qi^years  that  several  of  the  said  oreditoBs,  unacquainted  with  the  laws  of 
**  Scotland,  have  erroneou^  ^ven  up  to  the  Company  the  old  bonds,  for 
*^  security  and  payment  erf*  whid^  the  said  trust»infefttai^it  was  granted,  and 
"*  whidi  bonds  had  been  duljr  assigned  to  them,^  and  have  in  place  thereof 
^  taken  new  bonds  &r  the  aune  aannities  in  the  names,  of  the  said  asog- 
*"  nees,  in  ilie  belief  that  their  real  ri^  and  secuiity  in  tihie  said  lands  and 
"i"  restates  in  Scotland  was  not  thereby  hurt  or  iiaapaired,.  and  as  the  pursuer,. 
"*  whose  d^  waaconfaraeted  before  making  the  said  exdumgei^  has  suffered 
"^  jw  {ttfjudice  iheieby  ^  so  he  oi;^^  not  fa  take  any  advantage  hf  that 
**  enorx  XhesdEbee  find  tliat  ifie  yod  annuitimta  who  have  ddiveied  up 
^  old  bonds  prior  to  the  date  <tf  the  infeftment,  upon  getting  new  bonds  in 
^  their  own  names,  ought  to  be  preferred  and  ranked  on  the  Company'^ 
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>#^  12,  ^*  estates  in  Sootland,  as  if  they  were  still  possessed  of  the  saiil  old  bondft 
*<  entire  and  uncancelled ;  but  find,  that  where  the  persons  during  whose 
'^  Hves'the  annuities  in  the  old  bonds  were  to  subsist,  were  differait  from 
<<  the  persons  during  whose  lives  the  annuities  in  the  said  new  bonds  are 
granted,  that  in  such  cases  the  annuities  must  cease  and  determine  by 
the  death  of  the  persons  named  in  the  new  bonds,  and  that  neither  tiie 
Company  nor  the  estates  in  Scotland  are  any  longer  liable  fc^  the  same, 
>^  albeit  the  persons  named  in  the  said  old  bonds  shall  be  still  living ;  but 
^  find,  that  the  said  preference  upon  the  Company's  lands  and  estates  in 
^*  Scotland  does  cease  and  determine  by  the  death  of  the  persons  during 
**  whose  lives  the  said  annuities  were  granted  by  the  old  bonds,  althou^ 
'^  the  persons  named  in  the  new  bonds  shall  happen  to  survive  them,  and 
"  remit  to  the  Lord  Ordinary  to  proceed  accordingly."  The  interlocutor 
vaa  agreed  to  unanimously,  and  I  mentioned  two  precedents  (not  mention- 
ed by  the  bar)  that  seemed  pretty  parallel.  One  observed  by  Dirleton, 
F^ebiruary  6, 1674^  Binnie  against  Scott  f  the  other  by  Forbes,  July  26, 1718> 
Creditors  of  Acidossin  competing ;  f  and  the  reason  of  the  last  part  <^  the 
judgment  seemed  pretty  apparent^  for  no  eqmty  could  make  the  annuities 
subsist  against  the  Company  longer  than  by  their  last  covenant  with  the 
annuitants,  that  is,  than  the  lives  of  the  nominees  in  their  new  bonds ;  and 
though  the  Company  must  remain  bound. during  theur  lives,  although  the 
nominees  in  the  old  bonds  be  dead,  yet  no  equity  can  give  the  creditors  a 
preference  on  these  estates  longer  than  if  they  had  kept  their  old  bonds. 
The  Lords,  after  long  reasoning  altered  this  interlocutor,  and  found  that  the 
new  bonds  cannot  be  ranked  on  these  estates  as  the  old  boDda  would  have 
been.    (See  Dict.  No.  7.  p.  7062.) 


1758.    July  27. 

C&EDXTOBs  of  Sir  James  Campbell  of  Auchinbreck  affai$i^  Earl  of 

Laudeedale. 

Preference  for  The  last  Earl  of  Lauderdale  wanting  to  sell  the  lands  of  Gkssery,  and 

balance  of  price  of  y^  imwilling  to  represent  his  predecessors,  agreed  with  Sir  James  Campbell 
unpai<r°^°"^^      of  Auchinbreck,  that  Sir  James  should  acquire  certain  diligences  afifeeting 

thesn,  after  these  debts  should  be  adjusted  by  the  Earl  and  the  creditois ; 
and  on  the  purchase  of  these  diligenoes,  that  Sir  James  should  thereby  have 
right  to  the  lands  forever  without  challenge  from  the  Earl  or  his  heirs,  who 
was  also  to  cause  John  Corse,  his  trustee  renounce  o^rtaki  acyudicatimis  of 

•  Dict.  No.  2.  p.  7057- 

t  Dict.  Append,  II.  voce  Innovation; 
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these  lands,  and  his  mother  and  Lady  to  renounce  their  infeftments ;  Sir  K<x  Ife 
James  to  pay  the  half  of  the  agreed  price  at  Whitsunday  1714,  the  time  of 
his  entry,  and  to  ^ve  security  for  the  otlier  half,  payaUe  at  Martinmas 
1715,  and  the  surplus  of  the  price  over  purchasing  those  debts  to  be  applied 
for  payment  of  other  creditors  to  be  nam&d  by  the  Earl,  or  to  be  paid  to 
Imnself ;  and  9th  June  1714,  the  Earl  granted  an  obligement,  bearing,  that 
Sir  James  had  purchased  debts  to  the  Aill  value  of  the  lands,  therefixre 
pUi^ng  him  never  to  quarrel  any  rights  acquired  by  him  for  securing  to 
him  the  said  lands,  but  that  he  and  his  heirs  shall  enjoy  them  forever.  It 
i^peaied  by  Sir  James's  lett^s  after  this  deed  that  a  balance  of  the  price 
was  still  resting ;  and  in  the  ranking  and  sale  of  Sir  James's  estate  this  Earl 
claimed  prefinrence  on  these  lands  for  that  balance,  and  founded  on  Corse's 
m^udicatlons  as  prrferable.  Answered,  That  by  tiie  law  of  Scotland  the 
s^er  has  no  hypothec  for  the  price,  that  the  Earl  was  as  much  denuded  as 
mr  he  was  intended  to  be  whei^  the  price  was  paid.  Replied,  Coifse's  ad- 
judications are  preferable,  and  mt  renounced,  and  the  Earl  is  not  bound  to 
perform  the  eoiitract  171S  to  Sir  James  till  he  performs  his  part,  and  quoted 
December  5,  1746,  Graham  against  Creditors  of  Trail,  No.  7.  supra. 
Duplied,  The  creditors  have  no  use  for  the  contract  1713;  and  the  oblige* 
f  mient  1714  is  a  sufficient  r^oundation  of  all  rights  in  the  Earl's  or  his  tras»- 

tee's  person.  The  JjotAs  found  the  Earl  preferable  for  the  balance  yet  rest* 
big  of  the  price.  (See  Dict.  No.  71 .  p.  2832.  No.  33.  p.  14129.  No.  «4w 
p.  14131.) 


I 
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J  753.    Naoenibcr  22.        Racking  of  the  Cbeditors  of  BoNJEDWAnrr. 

No.  14. 
Loiii>  Cranston  was  creditor  on  the  estate  of  Bonjedward»  by  an  heri-  Effect  of  arrc^ 

table  bond  and  infeftment,  in  Li2400  sterlinsf  and  many  annualrents,  and  "®"^  ^^  annual-  ^ 

°  "^  rents  due  by  heri- 

conveyed  the  whcde  to  Mr  Boyle  for  secinity  of  L.2000  sterling;  and  he  also  table  bond., 
was  infefty  which  L.9000  is  now  in  the  person  of  the  Earl  of  Cassillis. 
When  the  debt  was  in  this  state  the  lands  were  sold  at  the  instance  of  the 
apparent  heir  on  the  act  1696,  and  the  purchaser  gave  security  to  pay  the 
priee  to  the  apparent  heir  and  creditors  as  they  should  be  preferred.  Then 
Ainslie  and  others,  personal  creditors  of  Lord  Cranston  arrested  in  the  pur- 
cliaser's  hands^  after  which  Lord  Cranston  made  orer  the  debt,  or  what 
should  remain  after  Earl  of  dnffillis's  payment,  for  security  and  rdief  of 
L.600  sterlings  wherein  the  Master  of  Ross  and  Mr  Waudiope  were  bound 
for  him,  and  which  they  were  afterwards  obliged  to  pay..  The  competition 
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No  U.        was  IxHfidiing  this  L.2400  and  inteifest  thereon.    The  Earl  <d  CsssoMb  wiU 

clearly  prefer&ble  to  both  the  other  parties.  Ainslie  and  the  otiier  p^Miial 
creditors  craved  to  be  preferred  on  the  annuahrents  reatang  Lord  Cranston  at 
the  date  of  their  arrestments,  and  insisted  that  the  BibA  of  CassiUis  ooald  not 
take  his  pa3anent  out  c^the  annuabents  in  temiilalioneni  of  ^em ;  or  tf  he  dUl 
that»  he  must  assign  to  themso  mueh  of  UM  debt ;  as  wiien  o&e  has  a  piefer- 
^e  ittfeftment  over  two  tenements,  and  ccnnpetes  ^viith  a  pdsteri^  infeft* 
ment  of  property,  or  in  security  in  one  of  them.  The  Master  of  Ross  aOegec^ 
that  the  arrestments  were  not  a  habile  <^gence  to  a£fect  even  the  unniialU 
rents  due  to  Lord  Cranston,  for  that  ^e  purdiaser  was  not  debtor  to  Lord 
Cranston,  but  only  to  the  apparent  heir,  and  they  were  not  creditors  to  the 
apparent  heir  but  to  Lord  Cranston.  2do,  That  Lord  Cranston  was  denuded 
of  the  debt  both  prindpal  and  annuabents  to  Mr  Boyle,  now  to  Earl  of 
CassiUis,  and  had  nothing  remaining  but  the  revextidn,  which  vras  not 
arrestable.  S<ao,  That  supposing  arrestm^t  a  habile  diligence,  ycA  notbteg 
did  or  could  remain  after  payment  of  the  Barl  of  CasdUis^  that  could  be  ^be 
subject  of  arrestment ;  for  this  was  not  like  an  infeftment  in  two  different 
subjects  distinct  and  independent  of  one  another,  but  one  subject  and  its 
accessory ;  viz.  the  principal  sum  and  annuabents  of  that  sum ;  and  the  E^ 
of  CassiUis  could  not,  if  he  were  willing,  take  his  payment  out  of  the  -cttpltal 
and  leave  one  shiUing  of  annuabents  resting ;  nay,  Bonjedward  and  he  could 
not  by  mutual  concert  do  so ;  for  whether  they  would  or  would  not,  the  law 
would  apply  the  payments  first  to  the  annuabents,  and  only  after  extin.- 
guishing  them  to  the  capital ;  so  that  the  conveyance  to  Mr  Boyle  is  of  the 
the  same  import  as  if  it  had  conveyed  in  the  first  place  the  annuabents,  and 
in  the  next  place  the  capital,  for  so  the  law  appUes  aU  payments ;  and  there- 
fore the  Earl  of  Casriffis  does  not  here  take  his  payment  out  of  theannualrents 
in  cemulationem^  for  the  law  wiU  not  permit  him  to  do  otherwise ;  and  as  he 
must  draw  his  paym^it  first  befcnre  any  of  the  other  parties  can  draw  thdrs, 
nothing  can  remain  after  his  payment  but  capital,  whidi  cannot  be  the 
subject  of  arrestment  The  Court  was  pretty  much  divided  as  to  all  the 
points,  but  at  last  agreed  without  a  vote,  to  find  the  arrestment  a  habile 
diHg^ice  to  affect  annuabents ;  for  we  thought  that  the  purchaser  was 
debtor  to  aU  the  ereditcars  as  weQ  as  the  apparent  heb,  as  they  should  be 
ranked.  It  is  for  theb  payment  that  the  estate  is  sold^  and  the  practice  is  to 
caU  aU  that  are  known ;  and  the  purchaser's  bond  was  in  these  terms ;  and 
we  thought  that  Lord  Cranston  had  a  ftirther  interest  in  the  debt  than  a 
power  to  redeem.  The  Earl  of  CassilHs's  debt  was  extinguishable  by  payment 
or  intromission,  and  then  Lord  Cranston  would  have  the  sdie  right ;  and  if 
the  annuabents  due  to  Lord  Cranston  had  been  more  than  would  have  paid 
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tlieEttlofCawllU'd  whole  debt,  there  wouMIuive  been  UM^  iTo.  14. 

Surplus  anmialrents  might  be  afifected  by  airestment.    Biit  we  were  still 
\  ^lEittedividddas  to  the  hut  point  Some  thought  (infer  jffio»^)thatthe  Earl 

^C99fli]]is  could  not  take  his  payment  out  of  the  capital  while  any  part  of 
^>mttalr»t0  were  due  to  Lord  Cranaton,  and  that  he  had  no  choice^  and 
^  was  not  takii^  his  payment  to  a?mi^JQ»em  of  another,  no  more  than  if 
the  eony^ance  had  been  first  of  annnualrent  and  next  of  th?  capital  Others 
iS&aught  that  he  should  draw  bis  annualrents  out  of  the  annuiJrents  due  to 
Cranstcm,  and  his  capital  out  of  the  capitid ;  and  others  again  thought 
be  should  draw  his  whole  aggri^^ate  debt  and  annustlrents  out  of  thecapi^ 
4due  to  Lord  Cranstcm,  and  out  of  the  annualrent  due  to  him  proportion- 
according  to  the  proportion  that  these  two  bora  tp  o(}f;4inotlier.  There- 
the  first  questienput  was,  Whether  in  tlus  case  the  creditors  arresters 
entitled  to  draw  any  part  of  the  annualrents  due  to  Lord  Cranston  ? 
V  u^>^^  it  eairied  by  the  vote  ai  the  President  for  the  week,  (Lord  JMin^)  that 

^  tu.^^ —  yff^^   Xji^  it  carried  by  a  great  majority,  that  Cassillis  should  draw 

loco  prcqportionally  out  of  both,  and  that  the  arrestei's  should  draw 
^^^"^^^ndo  loco  the  annnahrents,  and  the  Master  of  Ross  tertio  loco,  the  capital 
^^*^»L-^  the  questicm  is  still  under  review  by  bill  and  answers,  (See  tlie  result 
I^^K^^T.  No.  56.  p.  724.) 

Creditors  of  Thomson,  25th  July  1 739,  voce  Cx. ausk, 


R, 


Ogilvie  against  Aberdeen's  Creditors,  1 3th  November  1747,  tSM 


B 


Creditors  of  1^  John  Douglas,  sati)  November  1749,  t^ore  Axnval 


"SST. 


Gibson  against  Murray,  9th  November  1 748,  vocf  Aruestmsxt; 

See  Notes. 
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CONDITION. 


17S3.    Naomher  27. 

Captain  Halkett  offainst  Sir  George  Wardlaw, 

A  CONTRACT  of  mamage  bearing,  **  and  in  respecjt  the  said  lands  are 
**  provided  to  heirs-male,  so  that  in  case  there  should  only  happen  daugh- 
**  ters  to  be  procreated  of  this  marriage,  or  that  the  sons  to  be  procreated 
**  thereof  should  happen  to  depart  this  life  in  their  minority,  or  before 
**  their  father  unmarried,  or  without  lawful  children  of  their  bodies  survi  v- 
*"  ing  their  father,  and  that  there  ^should  be  daughters  living  until  they 
<'  attain  the  age  after  specified,  the  said  daughters  might  be  excluded  from 
**  any  interest  in  the  estate ;  therefore  the  father  obliges  him  to  pay  to  the 
**  said  daughters  the  sums  underwritten  at  their  respective  ages  of  16  years 
*'  <K»nplete,  or  at  their  marriage  in  case  tliey  may  be  .married  before  that 
*'  time.**  There  was  issue  a  son  and  three  daughters ;  the  son  survived  the 
father,  and  enjoyed  tibe  estate  18  years,  and  th^i  died  unmarried ;  and  the 
daughters  in  name  of  their  trustee  now  pursue  the  next  heir-male  £br  thdr 
provision.;  but  the  Lords  found  that  the  eonditions  of  their  provisions  did 
not  exist,  and  that  they  are  not  due.  See  Provision  to  Heirs  anj> 
Children. 


1 7S8.    Jtdy  7.        Drummond  against  Drummond. 

Found  that  provisions  to  daughters  were  not  due^  w4iere  the  condition 
was,  <<  if  after  my  deatli  there  be  no  heirsrmafe  in  liie.  of  this  marriage,'*  a 
son  having  survived,  but  died  in  infimcy  unentered. 


Na.1. 


No. «. 


1744.    November  20.        Jamieson  against  Telfer. 

An  eldest  brother  havings  at  the  father*s  desire,  ^ven  a  bond  of  provision       No.  8. 
to  his  younger  brother,  a  travelling  chapman,  payable  after  the  death  of 
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No.  $.  both  father  and  mother,  in  satisfaction  of  bairns  part  of  gear,  portion-natu« 
ral,  executory,  &c.  that  he  could  chum  through  the  d^th  of  either,  and  of 
which  he  gave  his  brother  a  discharge  of  the  same  date ;  he  died  before  either 
father  or  mother,  and  the  father  died  hefore  the  mother.  This  was  found 
to  be  no  conditional  bond,  and  the  money,  notwithstanding  his  pre-decease, 
feund  due* 


No.  4. 


No.  5. 


No.  6. 


1 746.    Jidtf  4f.  C AiEMONT  against  Gordon. 

A  child's  provision  being  payable  the  first  term  after  the  granter's 
death  or  the  child's  marriage,  which  of  them  should  first  happen,  we  thoi^ht 
it  not  a  conditional  provision,  because  the  granter's  death  was  not  what  the 
law  accoimts  dies  incertus ;  and  therefore,  we  found  that  the  bond  was  not 
vacated,  though  the  child  died  before  the  term  of  payment,  and  altered 
Lord  Kilkerran's  interlocutor,  and  he  had  himself  altered  his  own  opinion. 


1 749.    February  1 .        Mason  against  Executobs  of  Georgb  Bell. 

A  CONTRACT  where  a  grandfather  obliged  him  *^  to  aliment  a  grandson 
till  he  be  16  years  of  age,  which  will  happen  (says  the  contract)  May  7, 
1 747,  and  to  pay  him  600  merks  at  th^  term  of  Whitsunday  1 747»  whidi 
(says  the  contract)  will  be  the  first  term  after  the  age  foresaid  C*  the 
grandson  dying  before  that  age,  the  obligement  for  600  merks  was  found 
conditional,  and  the  money  not  due,  and  my  interlocutor  finding  it  due 
altered. 


it 


1 752.    Jan.  25,  Feb.  7. 

Janet  Maxwell,  and  Storie,  Her  Husband,  against  James  Maxwell 

of  Merksworth« 

A  CONTRACT  of  matriage  provided  the  man  and  wife's  whole  stock,  15,000 
merks,  to  the  heirs-male,  whom  failing,  the  heirs-female  to  be  procreated  of 
the  marriage,  containing  an  obligement,  in  case  there  be  no  heirs-male  pro* 
created  of  the  marriage  attainilig  majority  or  marriage,  to  pay  to  the  daugh- 
ters, if  one,  5000  merks,  if  two,  8000  merks,  if  three  or  more,  10,OOO  merks, 
payable  at  their  marriage,  in  full  of  legitim,  executory,  or  what  they  could 
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daim  through  the  father's  death.  In  1727  a  daughter  of  the  marriage,  Janet  JsQ.  ^• 
Maxwell,  was  married,  and  got  8000  merks  of  tocher  when  a  son  of  the 
marriage  was  living,  provided  that  it  should  not  hurt  her  claims  by  the  said 
contract  if  more  were  due.  The  son  lived  till  he  was  27  years  of  age,  and 
died  in  1741,  when  the  father  had  several  diildren,  sons  and  daughters  of  a 
second  marriage,  and  a  small  stock  to  divide  among  tliem.  The  daughter 
sued  her  father  for  the  other  2000  merks,  to  make  up  the  5000  merks  with 
interest  irom  her  marriage  ;  and  the  Lords  found  her  entitled  to  the  20l)0 
merks,  because  the  son  died  before  liis  fatlier,  and  therefore  could  not  be 
heir  though  he  survived  majority  ;  but  without  any  interest,  and  in  full  of 
all  her  claima.  I  own  I  dif&red,  and  thought  the  meaning  of  parties  M'^as, 
that  if  a  son  was  either  married  or  attained  majority,  the  condition  of  the 
oldigement  failed,  though  he  should  die  before  his  father,  and  could  not 
actually  be  heir ;  otherwise  though  the  son  had  married  and  been  provided, 
and  though  he  had  children,  at  least  daughters,  yet  if  he  had  died  before 
his  &ther,  the  condition  of  this  obligement  would  have  been  purified,  and 
the  daughters  portions  due. 

See  M'Kenzie  against   Sutherland,.    18th  July   1750,   voee  Peovisiox 
TO  Hei&s  and  Children. 

See  Laurie  against  Lewis,  18th  February  1736,  voce  Lbgacy. 

See  Johnston  against  Napier,    11th  June  1740;  and  Beatson  against 
Beatson>  SQth  June  1 747,  voce  Mutual  Contract. 

See  Notes. 


See  SvccEBdiov^ 


See  Redemption. 


CONQUEST. 


CONSIGNATION; 


CONSOLIDATION, 

See  SU7XRIOB  and  Vassal. 

COURTESY. 
See  Husband  and  Wif£« 

U2 
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DAMAGE  AND  INTEREST. 


1 784.    July  5.        M*CuLLOCH  against  M*Culloch  of  Polton. 

^  No.  l> 

A  WOMAN  being  put  to  the  expense  oi  many  processes  for  her  portion 

against  her  brother,  and  lying  long  out  of  her  annualrents ;  after  all  these 
processes  were  ended*  raised  a  new  process  for  the  expenses  and  damages 
of  the  whole ;  from  which  the  Lords  assoilzied^ 


1 745.    Fehruary  28.        Paterson  agninst  Keith  of  Bruxie. 

No.  2. 
Keith  of  Bruxie  sold  Paterson  wheat,  deliverable  at  Borrowstounness,  Ccmaequential  da* 

which  he  was  to  bring  from  England,  and  failed  in  performance.  On  the  j^^  °"° 
fmth  of  this  bargain  Paterson  sold  the  like  quantity  at  an  advanced  price». 
deliverable  at  the  same  place,  and  fouled  also  in  performance.  The  baxters 
sued  Paterson,  and  recovered  as  damages  the  difference  betwixt  the  price 
sold  at,  and  the  current  prices  at  the  time  of  delivery,  with  the  expense  of 
process.  Paterson  sued  Bruxie,^and  claimed  of  damages,  Imo,  The  difierenoe 
betwixt  the  price  in  the  contract,  and  that  in  the  contract  with  the  baxters ; 
£do.  The  damages  he  paid  the  baxters ;  Stio^  The  expense  of  process  that 
he  paid  the  baxters ;  4to,  His  own  expenses  in  that  process ;  5to,  The  ex- 
pense of  this  process.  The  Court  gave  him  the  difference  betwixt  the  price 
in  his  own  contract,,  and  the  current  price  when  the  wheat  should  have 
been  delivered,  which  includes  in  it  both  the  first  articles ;  2do,  The  ex- 
penses of  this  process ;-  but  they  refused  the  third  and  fourth  articles^  as 
being  consequential  damages  not  connected  with  the  contract*. 


Afknd.*  It  J 


DAMAGE  AND  INTEREST. 


[Elchiss. 


No^S, 


175S*    December  14.        Elspeth  Steavaet  against  Aaron  Grant, 

Aahon  Grant  prosecuted  two  Stewarts,  brothers-in-law,  criminally  for 
theft  before  the  Sheriff  of  Banff.  One  of  them  was  convicted  by  tlie  Jury 
of  receipt  of  tlieft ;  but  as  to  the  other  the  libel  was  found  not  proven.  He 
thereupon  pursued  Grant  for  damages  and  expenses ;  which  action,  after  his 
death,  was  carried  on  by  his  wife  as  his  executrix ;  and  a  joint  proof  was 
granted  before  answer.  On  advising,  the  Court  found  the  process  not  com- 
petent for  expenses  of  the  trial  in  the  Sheriff-coiurt,  because  none  were  asked 
or  given  there ;  but  found  the  process  competent  for  damages  for  Ids  long 
confinement  before  the  trial ;  and,  2i%,  Found  the  claim  relevant,  and  him 
entitled  to  d^tmages,  notwithstanding  hid  connection  with  the  other  pannel 
who  was  convicted.  The  defender  brought  a  pretty  convincing  proof  of 
another  theft  committed  by  him  of  a  cow,  and  of  his  haunting  with  thieves, 
against  which  the  pursuer  brought  a  very  strong  proof  of  his  character ;  but 
several  of  us  differed  from  the  last  part  of  the  interlocutor,  and  the  question 
is  still  subjvdice. — ^The  Court  thereafter  adhered.  The  case  was  appealed^ 
but  I  am  told  the  parties  settled  the  matter,  so  the  appeal  was  not  heard* 


See  Notes. 
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DEATH-BED 


1738.    Deconber  5. 

William  Ikglis  against  Ixglis,  alias  Hamilton  of  Murdieston; 

A  GENERAL  obligation  by  the  presumptive  heir,  not  to  quarrel  any  deeds 
to  be  granted  by  the  person  to  whom  he  is  presumptive  heir,  on  the  head 
of  death-bed,  is  contra  banos  mores,  and  ineffectual.  And  I  believe  the  same 
found  Inglis  against  Rachell  Brymer,  &c«  in  1 785. 


1 738.    December  20.        Christiesqn  against  Kerb. 

A  TACK  of  a  man's  whole  estate  to  the  wife's  brother  for  three  19  years, 
when  the  letter  was  on  death-bed,  reduced  without  necessity  of  proving 
that  the  rent  was  not  adequate,  because  a  tack  of  such  long  endurance  is 
no  ordinary  act  of  administration,  and  is  species  cUienaiionis. 


1784.    January  16. — February  14.    Hood  against  David  M^Latchie. 

Lands  being  disponed  to  one,  reserving  the  use  and  possession  for  16 
years  to  another,  who  was  the  granter's  apparent  heir ;  who  after  the 
granter's  death  let  a  tack  of  the  lands,  with  advice  and  consenf  of  the 
disponee,  and  added,  **  who  has  right  to  the  property  of  the  lands  of  the  de- 
ceased M'Latchie  f  the  tack  was  found  such  a  homologation  of  the  dis* 
position,  as  to  exdude  all  subsequent  heirs  from  quarrellhig  it  eao  capita 
lecti. 


Na.1. 


No-f. 


Na^. 


No.  4. 


No.  5. 


No. «. 


No.  7. 


No.  8. 
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1734.    February  15.        Ball  ant  yne  against  BALLANxrxE. 

Lands  being  taken  to  a  man  and  his  wife  in  conjunct  fee  and  liferent, 
and  to  their  son  in  fee,  with  power  to  the  father  to  sell,  annailzie,  &c.  etiam  in 
articulo  mortis ;  the  son  died,  and  thereafter  the  father  annailzied  the  lands 
on  death-bed.  In  a  reduction  at  the  instance  of  the  next  apparent  heir, 
the  Lords  found  the  father  fiar,  and  repelled  the  defence  on  the  fether's 
faculty,  and  reduced  the  disposition.  But  the  case  had  been  more  difficult 
had  the  son  been  fiar. 

1 734.    Fchruary  21 .        Chbistieson  against  Kerb* 

The  onerous  cause  of  a  bill  on  death-bed  not  sufficiently  astnicted,  by 
two  witnesses  saying  that  the  deAmct  acknowledged  he  owed  the  money. 


1736.    Jtme  16.  Browk  against  Munt. 

Death-bed,  that  reason  of  reduction  sustained^  tfaou^  the  deed  was 
signed  at  A3rr,  and  the  granter  died  at  Irvine ;  but  the  defence  sustained 
that  it  was  written  and  signed  by  the  pursuer^s  elder  brother,  then  the  ap- 
parent heir,  as  witness ;  but  it  was  thought  that  his  signing  as  witness 
would  not  alone  have  been  sufficient. 


1 786.     July  80. 

Creditors  of  Sir  Patrick  Strachan  against  Baldwik. 

An  annuity  provided  to  a  wife  on  death-bed  in  the  form  of  a  contract 
of  marriage,  by  one  obceratus  at  the  time  reduced  ex  capite  lecti  even  at  the 
instance  of  creditors,  so  far  as  might  affect  the  fee  of  the  estate,  and  not 
sustained  to  the  extent  of  a  terce ;  but  the  Lady  being  dead,  action  reserved 
to  her  representatives,  upon  her  right  of  terce,  against  the  tenants  or  in- 
tromitters  with  the  rents,  as  accords. 


1 786*    November  24. 

Earl  of  Rosberry  and  His  Creditors,  against  Labt  Makoabjst  and 

Dorothea  Primrose. 

The  Lords  thought  the  market  cross  of  Edinburgh  a  maiket  place  in  tbe 
construction  of  law^  and  therefore  in  the  Earl  of  Rosberry 's  case^  they  found 


i 
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it  proven^  that  after  the  disposition  quarrelled^  he  was  at  the  market  cross  Ko.  9. 
of  Edinburgh  in  market  time  of  day,  and  walked  there  a  considerable  time 
unsupported,  and  therefore  in  regard  there  is  no  proof  of  supportation  in 
his  coming  to  or  going  from  the  said  market  place,  repelled  the  reason  of 
reduction ;  although  his  physician  and  surgeon  proved,  that  on  that  very 
day  the  disease  of  which  he  died  was  upon  liim.  Vide  inter  eosdem^  voce 
Heirs  Portioners. 


nse.    December  8.        Henryson  against  Henrysoxs. 

An  assignation  to  an  heritable  bond  to  two  orphans,  the  granter's  gEand- 
children,  who  had  nothing,  reduced  ex  capite  lectin  notwithstanding  the 
natural  obligation,  and  that  the  granter  had  ordered  the  assignation  to  be 
made  out  while  in  licffc  poustie,  but  was  delayed  by  his  writer. 


No.  9. 


I  1788.    November  28. 

I  William  Irvine  against  Agnes  Irvine  and  Hhr  Husband. 

John  Irvine  of  Drumcoltran,  in  1 708,  disponed  his  lands  to  his  youngest  Title  to  pursue  r^s 
«)n  Thomas  and  his  heirs,  reserving  a  power  to  alter.    In  17J1,  after  ^f*®**  ^*  ^JP*'^ 
Thomas's  death,  he,  upon  the  narrative  of  good  deeds  received  from 
Thomas,  obliged  him  to  reiterate  and  renew  all  dispositions  in  favour  of 
Thomas,  in  name  of  his  son  Christopher  and  the  heirs  of  his  body,  whom 
failing  to  the  descendants  of  his  own  eldest  son ;  and  this  paper,  among  a 
bundle  of  other  papers,  he  put  in  the  hands  of  his  ordinary  writer.     In. 
1719,  a  few  days  before  his  death,  he  granted  a  new  disposition  in  name  of 
Christopher,  then  an  infant,  liis  heirs  and  assignees,  to  which  Agnes  Irvine 
his  sister  has  now  succeeded.    William  Irvine,  heir-at-law  to  John  by  his 
eldest  son,  pursues  reduction  of  this  last  disposition  1718,  ex  capite  lectin 
both  as  heir  of  tlie  investiture  and  as  substitute,  failing  heirs  of  Christo-^ 
pher's  body,  by  the  obligement  1711.    The  Lords  thought  the  putting  that 
writing  with  others  in  his  writer's  hands  was  no  delivery,  and  though  it 
had  been  delivered  was  alterable^  being  only  an  obligement  to  renew  a 
disposition  that  reserved  a  power  to  alter ;  and  that  as  Christopher  could 
not  on  the  head  of  death-bed  quarrel  any  alteration,  no  more  could  these 
substitutes  to  him ;  and  here  all  the  alteration  was  in  Cliristopher's  fitvour, 
ud  both  that  deed  and  the  disposition  1 708^  excluded  reduction  m  capkfi 


i 


^0.  10. 


No.  1 1. 


Na  12^ 


No.  IS. 


Append.  H.]  DBATH-BED..  [Elchies. 

lecti  at  the  pursuer's  instance  as  heir-at-law ;  and  there£[»re  found  that  the 
pursuer  had  no  title  either  as  heir  or  preditor  to  reduce  the  disposition  in 
Christopher's  favour. 

1789.    February  13. 

Margaret  and  Janet  Craig  against  Maltsters  of  Glasgow. 

A  disposition  being  made  on  death-bed  to  the  granter's  immediate  heir, 
an  infant,  whom  failing  to  the  Maltsters  of  Glasgow ;  some  of  the  Lords 
doubted  if  the  judgment  in  Sir  John  Kennedy  and  Arbuthnot's  case  was 
right,  ^  but  agreed  to  reduce  this  disposition  as  in  prejudice  of  the  infant ; 
and  therefore  the  Lords  found  that  this  disposition  was  not  only  in  prgu- 
dice  of  the  remoter  heir,  but  also  in  prgudice  of  the  nearest  heir  at  the 
.  time,  she  being  an  infant,  and  the  estate  being  upon  her  failiure  even  in 
infancy  provided  to  a  stranger,  and  therefore  reducible  ew  capite  lecti.  But 
^uceritur,  wiU  not  even  this  decision  justify  that  of  Sir  John  Kennedy  ? 


1740.    January  15.  Maceean  against  Mackeans. 

Bonds  secluding  executors  cannot  be  annmlzied  on  death-bed.  (Har- 
carse^s  Decisions,  661.)  f  2do,  Lands  taken  to  one  and  the  heirs  of  his  body, 
whom  idling  to  another  person  as  substitute,  proviso,  that  the  fiar  might 
at  any  time  etiam  in  lecto  redeem  from  the  substitute  by  payment  or  con- 
signation of  an  elusory  sum ;  and  he  having  accordingly,  used  an  orda*  of 
redemption  1 3th  November,  and  upon  the  30th  November  when  he  was 
on  death-bed,  disponed  them  to  another ;  this  last  disposition  found  re- 
ducible at  the  heir-at-law's  instance,  though  he  was  cut  out  of  the  succes- 
sion by  the  substitution  in  the  original  right,  because  that  substitution  had 
been  taken  away  by  the  order  of  redemption. 


1740.    November  18.  Hedderwick  ^g-aiiw/ Campbell* 

Death-bed  excluded  by  the  immediate  heir-at-law,  (who  was  first  insti- 
tuted, and  strangers  substituted)  who  was  a  daughter,. accepting  the  disposi* 
tion,  and  conveying  J:he  sulgects  therein  contained  in  her  contract  of  mar- 
riage to  her  husband  though  in  minority. — N.  B.  The  interlocutoa:  finds 
bar  attaining  possession  sufficient  to  exclude  the  reduction. 

•  DicT*  No.  17.  p.  3198.  t  DicT.  No.  4£.  p*  SUig. 
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^-^fc2.    June  24.  Uequhaet  against  UEQtJHAETS. 


DISPOSITION  by  a  husband,  who  had  been  valetudinary  even  from  his 


^^i^^^riage  to  his  death,  in  favours  of  his  wife  and  some  of  his  relations, 
^W^^Xiced  ex  capite  lectin  though  he  died  of  another  disease,  and  though  the 
\^^^  was  no  otherways  provided,  in  respect  the  marriage  dissolved  within 
^^year. 


No  I4f. 


174S.    January  4. 


James  Wood  against  Noeeie. 


Though  promissory  notes  not  holograph  granted  in  England  or  Ireland 
are  binding  even  in  Scotland  on  the  granter,  yet  found  that  they  prove  not 
ttieir  date  agamst  the  heir,  so  as  to  affect  heritage  m  Scotland. 


Ka  15. 


1748.    November  28.    Janet  Sommeeveli.  against  Maeion  Geddie. 

Death-bed  not  relevant  to  reduce  a  disposition  by  a  liferenter,  though 
having  the  strongest  powers  to  dispone,  unless  he  be  formally  fiar ;  and 
here  indeed  the  chief  question  was,  whether  by  the  conception  of  these 
deeds,  which  were  very  singular,  this  woman  the  disponer  was  not  also 
liar  ?  The  first  point  was  determined  the  same  way  in  February  1 744,  on 
a  reclaiming  bill  against  my  interlocutor,  without  answers.  (Murray,  the 
pursuer,  was  wife  to  Mr  Seton.)    I  have  not  kept  the  petition. 


No-  16. 


1 14A.    Nauember  2.        John  Lesley  against  Robeet  Cleugh. 

A  FATHEE  disponed  on  death-bed  his  estate  to  his  eldest  son  and  heirs 
of  his  body,  whom  £uling  to  the  children  of  the  second  son ;  and  after  the 
father's  death  the  eldest  son  accepted  and  ratified  the  disposition,  but  hap« 
pened  himself  to  be  then  on  death-bed.  After  his  death,^  the  second  son 
raised  reduction  against  his  own  children  of  the  dispofidtion  ew  capite  lectin 
and  lilcewise  of  his  brother's  ratification ;  but  we  found  that  he  was  barred 
hy  Ids  brother's  ratification  fi-om  redudng  the  father's  disposition,  and  that 
b&  OQidd  not  qoaisel  that  ratification,  because  he  was  not  heir  to  Yds  hwikm^ 

X2 


No.  17. 
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tsa.  1 7.        in  the  subject. — N.  B.  Amiston  thought  the  disposition  not  quarrellable  on 

another  ground,  viz.  that  the  imftiediate  heir  at  the  tin>e  was  not .  pre- 
judged, and  differed  from  the  judgment  in  Sir  Jolin  Kennedy's  case.  (See 
J)ICT.  No.  17.  p.  SI  98.)  ' 


^0, 18. 


1 744.    December  4,  1 5,        Irvine  against  Irvine. 

An  eldest  son  having  accepted  from  his  father  of  a  settlement  in  satisfac- 
tion  of  all  interest  or  claim  to  his  father's  estate  personal  or  real  after  his 
death,  except  good  will ;  the  father  on  death-bed  conVeyed  the  rest  of  his 
estate  to  younger  children.  The  son  raised  reduction  ex  capite  lecti  as  to 
the  heritage  and  heirship  moveables,  and  proved  death-bed ;- but  was  on 
^he  first  hearing  found  barred  from  reducing  by  his  acceptance  of  the  set- 
tlement in  satisfaction  as  said  is,  which  carried  by  the  President's  casting 
vote,  (6th  November,  1 744,)  who  considered  it  as  a  rational  distribution 
of  his  estate.  Amiston  was  also  of  the  same  opinion,  and  he  thought  it  the 
same  as  if  the  father  had  settled  the  whole  upon  one  with  a  reserved 
faculty ;  but  afterwards  the  interlocutor  was  altered,  and  the  reasons  of  te- 
duction  sustained  both  as  to  heritage  and  heirship  moveables. 


1748.    June  10.        Cunningham  against  Whitefoord. 

No.  19. 
Approbate  and  re-      SiR  J  AMES  CUNNINGHAM,  in  1741,  made  a  settlement  of  his  estate,  viz, 

^     ^  of  Livingston,  in  favour  of  his  brother  consanguinean,  the  now  Sir  David 

Cunningham,  and  of  certain  substitutes,  with  clauses  not  to  alter ;  and  of 
the  lands  of  Whitburn  to  his  nephew,  by  his  sister-german  Mrs  Whitefoord 
of  Dunduff,  with  the  burden  only  of  such  provisions  as  he  Sir  James  should 
grant  to  Mrs  Whitefoord's  sisters;  and  18th  December  1746,  when  on 
death-bed,  he  made  a  new  settlement,  differing  from  the  former  only  in 
two  particulars ;  viz.  in  this  last  he  frees  Mr  Whitefoord  of  his  sisters'  por- 
tions, and  burdens  Sir  James  with  them.  The  other  difference  was  in  Sir 
James's  fiivour ;  viz.  whereas  in  Uie  settlement  1741,  he  had  after  the  heirs- 
male  of  his  brother's  body,  substituted  both  the  heirs-male  and  heirs-female 
of  his  sister's  body,  before,  the  heirs-female  of  his  brother's  body ;  he  in  the 
last  deed  1 746,  preferred  the  heirs-female  of  his  brother's  body  before  the 
heirs-female  of  his  sister's  body ;  but  in  every  thing  else  they  agreed^  par*- 
ticularly  in  burdening  his  brother  with  the  payment  of  idl  h]3  debta^  bxiA, 


\ 


I 


Append.  II.]  DEATH-BED..  [Elchies^ 

to  free  Mr  Wliitefoord  erf  them,  who  would  otherwise  have  been  liable  as  No.  1 9. 
heir  of  Une,  and  the  lands  of  Whitburn  by  the  mvestitures  provided  to 
heirs  whatsomever ;  and  this  settlement  1 746  contained  the  usual  clause, 
revoking  all  former  settlements.  Sir  David  pursued  a  reduction  of  this  last 
settlement  ecc  capite  lecti,  and  a  declarator  that  the  deed  1741  was  revoked 
by  the  last  deed ;  and  the  death-bed  was  proved ;  so  that  the  defence  was, 
that  the  last  settlement  was  only  reducible  so  far  as  it  was  in  his  preju- 
dice, which  it  was  only  as  to  the  L.1000  sterling  provided  to  Mr  White- 
foord's  sisters ;  that  he  could  not  both  approbrate  and  reprobrate  the  deed 
1746,  and  reduce  it  on  death-bed,  and  yet  have  the  benefit  of  the  clause 
revoking  all  former  settlements,  and  that  it  could  not  be  meant  by  that 
clause  to  revoke  former  settlements,  so  far  as  they  were  again  repeated 
there.  But  the  Lords  both  reduced  the  last  settlement  1 746,  and  found  that 
Sir  David  was  not  barred  from  quarrelling  it  by  the  deed  1 741 ;  and  found 
the  deed  1741  revoked  in  toto  by  the  deed  1746»  (me  inter  atios  renitente,) 


\^  Mr  Whitefoord  appealed,  and  the  case  was  to  have  been  argued  12th 
April  1 749,  but  the  matter  was  agreed,  and  security  given  by  Sir  David  ta 
*  Mr.  Whitefoord  for  L.2000  sterling,    I  have  both  the  printed  caa^St- 

See  Notes. 


»^mm> 


DECLINATOR. 
See  Imurance-Oi&ce  against  Royal  Bank,    Idth  December  1749,  voce 
Jurisdiction. 

DEFORCEMENT. 
See  Ramsay  against  Thomson,   Uth  July  1735^  voce  Forum  Com- 

9ETENS. 

DELINQUENCY- 
See  RxFAEATioK* 

DOVE-COTE. 
See  Sb*  Robert  Gordon  against  Lord  Lyon^  dd  July  1 752»  voce  PsOc 
FEETT ; — and  Procurator-Fiscal  of  Haddington  against  Sundriesi  20d  Junf 
17419  txx^e  Jurisdiction. 


J 


f 


Apfend.  II.]  [ElchiejI. 


EJECTION. 


17d9.    June  12.— July  18.       Peingle  against  Eabl  Home* 

Ejection  executed  next  day  after  a  decreet  of  removing  given  by  the       No«  1. 
Sheriff  and  without  any  preceding  charge  on  the  decreet,  sustained. 

See  Notes. 


ESCHEAT. 


1789.     January  IS. 

Ceeditoes  of  Sir  David  Baied  against  Mrs.  EesKine. 

A  CREDITOE  getting  a  gift  of  single  and  liferent  escheat,  fallen  on  his 
own  diligence,  under  backbond  in  Exchequer  in  common  form  to  denude 
after  payment  in  favour  of  the  other  creditors ;  the  Lords  thought  he  would 
be  liable  for  dole  et  culpa  lata,  but  not  fbr  culpa  levis  or  levissima,  in  doing 
diligence  for  recovering  the  effects ;  but  waved  deciding  the  abstract  point 
of  law,  and  ordered  enquiry  to  be  made  what  diligence  had  been  used^ 
which  was  indeed  very  little ;  but  upon  the  report  found  no  such  negli- 
gence  as  to  make  the  donator  liable  for  the  arrears  of  rent  resting.  Vide 
the  report  of  the  diligence  in  the  printed  papers. 


Appbno.  n.]  [Slchbuu 


EXECUTION. 


17S4.    July  S3.  AagaingtB. 

Execution  of  a  precept  of  warning,  bearing  in  general,  that  the  party 
was  lawfully  warned  without  spediying  the  manner,  only  that  it  was  at 
his  dwelling-house,  found  nuU  and  not  allowed  to  be  amended,  though  the 
office  should  abide  by  it  Vide  Elections  of  Haddington  and  of  Brechin, 
No.  14.  and  No.  16.  voce  Bubgh  Royal. 


1736.    July  80. 

NiSBET  of  Dirleton  against  His  Factor  and  Cueators. 

Execution  bearing  a  copy  delivered  to  servants  for  their  master,  noD, 
if  it  do  not  bear  that  it  was  so  delivered  at  their  master's  dwelling- 
house. 


1 738.    Naoember  28.  Aechibald  M'Lachlan's  Case* 

Execution  of  a  sentence  against  a  witness  found  guilty  of  prevarication 
being  appointed  within  eight  days,  the  time  limited  by  the  act,  sUo  Geo. 
II. ;  some  were  for  appointing  a  new  day,  others  were  for  remitting  the 
sentence,  and  thought  we  could  not  appoint  a  new  day ;  others  thought 
we  oouM  not  do  either ;  at  last  we  found  the  sentence  could  not  be  exe« 
cuted,  and  discharged  the  Magistrates  fix)m  executing  it    See  Witn£S8« 


No.ff. 


No.  S. 


AW?*H»;B-} 


EXECUTION* 


[Elghx£$: 


No,  4* 


nss.    August  1.  AucHiNCL088>  &c.  SuppUcatOs. 

A  6HEKIFF  OFFICER  and  two  oommissaiy  officers,  who  made  a  &lse  exe^ 
cution,  the  one  as  officer  and  the  other  two  as  witnesses,  bearing  that  the 
execution  was  in  their  presence,  though  they  were  not  present,  were,  in 
respect  of  their  ingenuous  confe^sjoo,  sentenced  <mly  to  be  put  upon  the 
pillory  at  Glas^Dw*    x 


See  2d  February  1750^  Creditws  of  Sir  Alexander  Murray ;  and  Sd  July 
1751,  Creditors  of  William  M'Kay  competing,  xxice  Inhibition.^ 

Sbe  NoTSik 


•       « 


A»1«MD..E[J  [BLCHIfl«, 


EXECUTOR. 


17S8.    tA%  6.  Lm4i>is  against  Luxdie, 

Though  regularly  executors  are  liable  aocofding  to  the  quantities  a;nd 
prices  in  the  confinned  testament,  yet  the  Lords  having  had  occasion  to  ap- 
point overseers  to  oversee  the  part  of  the  inventory  (^the  testament  which 
eonsiflted  of  crop,  their  report  was  found  to  be  the  rule  of  charge  against 
the  executrix,  though  less  than  she  gave  up  in  inventory,  unless  the  credi* 
tors  would  undertake  to  prove  {greater  qua 


i« .  • 


1 787.    Jwie  28.    Jamss  MrrcHSLL  against  Mitchell  of  Blairgortsi 

• 

Jahbs  Mitchell,  taylor,  was  creditor  to  Alderston  in  sooo  merks. 
Patrick  hb  brotfier,  and  nearest  in  kin,  confirmed  it  qua  creditor  to  his 
brother,  but  did  not  recover  payment,  but  only  the  annualrents.  James 
the  son  of  Patrick,  confinned  it  as  in  bonis  of  Patrick  his  father,  and  assigned 
it  to  Afitcbell  of  Blairgorts ;  and  after  Patrick's  death,  another  James  Mit- 
chell, qua  crecUtor  to  James  the  son  of  Patridc,  who  then  became  nearest 
of  kin  to  the  taylor,  the  original  creditor,  confirmed  it  as  in  bonis  of  the 
taylor  upon  the  aet  1095,  a  41,  fi>r  payment  of  his  debt :  But  in  the  compe* 
tition,  the  Lords  found  that  Patrick,  who  was  nearest  of  kin  to  his  brother 
the  taylor,  having  {idifirmed  it,  as  creditor  to  his  Inrother,  the  property  was 
in  bonis  of  Patrick  at  his  death,  loid  being  confinned  by  his  son  James  as 
executor  to  fakn,  might  be  habfly  asi^gned  by  him ;  and  found  the  confirma* 
tion  upon  the  act  1695  was  inept,  and  therefore  preferred  Blairgorts,  (See 
DicT.  No.  88.  p.  8900.) 


No.  1. 


No.  2. 


war. 


Append.  II  ]  EXECUTOR-  [BLcinE«r 


1 7S7.    Jvly  5.       CoENETT  Ogilvie  against  Matthew  Stewaet. 

No.  8. 
Effect  of  a  military      UpoN  the  death  of  Captain  Maxwell  in  England,  Ms^or  Stewart,  pur- 

of  the  articks  oT^  suant  to  the  articles  of  war,  (art.  48)  inventoried  and  took  possession  of  his 

effects,  particularly  of  a  promissory-note  of  Comett  Ogilvie's  of  L»100  ster* 
ling,  and  paid  the  funeral  charges,  L.^?  sterling.  The  nearest  of  kin  in 
Ireland  renounced  the  office  of  administration  in  favour  of  Nicholas  Scott, 
at  London,  a  creditor,  who  thereupon  got  letters  of  administration,  and  to 
whom  Comett  Ogilvie  paid  the  L.100.  The  nearest  of  kin  then  confirmed 
in  Scotland,  and  in  concert  with  Major  Stewart's  son,  who  was  still  pos- 
sessed of  the  note,  sued  Comett  Ogilvie.  The  Lords  first  demmred  whether 
the  articles  of  war  did  not  give  Major  Stewart  a  preference  even  to  the  ad- 
ministrator ;  but  the  difficulty  was  removed,  and  the  Lords  thought  tiiat 
the  Major  had  not  Hie  jus  eangencH  to  recover  debts ;  and  they  foundi  Im), 
That  the  nearest  of  km  having  renounced  the  office  in  Ei^land,  neither 
she  nor  Stewart  have  right  to  sue  for  payment  of  this  note ;  2do^  They 
sustained  the  discharge  by  the  administratCMr,  reserving  Stewart's  actioB 
against  the  administrator  in  England  as  accords,  notwithstanding  some 
suspicions  of  collusion  objected  to  that  disdiarge. 


No.  4. 


Na5. 


17S7.    July  S7.  Rochead  ogamH  Mr  Hugh  Mueeay. 

R 

A  gekeeal  disponee  in  trust  for  uses  preferred  to  the  office  of  executor 
before  the  nearest  of  kin. — N.  B.  The  disposition  excluded  the  nearest  of 
kin  from  the  office,  but  did  not  name  an  executor.  (See  Dict..  No.  2, 
p.  6816.) 


yiSB.    November  7. 

Mireie,  and  Locshabt,  her  Husband^  agamri  Ikol}& 

A  BEBTOE  of  the  executory  cannot  kwfiilly  pay  one  ^  the  exfieutorft- 
creditors,  without  the  knowledge  or  consent  of  the  rest^  bat  upcm  his  own 
peril ;  and  fSierefore  such  a  payment  made  to  an  executor-creditor,  whose 
debt  was  afterwards  rediaced^.  whereof  the  payer  could  not  pretend  igno^ 
ranee,  that  payment  was  ^sallowed  in  a  process  at  the  instance  of  anotiier 
of  the  executors-creditors.    (See  Dict,.  No,  62.  p.  16115.) 


Appbkd.  n.]  EXECXTTOR.  [Elchies, 


1788.     December  6.       John  Norris  against  Bethia  Lam^* 

A  PBiNCiFAL  executor  will  get  any  subject  omitted  eiked  to  the  testa- 
ment  praferably  to  a  creditor  seeking  to  be  confirmed  ad  omissa,  if  the  exe- 
atfor  can  xatove  that  it  was  not  dolose  omitted. 


No,  & 


•wi 
t 


1 739.    June  Z&i-^Naoember  ?• 

Mrs  Jean  Craick  against  Ann  Napier. 

A  NOiQNATioN  of  an  executor  and  sole  legatar  and  introtnitter  1^  a 
pupil,  found  to  carry  bcmds  left  to  the  pupil  by  the  father,  though  contain* 
voig  a  particular  substitution  of  other  persons,  and  which  bonds  therefore 
would  not  hapire  &Uen  to  the  child's  executors  qua  nearest  of  kin,  but  to  the 
Mibstitutes.    Vide  mter  eosden 'ooce  MiJSiaSi.    (SceDicx.  No,  18.  p.  4825.) 


No.  7 


1741.    February  2T. 
Margaret  Moubray  against  Agnes  SiMrsox,  her  Brother's  Relict. 

No.  8. 
A  RELICT  being  decerned  executrix  qua  creditrix  to  her  husband,  and  Commuhication  ot' 

then  another  creditor  being  also  decerned,,  the  relict  transacted  with  him^  ^^^^' 

got  an  abatement,  and  gave  her  obligation  for  the  transacted  sum,  obliging 

her  particularly  to  make  over  to  him.  particular  subjects,  part  of  the  exe- 

eutry  for  his  further  security ;  after  which  she.  took  a  new  decreet  dative 

upon  that  and  her  former  grounds  of  credit,  and  then  confirmed.    The 

Lords  foimd  her  bound  to  communicate  the  benefit  of  the  ease  to  the  exe- 

cutry,  that  is  to  the  nearest  c£  kin,  and  allowed  her  credit  only  for  the  sum 

truly  paid,  and  remitted  to  the  Commissaries  with  that  instruction ;  though 

vr^  thMight  that  a  creditor  transacting  a  debt  due  to  another  creditor,  bc- 

kt»  he  himself  was  decerned  executor,^  would  not  be  obliged  to  communis 

eate  the  ease ;  'annd'  several  of  us  were  of  the  same  opmion  as  to  transactions- 

even  after  t&e  decreet^dative  and  before  confirmation ;  but  we  thought  she 

made  tiua  transaetion  qua.  executiix,.  and  though  not  actually  confirmed. 

yet  she  thereby  obliged  herself  to  confirm*    (See  DicT*  No.  20.  ^ .  88S9.) 


I 


No.  9, 


No.  10. 


No.  1 1. 


Na  IS. 


Atfend,  It.]  BXBlCVTOtU  {J&iA^m, 

1742.  February  19. 

Colonel  M'Douall  against  Mr  Chakles  M'Douall« 

A  CEEDITOR  of  a  defunct  citing  a  nearest  of  kin  intromitter  within  ti» 
isix  months,  who  afterwards  confirmed  about  the  seventh  <nr  eight  rnonAft 
no  other  creditor  having  done  complete  diligence  within  six  months ;  this 
citing  was  not  found  sufficient  upon  the  act  of  sederunt  1662,  to  give  the 
creditor  a  preferefnce  to  all  the  other  creditors.  Vide  inter  eosdem^  w» 
Heir  cum  Beneficw.     Vide  No.  18.    (See  Dxcx.  No.  9.  p«  89S6.) 


1 742.    Jvly  2 1 .       Ceeditoes  of  Johnston  againd  DiCKiBs<m. 

The  doing  diligaice  within  six  months  does  not  give  an  absdtute  pre- 
ference to  the  user  before  all  the  other  credit(»rs»  but  only  where  an<^her 
has  used  complete  diligence  by  confirming  or  otherways,  prefos  all  dili> 
gences  within  six  months  pari  passu  with  him ;  and  therefore  where  an 
executor  ^pm  nearest  of  kin  was  confirmed,  and  a  creditor  dted  that  execu- 
tor within  six  months,  and  no  other  creditor  used  any  diligence  in  that 
time;  the  Lords  notwithstanding  preferred  them  all  pari  passu^  none 
having  used  complete  diligence. 


174S.    November  2.    Aemsteong  ^i^iW/ Su*  Duncan  Campbell,  &c. 

An  executor  suing  here,  on  letters  of  administration  in  Ireland,  must 
confirm  here  before  extract 


1 74S.    November  22.  Andeeson  against  Andbbsons. 

A  BiscHAEOE  by  a  son  of  a  debt  due  by  his  father  and  of  his  biEdms  pari 
of  gear,  or  of  all  he  could  claim  of  or  fix>m  him,  his  heurs,  executors,  and 
successors,  by  and  through  his  decease,  or  firom  any  cause  or  occasion  what- 
soever, found  not  to  exclude  that  son  fix)m  succeeding  as  nearest  of  kin  to 
his  fitther  in  the  deeds  part  Vide  Renounciatjon  to  be  Heie^— -Hotx- 
ABLE8«^— Succession. 


Append-  IL]  EXECUTOR.  [Elc  n«s, 

1744.    January  IS. 

Cbeditoes  of  Mr  IMueea y  of  Kinninmond,  Cmnpetmg'. 

The  creditors,  legators,  and  nearest  of  kin  are  preferred^  to  the  creditors 
of  the  executor,  upon  the  executry  goods  and  debts,  not  only  while  they 
are  extant,  but  also  after  they  have  been  uplifted  or  turned  into  money  by 
a  factor,  and  a  bill  given  by  him  to  the  executor  for  a  balance  of  the  ac- 
count. They  were  found  preferable  after  the  executor's  death  for  the  sum 
in  that  bill. — ^Adhered.    Vide  inter  easdem,  voce  Mutual  Co^tb  ACT,-*V(^e 

Jus  QUJESJTUM  TEBTIO,^'^  XXXe  FbAUD. 


No.  IS. 


1744.    February  10. 

LoBB  Napier,  and  Others,  against  Hamilton  of  OKvestob^  and  Mr 
James  Baillie,  Cautioners  for  Menzies  of  Lethem. 

The  heir  having  paid  sundry  of  his  predecessor's  debts,  (for  which  he  j^q^  14^ 
was  liable  qua  heir,)  and  having  afterwards  confirmed  executor,  his  cau- 
tioners in  the  confirmation  were  allowed  to  state  the  debts  paid  by  him 
witliout  sentence  before  confirmation,  in  order  to  exhaust  the  inventory, 
notwithstanding  of  his  being  heir.  Afi;er  confirmation  he  could  not  pay 
but  upon  sentence ;  we  thereafter  found,  that  the  cautioners  ought  to  have 
credit  for  those  debts  paid  by  the  executor  before  confirmation,  though 
he  had  intromitted  with  other  valuable  moveables  of  the  deftmct^s  without 
title ;  and  found  that  the  cautioners  were  not  bound  to  prove  those  intro<-- 
xnissions  otherways  exhausted.    (See  DicT.  No.  Si.  p.  8849.}. 


1744.    NoDenibem^ 

Credito&s  of  HuoB  MuftBA Y  against  Hiis  Relict^ 

The  nearest  of  kin^s  interest  in  deeds  part  found  established  by  confir-        No.  16. 
nation  even  as  to  omissa.    Vide  Neabest  of  Kin.     Vide  Hfsband  aj^d    ' 
Wipe.    (See  Dict.  No.  89.  p.  8902.), 


No.  16. 


No.  17. 


No,  18. 


Append,  II.]  EXECUTOR,  [Elchks, 

1744.    Decmbef'  18.        Blair  against  Dun. 

Executor  nominate  making  a  short  or  partial  confirmation  is  liable  to 
creditors,  legatars,  and  nearest  of  kin,  only  for  what  he  either  confirmed  or 
intromitted  with,  but  not  for  what  he  omitted,  though  knowingly,  and  did 
not  intromit  with. — N.B.  No  fi*aud  or  dole  was  or  could  be  qualified. 
A  depending  process  of  count  and  reckoning  at  the  instance  of  a  nearest 
of  kin  against  an  executor,  is  no  sufi&dent  groimd  of  retention  of  liquid 
debts  due  by  the  nearest  of  kin  to  the  executors.  (See  DiCT.  No.  84. 
p.  8898.) 


Cunningham**  Creditors  against  Gainsr* 


Mary  Gainer,  upon  a  general  assignation,  being  preferred  before  the 
creditors  to  the  office  of  executor  to  Cunningham  of  Cayan,  though  their 
debts  were  said  to  exceed  the  value  of  his  efiects  in  Scotland ;  they  insisted 
that  the  silver  plate  should  be  sold  by  roup  to  the  highest  bidder,  and 
which  the  Commissaries  ordered ;  but  upon  advocation  to  us,  we  remitted 
with  instruction  that  they  should  not  be  rouped. 


1744.    December  21. 

M'DouALii  against  His  Father's  Creditors. 

Charles  M'Douall  was  cautioner  for  his  father  in  sundry  debts,  and 
being  named  executor  he  confirmed.  None  of  the  other  creditors  having 
done  diligence  within  the  six  months,  he  before  his  confirmation  paid 
debts,  for  some  of  which  he  was  cautioner,  and  for  others  he  was  not,  and 
after  confirmation  he  also  paid  some  debts  for  which  he  was  cautioner.  In 
the  competition  with  his  father's  other  creditors,  we  found  that  he  could 
pay  himself  all  debts  due  to  him  before  confirmation,  or  whereiif  he  was 
cautioner ;  and  therefore  those  debts  paid  by  him  before  confirmation,  as 
well  as  those  debts  wherein  he  was  cautioner,  though  paid  after  confirma- 
tion ;  and  preferred  him  to  the  creditors  who  did  no  diligence  within  six 
months.  Vide  inter  eosdem  voce  Heir  cum  beneficio.  (See  Dict.  No.  25. 
p.  10007.) 

*  No  date  in  the  MS. 


Arraau*.  11.]  EXECUTOR,  [^Blchibbi, 

# 

1745.    July  9,  BiGGAR  ogoinst  Helen  Bee. 

No.  I».     - 
A  TENANT  of  the  Duke  of  Bucdeugh  having  a  pretty  large  farm  and  Effect  of  possession 

breweiy,  with  the  exdusive  privilege  of  serving  a  coaliery  of  the  Dutchesi^, 
dying,  leavk^g  a  wife  and  two  daughters,  and  about  1 1  or  12  years  of  his 
tack  to  run ;  the  farm  and  brewery  were  continued  as  formerly,  and  a  trade 
of  driving  coals  to  Edinburgh  also  carried  on  with  the  cattle  belonging  to 
the  &nn.  The  whole  ^as  managed  by  the  mother,  and  malt  bought  and  sold 
in.  her  name,  and  the  accounts  and  some  bills  that  were  given  for  the  ale 
and  coals  also  in  her  name ;  but  when  any  sub-tenants  were  to  be  removed 
or  pursued  for  rents,  that  was  in  the  daughters'  names,  who  were  heirs  in  the 
tack.  The  mother  survived  one  of  the  daughters,  but  predeceased  the 
other  daughter  only  about  six  weeks,  and  for  about  three  weeks  of  that 
time  the  daughter  continued  in  the  house ;  and  the  farm,  brewing,  and 
coal  driving  were  carried  on  as  formeriy ;  but  she  was  then  carried  into 
^Edinburgh  where  she  made  her  testament,  naming  Biggar  of  Wolmet  and 
James  Jackson  in  Dalkeith  her  executors*  Upon  her  death,  Helen  Bee,  as 
one  of  the  nearest  of  kin  of  Christian  Ramsay  the  mother,  claimed  the  whole 
executry ;  and  the  question  being  brought  before  its  by  advocation,  we 
found,  Imo,  That  all  the  moveable  goods  that  were  m  the  mother's  posses- 
sion at  her  death,  were  sufficiently  established  in  the  daughter  by  her 
possession  of  them,  and  ought  therefore  to  be  confirmed  as  in  bonis  of 
the  daughter,  agreeably  to  the  decisions  M*Whirter  against  Miller,  and 
Bairds  against  Gray  ;*  {voce  Husband  and  Wife,)  and  this  we  foimd 
nem.  con*  Aa  to  tihe  accounts  and  bills  granted  partieuUffly  for  ale  or  coals, 
as  the  tack  was  the  daughters,  we  considered  the  mother  only  as  a  negviuy- 
rum  gestoT  or  prtrposita^  and  therefore  found  her  executors  dbso  entitled  to 
them.  As  to  the  bonds  and  biUs  bearing  no  relation  to  the  brewing  or 
coal  driving,  we  once  found  it  presumed  that  they  were  the  result  of  these, 
unless  the  contrary  were  proved ;  but  afterwards  we  remitted  to  the  Com- 
missarief  to  hear  parties,,  and  to  take  what  evidence  should  be  offeared  aa 
either  jide.    (See  Dict,  Na  316.  p.  6008,  and  No* 21.  p.  S84I.) 


1751.    February  20.       Spenos  ^am<  Creditohs  of  Alcorn. 

No.  20. 
Onz  bang  decerned  executor  qtia  nearest  of  kin  to  her  grandJ&ther,  sued  Corroboration  held 

one  of  his  debtors  in  two  bonds,  and  used  inhibition.  The  debtor  conobo-  ^  ^  ^""^  ^  ^^' 


*■  See  Diet.  No.  87.  p.  14,S9S.  and  No.  58.  p.  14395. 


\ 


APPEI^JD.  II.] 


EXECUTOR. 


[Elchies. 


No.  20. 

ment;  and  to  vest 
the  debt  without 
conflnnation. 


rated  the  bonds,  and  the  corroboration  being  produced  in  Court,  she  ob- 
tained decreet,  and  thereon  adjudged,  but  neglected  to  confirm.  In  a  com- 
petition  of  the  creditors  oj^  that  debtcH*,  she  and  her  husband  were  ranked 
and  preferred  on  her  inhibition  and  adjudication,  which  she  conyeyed  to 
her  husband ;  but  before  the  ranking  was  finished  the  wife  died,  and  the 
other  creditors  observing  that  there  had  been  no  confirmation,  objected  that 
both  decreets  were  void,  and  that  the  husband's  right  was  a  non  kabentCf 
and  so  LfOrd  Minto,  Ordinary,  found.  But  on  a  reclaiming  biU  we  unani- 
mously altered,  and  sustained  both  the  diligence  an^  Ms  right ;  and^  as  we 
had  already  found,  that  now  since  the  act  1 690,  a  nearest  of  kin's  possession 
of  coxpora  without  confirmation  vested  the  property ;  though  we  have 
not  found  that  naked  possession  of  a  bond  or  bill  vested  the  Jt^  crediti  in 
the  nearest  of  kin,  and  it  woold  be  dangerous  to  find  so,  and  make  the. right 
to  debts  uncertain,  and  to  depend  on  parole  evidence ;  yet  we  agreed  that  a 
nearest  of  kin  might  effectually  discharge  a  debt  without  confirmation,  and 
if  he  could,  then  a  corroboration  must  be  equally  efiectual ;  for  if  the  wi& 
in  this  case  could  validly  have  discharged  these  two  bonds  and  innovated 
the  debts,  and  taken  a  new  bond  in  her  own  name,  there  could  be  no  reason 
why  a  bond  of  corroboration  should  not  as  efiectually  vest  the  jus  crediti  in 
her.  Vide  M* Whirter  against  Miller,  20th  July  1 743,  and  Bairds  against 
Gray,^  8d  February  1744»  voce  Husband  and  Wife.    Vide  No.  19. 


No.  21. 

Executor  in  £ng« 
land',  whether 
obliged  to  account 
in  Scotland  ? 


1758.    July  23. 

Sir  Abchibald  Grant  against  Mrs  Bubbows  and  Her  Sistbbs^ 

Sib  Archibald  Grant  became  debtor  to  Colonel  Burrows  by  an  herv 
table  bond  for  L.20G0  sterling,,  which  he  conveyed  to  Cartwright  his  father- 
in-law^  who  was  thereupon  infeft  in  Sir  Archibald's  estate  in  Scotland ;  and 
on  Cartwright's  death,^  (Colonel  Burrows  being  also  dead)  Mrs  Burrows 
succeeded  as  one  of  the  heirs-portioners  to  her  father,  and  sued  Sii^  Archi- 
bald Grant  upon  the  bond,  who  pleaded  compensation  on  debts  due  by 
Burrows.  The  Court  found  that  there  was  sufficient  evidence  that  the  con- 
veyance by  Burrows  to  Cartwright  was  in  security  of  L.3000  sterlings  that 
Burrows  was  by  marriage  articles  bound  to  secure  ta  himself  and  his  wife 
and  longest  Hver.  ^  Therefore  Sir  Archibald  afterwards  alleged,  that  Mrs 
Burrows  had  administrated  to  her  husband,  and  recovered  out  of  his  effects 
the  L.8000  due  to  her ;  and  therefore  the  L.2000  was  now  a  simple  trust  fot 
\^oof  of  Burrows'  heirs,  and  that  the  compensation  takes  place.  Answered, 


J 


Append.  II.]  EXECUTOR.  [Elchies. 

Mrs  Burrows  is  not  obliged  to  account  in  Scotland  for  her  administration  in       No  21. 

England,  which  must  be  judged  by  the  laws  of  England,  and  where  Mrs 

Burrows  can  have  the  proper  compulsitors  to  bring  the  creditors  or  others 

having  interest  into  the  field,  and  quoted  a  judgment  of  the  House  of 

Lords  in  the  case  of  the  late  Dutchess  of  Hamilton.    Replied,  That  is  no 

more  than  must  happen  in  many  other  cases  where  the  subject  in  dispute  is 

toucliing  negotiations  in  England ;  and  Sir  Ardiibald  quoted  a  judgment  of 

this  Court  in  July  1 732,  White  against  George  Skene,  (Dict.  No.  54. p.  4844. 

The  Court  was  much  divided,  and  delayed  the  cause  till  either  party  should 

get  the  opinions  of  learned  counsel  in  England,  which  they  accordingly  got ; 

viz.  Mrs  Burrows  got  the  opinions  of  Mr  Solicitor  Murray  and  Mr  Wilbra- 

ham,  and  Sir  Archibald  that  of  Messrs  Evans  and  Hodgson.    Mr  Murray 

was  of  opinion,  that  if  such  accounting  should  become  necessary  incidentally 

to  a  question  before  the  Court  of  Session,  the  enquiry  might  be  made, 

maldng  all  the  allowance  which  would  be  made  in  England;  and  the 

other  three  agreed  in  substance  with  him.    However,  the  Court  was  still 

much  divided,  and  upon  the  question  it  carried.  That  she  is  not  bound  to 

account  in  Scotland ;  (6,  and  the  President,  against  5 ;)  but  then  they  found 

that  action  must  stop  here,  for  such  time  as  Sir  Archibald  may  sue  her  in 

England,  and  for  that  they  allowed  two  years.    See  Forum  Compstens. 

See  Heie  and  Executor. 

See  Seevice  and  Confibmatiox. 

See  Hebitable  and  Moveable. 

See  LiFEBENTEB  and  Fiab. 

See  Renunciation  to  be  Heib. 

See  Legitim. 

See  Succession. 

See  Notes. 
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Amxn>.  IIQ 


(EliCHlBS, 


FACTOR. 


17d4«    July  4.         William  Cunninghame,  Supplicant 

The  Lords  granted  a  &ctory  to  one  <m  finding  caution  to  uplift  the 
annualrents  of  a  sum  due  the  Actor's  brother,  absent  out  of  the  country 
without  leaving  a  fycbory^  and  fallen  to  him  since  he  went  alNx>ad ;  but 
would  not  give  it  for  upiiftix^  the  prindpid  sum  without  a  necessary  cause 
shown.    See  Jueisdiction* 


No.  L 


17S6.    July  81,  NwenAer  80. 

Edgab,  Factor  of  Clouden,  against  The  Creditoes. 

The  Lords'  &ctors  are  liable  for  annualrcaat  for  all  sums  paid 
whether  principal  sums  or  annualrents.  from  a  vear  after  thev  recc 


No.  2, 


1 737.    December  16.    Creditobs  of  Anderson  against  Handyside. 

^  A  FACTOR  with  power  in  general  to  receive  payment^  and  discharge  and 
to  use  diligence,  and  generally  to  do  every  thing  else  anent  the  premisses 
that  the  constituent  could  do,  but  not  mentioning  these  words,  <<  compone^ 
^  transact,  and  agree,"  &c. ; — the  factor,  by  .accepting  a  general  disposition 
by  a  bankrupt  to  all  his  creditors,  cannot  bind  his  oonsfitueftt. 


No.  8. 


1738.    January 


Bankine  against  Mollison. 


A  FACTOR  selling  goods,  expressly  bearing  to  be  by  commission  or  power 
from  another,  and  saying,  **  I  do  agree  with  you  in  his  name,  that  he  rfiafl. 


No.  4. 


Appeni>;  H.]  factor.  [Eix:hie8. 

No.  4*  "  provide  you  800  bolls  meal,  you  paying  L.  the  price  at  the  rate 

•*  of  L.  ;'*  the  factor  so  selling,  is  no  further  bound  to  the  buyer, 

than  to  produce  and  fiimish  him  \¥ith  a  sufficient  commission  from  his 
employer  to  sell  the  goods,  but  is  not  himself  liable  for  the  performance. 


No.  5. 


No.  6, 


No.  7. 


No.  8. 


1738.    June  16. 

Peingle  wid  PoBTEOUS  against  Mr  David  Kennedy. 

The  Lords  found,  that  a  writer  about  the  Court  having  accepted  a  fac- 
tory from  a  foreigner  to  pursue  a  process  here,  though  nothing  blameahle 
uppn  the  said  factor's  part  appeared  in  the  management  of  the  process ; 
yet  by  becoming  pursuer  for  a  foreigner,  he  had  subjected  himself  to  such 
expenses  as  might  be  modified  in  case  the  process  at  his  employ er*s  instance 
should  be  found  to  be  vexatious ;  seeing  otherwise  any  decreet  for  expenses 
agsdnst  his  employer  must  probably  have  had  no  effect. 


1789.    July  19.     RoBEBTsoN  against  Potter,  and  Hoen  His  Factor. 
The  Lords  repeated  the  same  judgment  as  in  the  above  case. 


1 789.    NaoenAer  80. 

Cbawfubd  against  Repeesentativeb  of  Ceawfued. 

A  FACTOR  transacting  and  taking  bond  in  his  own  name,  his  represen- 
tatives have  the  Jt^  eangendi,  but  for  behoof  of  their  constituents,  and  ^y 
defence  good  against  the  constituents  will  be  good  against  them« 


1749.    November  16. 

Mine  Adventuring  Company  against  Andrew  Brown. 

An  overseer  of  mines,  which  his  employer  had  made  over  to  a  purchaser 
who  had  got  possession  of  the  mines,  and  pursued  a  summary  removing 
against  the  overseer,  to  remove  from  a  farm  belonging  to  the  mines,  on 
which  furnaces  and  other  expensive  works  had  been  erected ;  the  Court,  on 
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AfP EKB.  IL] 


TACTOR. 


[£lCHI£6< 


an  advdcation  from  the  Sheriff  of  Dunbarton,  who  had  (miered  him  to  remoye» 
found  that  he  had  a  title  to  retain  the  subjects  till  the  assignee  should  pay 
and  relieve  him.  the  overseer  of  any  balance  that  shall  be  found  due  to  him 
on  aecount  of  his  advances  or  engagements  for  the  said  mines.    See  R^  mot- 

INO. 


No.  8. 


1750.    Ndveniher  2. 

Claims  on  the  Estate  of  Tarpersie* — Lady  Henrietta  Goedon's  Case. 

A  FACTOE  to  uplift  and  receive  a  debt  and  to  pursue  for  it,  whereon  a 
decreet  had  been  obtained  by  the  factor,  has  a  sufficient  title  to  enter  a  daim 
for  the  debt  on  a  forfeited  estate,  tliough  no  special  power  be  mentioned  to 
enter  sudi  claim. 


1751.    Januarys. 

Andeew  Drummond's  Cldm  on  the  Estate  of  Strathallan. 

We  repelled  an  objection  to  a  claim,  that  it  was  signed  only  by  a  factor 
having  a  general  factory  as  old  as  1 737,  long  before  the  forfeiture,  but  it 
gave  power  to  sue  for  all  debts  then  due,  or  that  should  grow  due,  in  his 
own  name,  and  to  receive  payment  for  the  constituent's  behoof. 


No.  0, 


No.  10, 


1 75  3.    December  6. 

IIOY  against  Kennedy  and  McLean,  Merchants  in  Glasgow. 

Hoy,  factor  in  Holland,  sued  Kennedy  and  M'Lean,  merchants  in  Glas-  what  diiit^ence 
gow,  for  Lr538,^  as  the  price  of  m^der  and  tartar  commissioned  by  them  jpcumbent  on  « 
from  him,  and  which  he  shipped  for  them  in  a  ship  to  Leith ;  and  produced 
bill  of  lading  for  two  butts  and  one  cask,  and  specifying  the  contents,  with 
liis  invoice  of  the  goods.  They  first  obliged  him  to  prove  that  these  goods 
were  packed  in  the  butts  and  casks  so  shipped ;  and  that  being  proved,  their 
defence  was.  That  he  had  not  given  them  timeous  notice  of  his  obeying 
their  commission,  of  his  shipping  the  goods,  or  of  the  ship's  name,  or  of  tiie 
time  of  her  sailing,  so  as  they  might  insure ;  that  the  goods  were  slii|)ped 
I2th  August  1751,  and  the  bill  of  lading  then  granted;  that  the  ship  sailed 
25th  August,  and  was  cast  away  the  4th  September ;  and  the  pursuer  did 
not  advise  them  of  his  shipping  the  good^  till  14th  September,  which 


Append,  II,]  FACTOR,  [Elchibs. 

Ka  11  f        ftnived  at  Glasgow  oxily  a  few  days  before  the  news  of  the  loss  oi  the  diipi 

so  that  it  was  not  in  their  power  to  insure ;  and  even  that  advice  neither 
brought  the  bill  of  lading,  nor  invoice,  nor  ship's  name ;  whereas  hy  the 
custom  of  merchants,  particularly  of  GUsgow,  the  factor  should  advise  how 
$oon  he  shipped  the  goods,  or  at  farthest  when  the  ship  sails.  Answered  i 
In  these  short  voyages,  if  the  merchants  intend  to  insure,  they  always  send 
orders  for  that  purpose  to  the  factor ;  that  the  letter  of  advice  and  bill  of 
lading  are  commonly  sent  with  the  ship,  and  if  the  ship  perishes,  must  perish 
with  her ;  and  when  it  is  sent  by  post,  very  often  it  does  not  aarrive  so  socm 
as  the  ship.  Ix)rd  Murkle  repelled  the  defence ;  and  we  adhered  and  found 
expenses  due ;  but  the  question  is  still  kept  c^n  by  a  reclaiming  bifi  and 
answers,* 

See  Executors  of  Ross,  I3th  January  17S7,  voce  Annualrent. 

See  Lockhart  against  Heirs  of  Murdieston,  27th  January   1736,  V(Ke 
Negotiohum  Gestoh, 

*  See  Notes. 
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AmCNB.  II.3  [£LCH1£8. 


FACULTY. 


i 


1797.    Jtm^  21. 

Majiion  TuEirauJLii>  Relict  of  Dr  Ogiltie,  against  Mabgaret  Ooilyie. 

FACtJLTT  reserved  to  burden  an  estate  being  exeroised  by  a  mere  personal  No.  1  • 
deed,  not  made  .real  by  infeftmcaoit  or  diligenee  dming  the  granter's  life, 
eannot  compete  with  an  infeftment  granted  1^  the  son,  whose  right  was 
.burdened  ^nth  the  faculty  before  the  perscmal  deed  was  made  real ;  but 
the  party  sa  mCeft  consenting  tp  a  disposition  of  the  sarae  lands,  with  the 
burden  de  fiaoo  of  that  faculty,  is  thereby  debarred  fit>m  competing  with 
that  personal  deed.    (See  Dicx.  No.  20.  p«  4185.) 


1787-.    June  28..       Boethwick  against  Trades  Maiden  Hospital*. 

Faculty  reserved  in  a  disposition  of  a  house  by  a  wife  and  her  husband,.  .  No^2. 
to  the  wife  with  consent  of  the  husband  to  burden  the  right  with  what 
sums  ^e  should  think  fit  to  any  person  by  a  writ  under  her  hand  at  any 
time  of  her  life ; — :the  Lords  thought,  that  faculty  could  only  be  exercised 
without  the  husband's  consent,  and  therefore  not  at  all  after  his  death ;  ado, 
.That  a  tacalty  to  burden  did  not  give  a  power  to  alienate  the  sufaject;^  and 
therefore  the  wife  having  after  the  husband's  death  gratuitously  disponed 
the  house^  the  Lords  preferred  the  first  disposition.  The  papers  are 
well  written  on  the  general  point  ot  faculties  and  limitations,  and  whether 
majcri.  inest  mmtis.  aut  e^contra  f  *    (See  Dict.  No.  7*  p*  4095.)^ 


1187^    July  {iff. 

Caedixoes  of  Douglasl  of  Scotscraig,  against  Isobel  Stewaet; 

Factjlty  to  burden  conoeiyed  in  the  most  plaui  and  express  terms,  so  as       No.  5. 
to  make  any  personal  deed  in  exercise  of  that  faculty^  however  latent^  to 

*  It  has  been  already  mentumed  in  a  former  note  by  the  Editor,  that  aetreral  volumes  o£' 
Lord  Ekhiea's  ScsaoD  pifcts  were  gnren  in  to  the  Adrocates'  Library  along  with  fait  SfiSS.. 

2a 


APfEND.Jt]  FACULTY^  [Elchiei 

No.  3.  become  a  real  burden,  is  repugnant  to  law;  and  such  latent  deed  will  be 

no  real  burden,  nor  the  possibility  of  such  a  deed,  such  an  inoumbrfoice  as 
can  entitle  a  piuidiaser  to  retain  any  part  of  the  price. 


Na4, 


1739,    Jan.  2,  11* 

Alexander  Anderson  against  William  Anderson. 

One  Anderson  disponed  his  estate  to  his  Mn  WOliam,  resenriqg  power 
to  burden  him  with  4O00  merks  for  a  porticm  to  his  son  Alexander,  payable 
after  his  own  death  or  Alexander's  marriage,  which  should  first  happen. 
Alexander  married  in  1728,  the  fetfaer  in  ITSO  granted  a  bond  for  4000 
merks  to  his  son  Alexander,  payable  at  his  own  death,  with  annuabent 
thereafter,  but  reserving  power  to  alter;  and  in  1737  he  did  alter,  and  j^t- 
ed  anew  bond,  bearing  annuabent  from  1728 ;  but  the  Lords  found,  tint 
the  father  could  not  burden  his  son  William  with  annuaJrents,  retro  before 
the  date  of  the  bond,    (See  DrcT,  No.  2&  p.  4182.) 


I7dd.    November  1*. 

Miss  Helen  Cunningham  against  Cbeditobs  of  Balquhan, 

No.  5*  Cunningham  of  Balquhan  having,  in  virtue  of  a  reserved  faculty  in  Ihe 

t£spoi^on  of  his  estate  to  his  son,  (to  burden  it  with  10,000  merks  witii 
aimualrent  after  his  death,  which  was  repeated  in  the  procuratory  and  pre- 
cept, and  engrossed  in  tlie  son's  sasine,)  by  his  second  contract  of  marriage 
provided  that  sum  to  the  issue,  and  assigned  them  to  the  faculty ;  and  there- 
after, by  a  new  deed,  having  spmally  assigned  the  faculty  to  the  only  daugh- 
ter of  that  mamage ; — ^the  son  contracted  many  debts,  some  real,  some  per- 
sonal; and  afi;er  his  death,  the  said  daughter  his  sistw  consanguinean  brought 
the  estate  to  a  sale  as  apparent  heir ;  and  then  craved  to  be  preferred  upon 
the  price  for  the  said  10,000  merks.  The  Lords  all  agreed  that  this  10,000 
merks  was  not  a  real  burden,  and  that  therefore  the  son's  real  creditors 
were  all  preferable ;  and  yet  they  found  her  preferable  to  all  his  personal 
creditOTs,  who  bad  done  no  diligence  to  affect  the  estate.  (Se6  DiCT.  Na 
84.  p.  418&) 

See  Bight  on  Secusit:?. 
SeeNoTxa. 


^: 
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t&csltnr. 


PALSA  DMMQNSTRATia 


\ 


^186.    JahfS.       Walkii^haw  oguln^  HjUB  Majesty's  AsvocA 

John  Wai.xikbba^  of  Sootstown  being  attainted  of  treaiKm»  Jiibsa 
Walkinshaw  in  G\asgfm^  only  son  cf  William  WaHdndiaw  <£  Scotstown, 
dkged  that  he  was  not  the  person,  at  least  that  there  was  a  misnomer  in 
his  sirname,  his  place  ef  abode  Glasgow,  and  in  his  mystery  or  c»lljpg;  all 
whiph  the  Lords  repelled,,  and  fomid  there  was  no  misnomer^ 


No.  I. 


JD€c^m&er20,21. 
DONALD  cf  Cknronald, 


Donald  Macbonald  of  Clanronald,  jun.  son  of  Donald  Maedonald  of 

Clamonald,  bring  by  act  of  Parliament  attainted  of  high  treason,  two  claims 

were  presented,  one  in  the  name  of  the  said  Donald  Maodonald  the  fitther 

didming  the  liferent,,  which  was  not  opposed  by  the  Crown^s  lawyers,  and 

another  for  Donald  Maedonald  his  eldest  son,  now  in  TWioe,  (from  whom 

a  factory  was.  produced)  claiming  the  fee  of  the  estate  of  Clanronald,  which 

had  been  surveyed  by  the  Barons  of  Exchequer.    Answered,  The  chdmant 

is  the  person  attainted  by  the  act,  though  by  mistake  he  is  called  Donald 

instead  of  Ronald,  which  is  onty  the  rarmtibn  of  one  letter^  D  for  R.    The 

claimant  p]K>duced  his  charter,  wliich  was  to  Donald  Maedonald,  his  grand-^ 

father  in  liferent,  and  after  him  to  Ronald  Maedonald,  his  father,  the  other 

claimant,  and  to  this  claimant  RonaM  and  his  issue  in  fee,  whom  failing  to 

his  brother  Donald,  &c.  and  the  Court  sustained  the  claim.    Benitente 

Leven  and  Justice  Clark,  X^^  President  and  Kilkerran  were  absent.)   We 

thought  that  it  was  imprx^per  to  speak  of  nuBities  or  misnomers  in  attain- 

ders  by  act  <^  Parliament,  for  acts  of  Parliament  must  bind  all  the  subjects 

2  a2 


No  21 


ApFEX^^n.]  FALSA   DEMONSTRATIO.  fEtetflSfe. 

No.  2.  where  it  certainly  and  legally  appears  who  was  the  person  meant ;  and  that 

was  the  case  of  Lord  Pitsligo,  which  though  it  was  not  the  title  in  his 
patent,  yet  it  was  the  name  he  was  universally  known  by,  that  he  assumed 
to  himself  in  the  most  solenm  deeds,  and  that  was  coQunonly  given  to  him 
even  in  the  records  of  Parliament,  and  that  therefore  agreed  wholly  to  him» 
and  to  no  other,  which  was  legal  evidence  of  the  person  intended  by  the 
act ;  none  of  which  th^  applied  to  this  case,  where  tiie  two  names  are  as 
truly  different  as  Thomas  and  Alexander  were  in  the  case  of  Auchintoul ; 
and  that  known  to  the  Legislature,  for  both  names  are  contained  in  this 
very  act ;  and  therefore,  though  I  was  of  the  minority  in  this  Court  in  the 
case  of  Pitsligo,  yet  I  was  for  sustaining  the  claim.  (See  DiCT.  No.  8. 
p.  41620 


Na5. 


1752.    December  26. 

Sharp  of  Hoddam  against  Crbditoes  of  Mosscnow. 

A  BOND  by  a  principal  and  cautioner  in  1683,  whereon  inhibition  fol- 
lowed,  and  corroborated  by  the  cautioner,  and  the  interests  accumulated 
both  in  1699  and  1708,  the  inhibition  was  objected  to,  that  it  proceeded  on 
a  bond  that  was  null  and  void,  for  that  there  were  in  it  but  two  cautioners, 
(witnesses)  whereof  one  was  John  Agnew,  brother-german  to  WiUiam 
Irvine  of  Bonshaw,  whereas  no  such  person  was  in  being.  Answa:ed,  It 
was  only  an  error  in  designing  him  brother-german,  when  he  was  truly 
brother-in-law,  which  could  not  annul  the  bond ;  2c%,  Irvine  of  Bonahaw's 
brother  may  have  changed  Im  name  to  Agnew ;  S^,  Homologated  by  the 
two  corroborations*  We  found  the  bond  and  inhibition  void  and  nuU,-  un« 
less  the  a^tor  would  prove  that  such  was  the  witness's  name  and  designa- 
tion. We  thought  the  inhibition  might  stand  or  fall  with  the  original  bond, 
whatever  became  of  the  corroborations ;  and,  2dly^  That  these  corrobora- 
tions would  not  bind  the  cautioner,  if  the  original  bond  was  void  as  to  the 
principal. 


1 753.    July  5.       Cbeditoes  of  Loed  Ruthven,  Competing. 

No.  4f.  i^  1732^  James  Ruthven  of  Ruthven  granted  bond  to  the 

Glasgow  under  that  designation ;  but  in  1 733  or  1 734  he  fin 
titie  of  Lord  Ruthven^  ahd  then  granted  his  bonds  under  that  n 
creditors  adjudged^  and  the  College's  adjudication^  which  was  th 


( 

J 


ArnKD.a]  FALSA   DEMONSTRATION  [Elchim. 

fiom  James  Rutiiiven  of  RuthveiL    Mr  Moncrieff  was  not  witliin  year  and       No.  4, 
day  of  the  College,  and  therefore  objected  that  the  adjudication  was  null, 
or  otherwise  that  the  other  adjudications  where  he  was  designed  Ruthven 
were  null.    But  the  Court  zepdied  both  objections^  and  sustained  all  the 
adjudicationVf 


175S*    Jvly  e.       Peovost  Hamilton  against  Dalgliksh. 

A  PEOCESS  of  sale  against  William  Hamilton,  but  erroneously  called  in 
the  summons  and  executions  George ^  and  founded  on  an  adjudication 
against  him  labouring  under  the  same  defect ;  we  sustained  the  objection 
and  found  no  process.    (See  Dicx.  No.  9.  p*  416S.) 

See  Lord  Pitsligo*s  Case^  Chmy  ]Mfoq>hers<Hi*g  Case^  LachidL^s  Case,  v<Ke 

See  Barisdale*s  Case^  (in  the  Notes.) 
See  Notes. 


No.  5. 


I 
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Appxmd.  II.]  [Elchies. 


FEU, 


1786.    November  84w       Dvnbokalb  against  Elizabeth  Baer. 

In  feu^holcBog  no  relief  is  due  to  the  superior,  unless  there  be  an  express      No.  l« 
provision  fisr  the  duplication  in  the  feu«dtiarteE;«-*Decided  in  the  abstract 

See  RscoGNiTiox. 

See  Notes. 


FEU.DUTIE& 


17S8.    June  21. 

Ceeditoks  of  PoLBEAN  Qffam^t  Shabp  of  Hoddanu 

Bygone  feu-duties  are  heritable. 


1 788.    J^y  S8.  Scott  against  Scott. 


Theee  lies  no  personal  action  for  feu-duty  against  tenants  or  other  intro* 
mittws  with  the  fruity  after  they  are  remored  from  the  ground,  (See 
Dict.  No.  8.  p.  4191.) 


1740.    December  lO.       Scott  of  Harden  against  Pringle. 


BygonIs  feu-duties  fall  to  the  heir  of  entail,  who  is  heir  in  the  superiority, 
and  not  to  the  superior's  other  heirs  or  executors. 

See  Hesitable  and  Moveable. 

Se^NoTEi. 


No.  1> 


No.  t. 


NaS. 


f 


ArnNB,  ir]  l^jcmtM. 


FIAR. 


17S3.    November  23. — December  6.       Angus  against  Ninian. 

In  a  contract  of  marriage,  the  man's  heritage  being  provided  to  the  two  No«^  1.. 
spouses  in  conjunct  fee  and  liferent,  and  to  the  heirs  of  the  marriage  in  fee, 
which  failing  to  the  husband's  heirs ;  and  the  wife  having  assigned  a  bond  of 
lOOO  merks  iisdem  verbis  to  the  two  spouses,  and  longest  liver  of  them  two  in 
conjunct  fee  and  liferent,  and  to  the  heirs  and  bairns  of  the  marriage,  which 
failing,  -to  faersdl:^  her  own  heirs  and  donators ;  and  the  conquest  in  the 
same  terms ;  and  failing  bairns,  to  divide  betwixt  the  heirs  of  both,  so  that 
there  was  an  exact  equality  in  both ;  yet  the  Lords  found  that  the  husband^ 
and  not  the  wife,  was  fiar  to  the  thousand  merks ;  for  they  thought  the 
heirs  df  the  marriage  must  have  taken  it  as  heirs  to  hinu  (See  Dicx,  No« 
86.  p.  4^44.) 


1 735.    July  22.        AiTOHiESON  against  Brown  and  Miln. 

Houses  disponed  by  a  man  in  his  niece's  contract  of  mamage,  (upon  the 
narrative  of  respect  to  the  husband  and  love  and  fisnrour  to  the  niece,)  to  the 
wife  in  liferent  during  all  the  days  of  her  lifetime,  and  to  the  bairns  of  the 
marriage  and  their  heirs  in  fee,  which  fiuling,  to  return  to  the  disponer^ 
his  heirs  and  assignees ;  found  that  no  more  was  conveyed  to  the  wife  but 
the  liferent,  and  that  no  diildren  having  been  procreated  of  the  marriage^ 
the  fee  remained  with  the  dispon^.r— N.  B.  In  this  contract,  the  writer  had 
first  written  conjunct  fee  and  liferent  in  several  places, '  which  had  heefh 
altered,  and  the  wcxrds  conjunct  fee  delete  before  subscribing* 

SB 


Kd.  si 


Nb.^. 


A7PSKD.  II.]  FIAR.  [fiicanu. 

1785.    November  25.       CvKtnsGUAM  (^inst  Walksk. 

Disposition  to  a  man  and  wife  in  conjunct  fee  and  liferent^  and  longest 
liver  of  them  two  for  their  liferent  use  allenarly^  and  the  heirs  and  bairns 
of  the  marriage  in  fee,  which  failing  to  the  man's  heirs  and  assignees ;  the 
man  was  found  fiar,  though  there  was  a  son  of  the  maixiage  even  before 
that  disposition. 

1785.    November  25.        Childben  of  Frogg  against  6eang:ek. 

No.  4^  Houses  disponed  to  one  in  liferent,  and  the  children  to  be  procreated  of 

his  body  in  fee,  the  liferent  found  to  be  usns/ructus  casualty,  but  not  be- 
cause a  fee  cannot  be  in  pendenti^  which  was  generally  thought  did  not 
apply,  but  from  different  arguments  of  intention  of  the  granter.  (See 
DiCT.  No.  55.  p.  4262.) 


No.  5. 


No.  B-. 


1 739.    June  22. — JtUy  3.       Ferguson  against  Jean  M'George^ 

A  BOND  of  1000  merks  to  a  man  and  hiJs  wife,  and  longest  liver  of  them* 
two,  their  heirs  and  assignees,  bearing  the  money  borrowed  from  both  hus*^ 
band  and  wife ;  the  wife  being  the  survivor,  the  money  was  found  to  beloi^ 
wholly  to  her  exclusively  of  the  husband's  heirs  or  nearest  of  kin*  (See 
DiCT.  No.  9.  p.  4202.) 


1740.    November  9.       Cabxpbell  against  Campbell^ 

A  DISPOSITION  of  some  houses  without  either  procuratory  or  precept, 
being  made  to  the  disponer's  daughter  for  her  o^vn  and  diildren's  aliment 
ki  liferent,  and  ta  tliree  children  whom  she  then  had  nominatim,  and  all 
other  children  that  she  should  have  in  fee ;  and  l^ugh  several  children  were 
afterwards  bom  besides  these  three ;  yet  of  the  whole  there  having  only  two 
survived  the  mother  •,.  the  Lords  found  that  only  these  two  had  idght  to  the 
subjects  and  that  equally,  and  tliat  the  children  who  died  before  their 
mother  never  had  any  right ;.  for  they  considered  this^  only  as  a  personal 
deed  or  obligement,  and  not  as  establishing  a  present  right  of  fee.  Vide 
Boxnet  against  Biunet,  2d  February  1 787,  voce  Legacy. 


App£KI>.  II.]  FIAIt  [Elchies. 

1741.    Fehmary  24u       John  Lillie  against  Walter  Ribdell. 

A  FATAEB  in  Ids  son's  contract  of  marriage  having  disponed  lands  to 
his  son  in  liferent^  and  to  the  bairns  to  be  procreated  of  the  marriage  in  fee ; 
the  son  was  fbwid  to  be  fiar,  as  had  been  found  in  the  case  of  Froggy 
marked  in  the  preceding  page,  (No.  4,)  (See  Dict.  No.  56.  p.  4267.  and 
DiCT.  No.  6S.  p.  12915.) 


1 747.    Fehmary  6.     Scott  of  Harden  against  Christian  Riddeli,. 

A  BOND  of  1200  mel-ks  bearing  receipt  of  the  money  from  a  man  and  his 
wife,  and  payable  to  them  in  conjunct  fee  and  to  the  longest  liver,  and  to 
their  heirs,  executors,  imd  assignees,  proviso^  that  notwithstanding  the  said 
fee,  yet  the  fee  of  500  merks  should  be  at  the  disposal  of  the  husband,  and 
700  at  the  wife's  disposal  by  a  writing  under  their  hands,  but  that  it  should 
not  be  lawful  to  the  husband  to  uplift,  assign,  and  discharge  any  part 
without  advice  and  consent  of  the  wife ; — ^the  wife  survived,  and  died  with- 
out uplifting  or  disponing ;  and  her  executors  suing  for  payment,  the  debtor 
pleaded  compensation  on  a  debt  of  the  husband's  for  700  or  800  merks.  The 
husband's  executors  also  claimed  the  whole,  because  they  said  he  was  liar, 
and  the  wife  had  only  a  faculty  to  dispose.  Some  thought  that  the  wife 
by  her  smrivance  was  ^arjure  accrescendiy  or  non  decrescendi ;  others,  tjiat 
the  presumption  was,  that  500  merks  of  the  money  was  the  husband's,  and 
700  the  wife's,  and  therefore  that  they  were  fiars  by  that  proportion ;  but  at 
any  rate,  that  the  wife  was  at  least  nominatim  substitute,  and  in  case  of 
her  survivance,  her  heirs,  and  the  husband  was  disabled  to  prejudge  as  to  700 
merks.  We  thought  it  unnecessary  to  determine  the  abstract  question  in 
whom  the  fee  was,  but  we  preferred  the  wife's  heirs,  and  sustained  tiie 
compensation  only  to  the  extent  of  the  500  merks,    (See  Dict,  No,  lo. 

p.  420S.) 

1 750.    June  27. 

Claim,  Alexander  Hay,  on  the  Estate  late  of  John  Hay* 

By  the  marriage-contract  betwixt  John  Hay  and  Ann  Elphingston,  she 
disponed  certain  lands  to  him  and  her  in  conjunct  fee  and  liferent,  and  to 
the  heirs  of  the  marriage  in  fee,  whom  failing,  to  his  heirs  and  assignees^ 
and  made  over  to  him  a  considerable  estate,  and  other  subjects,  which  he 
became  bound  to  employ  on  land,  or  bond  bearing  annualrent,  to  himself 
in  liferent,  and  to  the  heirs  of  the  marriage  in  fee,  whom  failing,  to  liis 
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No.  r. 


No.  8. 


No.  9. 


■f.tjk 


Afpekb.  II.3  FlARs  [Elchibs; 

Ko<  9.  own  heirs  and  assignees,  with  certain  powers  and  faculties  over  this  last 

mentioned  subject  to  the  wife,  in  case  there  were  no  heirs  of  the  marriage. 
She  died  before  the  rebellion,  and  he  being  now  forfeited,  his  son  claimed 
the  whole,  either  in  his  own  right,  or  as  heir  to  his  mother,  and  insbted 
that  the  land-estate  flowing  from  her,  she  remained  fiar  by  the  contract ; 
but  we  dismissed  the  claim  as  to  both  branches  of  it 


No.  10. 


1750.     July  18. 

Creditors  of  Robert  Robertson,  Competing,  L  e.  Margaret  SiMr- 

60N  against  Walter  Wordie. 

By  a  postnuptial  contrad;  of  marriage,  the  two  fathers  of  the  lu'idegroom 
and  bride  disponed  their  respective  smaU  heritages  to  them.  The  husband'^ 
father's  estate  was  provided  to  the  two  spouses  in  conjimct  fee  and  life- 
rent, and  the  bairns  of  the  marriage  in  jfee,  whom  failing,  to  the  husband^s 
heirs ;  and  the  bride's  father's  also  to  the  two  spouses  in  conjuct  fee  and  life- 
rent, and  to  the  bairns  of  the  marriage  in  fee,  whom  failing,  to  the  bride's 
heirs;  and  as  he  had  another  daughter,  he  took  a  bond  from  the  two 
spouses  for  L.50  sterling,  as  I  suppose,  as  the  half  of  the  computed  value  of 
his  heritage ;  and  the  two  fathers  gave  the  two  spouses  4000  merks  more. 
In  a  sale  of  the  husband's  estate,  the  wife  was  foimd  to  be  fiar  of  the  subjects 
conveyed  by  her  father,  which  were  thereby  ordered  to  be  struck  out  of  tte 
sal^ ;  and  the  separate  tocher  in  money  had  some  influence  in  the  dedsioiip 
(See Dict.  No.  12.  p.  4207) 

See  NoTESw 


Appenc.  II.]  tEi^cHiisa. 


FOREIGN. 


1 74 1 .    November  24.  Gulun  against  Hendle y. 

English  double  bond,  one  having  pleaded  in  defence  against  it,  quod  soU 
vit  ad  diem,  being  more  than  20  years  from  the  tenn  of  payment ;  and  this 
being  overruled  upon  certain  circumstances;  he  pleaded  next  jion  est  Jac^ 
turn ;  but  the  Lords  found  that  plea  not  now  competent,  after  lie  had  pleaded 
the  other  and  it  had  been  overruled.    (See  Dict.  No,  26.  p.  4465.) 

\*  See  Mai^hall  against  Yeaman,  20th  June  1746,  voce  Bankrupt. — 
Christie  against  Spence,  same  date.  Ibidem. — ^Ogilvie  against  Aber- 
deen's Creditors,  18th  November  1747,  IbideMw — ^Morison  against 
Strachan,  8th  December  1747,  Ibidem. — Grant  against  Ochterlony^ 
1 5th  November  1748,  voce  Arbiteation.— Grant  against  Burrows, 
28d  July  1753,  voce  Executoe. 

See  Notes*. 


FOREIGNER. 


No.  l\ 


1 785.    June  20-  Andeeson  agamst  Stenton. 

Steangees  may  be  pursued  here,  though  not  here  themselves,  nor  their        jj^^  j 
effects  condescended  on :  Once  found,  t;i(2^  Feints,  but  whether  adhered 
to  I  know  not    (See  Notes.) 


No.  2. 


No.  S 


No.  4. 


Append,  II.]  FOREIGNEB.  [Elchiei 

1786,    July  14.  Robertson  against  Potter. 

Strangers  pursuing  here  may  be  obliged  to  find  caution  not  only  cfe 
expeiwis^  but  also  in  any  reconvention  that  may  be  brought  against  them ; 
but  this  refused  where  the  ground  of  the  stranger's  process  is  instantly  in* 
structed,  though  a  proof  be  allowed  of  the  defence.    (See  Dict.  No.  5. 

p.  4644.) 


1739.    July  19*        Robertson  against  Potter  and  Horn. 

Strangers — ^their  factors  pursuing  here  found  liable  in  expenses,  if  the 
process  be  found  vexatious,  though  no  fault  in  the  factors.  Vide  Factor. 
(See  DiCT,.No.  4.  p.  4648.) 


1 745.    June  11.        William  Westcomb  against  Rebecca  Dodds. 

An  Englishman  who  had  resided,  and  had  a  little  office  here  sometime^ 
but  which  he  gave  up  and  returned  to  reside  in  England,  being  piu^ued 
before  the  Commissaries  in  an  adherence  to  a  marriage  alleged  so}emnized 
while  he  resided  here,  he  offered  advocation  because  of  incompetency ;  but 
the  Court  considered  it  as  qtujestio  status  both  of  the  wife  and  child  of  the 
marriage,  but  not  as  to  aliment,  or  the  other  ordinary  conclusions ;  yet  I 
believe  we  refiised  the  advocation.    (See  Dict.  No.  14.  p.  4793.) 


1 749.     June  8. 

Count  Antonius  Leslie  against  Gordon  of  Cowbardie. 

No.  6.  Alien  by  the  law  of  Scotland  cannot  succeed  to  heritage  in  Scotland, 

and  he  was  deemed  an  alien,  he  and  his  father  being  bom  in  Germany, 
though  his  grandfather  was  a  Scotsman ;  found  unanimously ;  and  a  par- 
ticular factory  to  uplift  the  rents  and  let  the  lands,  whereof  the  right 
was  quarrelled  by  the  Count,  foimd  a  sufficient  title  to  make  the  objec- 
tion ;  but  the  substitute  heirs  in  that  right  were  thought  to  have  no  suffi- 
cient title.  Vide  Case  of  Captain  Gordon  of  Park,  xx>ce  Tailzie.  (See 
Dict.  No.  2.  p.  4686.) 

See  No.  3.  and  No.  21.  voce  Executor. 

See  Notes. 
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AnsNO,  n.]  [Elchifs, 


FORFEITURE. 


I7S4.    Jtily  S.       James  LiOrd  Oxford's  Forfeiture. 

All  creditors  of  forfeiting  persons  preferable  to  their  superior's  right  by 
the  act  Imo.  Geo.  I.  called  the  Clan  Act,  and  to  all  deriving  right  from  them, 
whether  creditors  or  singular  successors.  See  M*GiIl  of  Rankeillor,  &c. 
Creditors  of  Hay  of  Naughton  against  Officers  of  State,  voce  Competition. 


I  17S9,    Fiehruary  15.        Stirling  agaimt  Keir. 

j  Adjudication  of  a  patronage  forfeited,  not  competent  at  the  instance 

I  of  the  Crown's  donator  of  an  annuity,  for  payment  of  the  annuity,  bygone^ 

»  or  in  time  coming. 


No.  1 


No,  2. 


1740.     Jtdy  8. 

EiVRL  of  Sutherland  against  Alexander  Ross,  Creditor  on  the  Estate 

of  Skibo^ 

A  SUPERIOR  having,  besides  his  right  to  his  vassal's  forfeited  estate,  giveiik  * 

liim  by  the  Clan  Act,  also  a  claim  of  recognition,  behoved,  for  preserving  that 
ckim,^  duly  to  enter  it  before  the  Commissioners  of  Enquiry ;  and  having 
neglected  to  enter  it,  could  not  thereafter  pursue  a  declarator  of  recogni^ 
tion^ 


1710.    November  14.        Home  of  Billie  against  Home  of  NinewaMk. 

Claims  of  property  and  superiority,  as  well  as  of  debts  saved  from  the        ^^'  *' 
effects  of  forfeiture  by  the  late  acts ;  and  therefore  a  sale  being  made  to  a* 


AwfiKO.  IL]  FORFEITURE.  -  CEtC»a$ 

No,  4,  vassal  of  his  superiority  by  way  of  decreet-arbitral,  and  the  superior  liaving 

assigned  the  price  for  onerous  causes,  and  being  afterwards  forfeited  before 
disponing  the  superiority,  and  the  vassal  having  claimed  and  got  the  supe- 
riority upon  the  Clan  Act  as  vassal;  the  Lords  found  him  liable  in  the 
price,  and  that  his  clainung  the  superiority  as  vassal,  and  not  upon  the 
decreet-arbitral,  could  not  prejudge  an  onerous  assignee. 


No. 


5. 


No.  7. 


1 742.    Fehruuinj  25. 

M*Kenzie  of  Fairbum  against  Officers  of  State. 

Forfeited  estates  held  feu  of  the  Crown,  and  afterwards  purchased 
from  the  tiiistees,  hold  blendi  from  tlie  Crown,  and  aape  free  from  aQ  feu- 
duties  by  the  act  6th  Geo.  I.,  notwithstanding  the  act  4th  Geo.  I. 


1748.    November  "i. 

Ai^EXANDEE  Henry  (Jordon  against  Officers  of  State. 

No^  6.  Sir  William  Gordon  of  Park,  pursued  a  reduction  of  a  sale  of  lands 

on  account  of  a  prior  minute  of  sale  betwixt  the  seller  and  him,  from  which 
the  Lord  Ordinary  had  assoilzied.  Sir  William  reclaimed,  and  the  defender 
J^ad  answered ;  but  before  advising,  Sir  William  was  attainted  of  high- 
treason  ;  whereupon  the  defender,  on  a  diligence,  called  the  Officers  of  State, 
and  intimated  the  process  specially  to  the  Lord  Advocate,  who  declined  to 
meddle  or  to  support  the  petition.  At  advising,  we  doubted  whether  we 
could  decide  in  the  cause,  because  the  Officers  of  State  were  not  properly 
in  the  field  so  as  to  give  a  judgment  against  them ;  but  in  respect  that 
the  Lord  Advocate  declined  to  support  the  petition,  we  found  it  was  fallen, 
and  allowed  the  Lord  Ordinary's  decreet  to  be  extracted. 


1749.     July  18. 

Claim,  Thomas  Drummond  of  Logie,  of  the  Estate  of  Perth.  \ 

If  the  attainted  person  shall  not  surrender  before  a  certain  day  limitedj 
if  the  person  die  before  that  time,  the  attainder  is  void  and  null,  and  the 
Court  of  Session,  as  having  authority  to  determine  claims  on  forfeited 
estates,  have  power  to  judge  of  it,  though  the  attainder  be  by  act  of  Par- 
liament, in  the  same  way  as  they  must  judge  of  a  surrender ;  and  the  condi- 


Athbto,  ll.y  EORFErrURB.  [ELCHBSst 

^oa  was  thought  to  be  suspensive  and  not  resolutive,  therefore  the  estate       No.  7« 
was  found  not  forfeited  by  the  attainder  of  tke  deceased  James  Dtummond.: 
o&mmohly  called  Duke  of  Perth,  he  having  died  before  12th  July  1746. 


1749.    July  25,  LoED  BoyD's  Case. 

The  estate  of  Kilmarnock  being  surveyed  by  Exchequer,  Lord  Boyd 
daimed  on  a  disposition  and  infefhnent  in  1 782,  reserving  the  Earl's  life- 
rent and  certain  powers.  The  objection  was,  that  that  disposition  was 
null  and  void  by  the  Clan  Act,  which  annuls  all  tailzies  and  conveyances 
whatsoever  after  l&t  August  1714;.  and  as  we  had  found  that  act  still  in 
feree  in  favour  of  superiors^  14th  December  1748,  {vide  Superior,)  so  must 
it  be  also  against  such  conveyances.  The  claimants  counsel  said  they 
could  prove  a  si^dent  onerous  cause ;  and  as  we  were  greatly  difficulted 
as  to  the  graieral  point,  we  ordered  a  condescendence  to  be  given  in  of  the 
onerous  x^ause,  20th  June  1749,  which  was  done,  and  consbted  of  bm*- 
dens  equal  indeed  to  the  value ; — ^and  after  hearing  parties  proovatcnrs,  (as 
same  of  the  Court  thought  the  Clan  Act  was  expired  both  as  to  superiorsr^ 
and  disponees,  particularly  the  President,)  the  question  was  put  in  general, 
and  we  luianimously  sustained  theclaim*  Lord  Advocate  appealed,  and 
tile  case  waa  heard  at  the  Bar  of  the  House  of  Loirds,  27th  and  28th 
March  1751 ;  after  which.  Lord  Chancellor  stated  three  material  points  ia 
the  cause;  1st,  Whether  the  Clan  Act  was  or  was  not  temporary?  2d,  Whether 
lord  Kilmarnock  was  or  was  not  attainted  of  the  treasons  in  that  act  men-^ 
tioned  ?  3d,  Wliether  the  disposition  1 782  was  onerous  or  not  ?  He  thought 
the  discussion  of  the  first  point  might  rather  be  reserved  for  some  other 
cases  that  might  come  before  them ;  but  I  am  told,  that  by  his  way  of 
reasoning  he  seemed  to  think  it  temporary.  The  second  he  thought  unne- 
cessary, because  that  objection  had  not  been  made  for  the.viaimant  before 
us ;  and  as  to  the  third,  he  thought  the  disposition  onterous ;  and  if  tlie 
House  waa  of  that  opinion,  he  proposed  that  tl^  judgment  should  be,  to 
declare  that  the  debts  chargeable  on  the  estate,  and  on  the  respondent  to 
pay,  being  equals  or  thereabouts,  to  the  value  of  Uie  estate  at  the  time  that 
the  disposition  was  executed ;  the  disposition  was  therefore  onerous,  and 
t^  interlocutor  complained  of  should  therefore  be  affirmed;  which  the' 
House  agreed  to*    Vide  Tailzie.    Vide  Supbrior  and  Vassal« 

S  c 


No.  u. 


No. ». 


No.  10. 


Nan. 


AppBi«).n.3  FORFEITURE;  "^  ^iCBaS 

*      .  •  • 

n49.    NavemberlS*       Loed  Pitsligo*^  Case. 

Alexander  Lord  Forbes  of  Pit;slig<v  found  not  attainted  by  the  at 
tainder  of  Alexander  Lord  Pitsligo,  xnde  No.  10 ;  but  unanimously  reversed 
in  Parliament,  1st  February  1750-1,  vide  MS*  8vo,  (Notes J  and  the  printed 
Cases,     Vide  Falsa  Demonstration 


•At 


1749-    November  15.  Lord  Pitsligo's  Case> 

Alexander  Lord  Forbes  of  Pitsligo,  claimed  the  estate  of  Pitsligo,- 
because  the  attainder  was  only  of  Alexander  Lord  Pitsligo,  whereas  liis^ 
title  of  honour  by  the  patent  was  Lord  Forbes  of  Pitsligo,  and  he  was  so 
designed  in  the  charters  of  his  lands  irom  the  Crown,  though  in  all  tlie 
rolls  of  Parliament,  and  in  such  acts  of  Parliament  wherdh  he  or  his  ances- 
tors were  mentioned,  they  were  always  designed  Lord  Pitsligo,  as  in  the^ 
Cess  Acts,  &c. ;  and  in  most  of  his  bonds  and  other  private  writings  he  was< 
designed  Lord  Pitsligo,  and  always  subscribed  Pitsligo;  therefore  the^ 
question  was,  whether  the  claimant  was  attainted  ?  The  case  was  long  and. 
well  argued,,  both  from  the  Bar  and  on  the  Bench ;  and  it  carried  that  he- 
was  not  attainted,  and  to  sustain  the  claim,^  but  by  the  smallest  majority 
the  Coxui;  being  equally  divided  six  to  six ;  but  the  President^  one  of  the 
ux  agdnst  the  claim  had  no  vote :  But  reversed  in  Parliament  1  st  February 
1750-1.     Vide  M'Donald  of  Clanronaid's  Case,  voce  Falsa  Demonstration 


1 1« ' 


1749.^    Deceniber  L       Duncan  M*Pherson*s  Claim  of  Clunie; 

a 

On  a  claiiti  entered  of  CIunie-M*Pherson*i5  estate,  by  his  son  on  a  dispo- 
sition by  his  father^  on  the  ground  that  the  act  of  attainder  attaints  Evaa 
M*Phersoa  of  Clunie,.  whereas  the  claimant's  Mher  was  not,  at  the  date  of 
the  act>  ^Ckmie,  because  Lachlan  M^Pherson,.  the  claimant'd.grand&ther,. 
was  alivCi  and  was  then  proprietor  or  laird  of  Clunie,  and  therefore  Evan 
tibie  son  could  at  most  be  only  called  younger  of  Clunie,  though  he  was 
commonly  designed  simply  of  Clunie,  as  appeared  by  the  many  claims  on 
his  estate ;  but  the  Couirt  found  that  the  father  was  attainted ;.  and  reject^ 
the  claim^. 


4lp:]^:»N©.  11.] 


FORI^TURE, 


[£LC$[IK«t 


ir 


December  U 


LocHiBL*s  Case,. 


CLAIM  was  also  entered  to  the  estate  of  Lochiel,  iii  name  of  John 

eron,  in&nt  son  of  Donald  Cameron  of  Lochiel^  pretending  that  he 

not  attainted^  because  the  attainder  was  of  Donald  Cameron,  younger 

ihiel,  whereas  he  was  Donald  Cameron  of  Lochiel,  and  not  younger 

because  though  his  father  John  was  still  alive,  yet  he  was  for- 

in  1716,  and  the  son  Donald  carried  the  estate  by  a  decree  of  this 

and  setded  the  estate  in  his  marriage-contract ;  but  tlie  Court  found 

he  is  attainted,  and  dismissed  the  claim. 


No,  12. 


^T 


February  15.        DkMPSTEU  agaimt  Lady  Kinloch. 


The  deceased  Sir  James  Kinloch,  and  the  late  Sir  James  his  son,  now 
^tttainted,  granted  to  George  Dempster  an  heritable  bond  of  L.20,000  in  No- 
Tember  1 742,  whereon  he  was  infeft,  but  under  backbond,  declaring  that 
he  had  then  paid  but  L.8785,  the  remainder  and  interest  on  demand ;  and 
in  December  1 748  he  retired  the  backbond  with  a  short  discharge  signed 
by  £ither  and  son.  We  sustained  Dempster's  claim  on  this  bond,  though 
granted  after  24th  June  1 742,  the  term  in  the  vesting  act,  in  respect  it  was 
granted  by  Sir  James  the  father,  then  proprietor  of  the  estate,  who  never 
was  forfeited.     Vide  inter  eosdem  voce  Competition,  et  voce  Infeftment. 


Ko.l8« 


1750.    November  20. 

Alexander  Fbasee's  Claim  on  the  Estate  of  Lovat. 

Loud  Lovat  having  in  1741  executed  a  settlement  of  his  estate  to  him« 
-self  in  liferent,  and  to  his  eldest  son  and  other  heirs  in  fee,  in  form  of  a  strict 
entail,  but  with  reserved  powers  to  himself,  to  feu,  wadset,  contract  debt^ 
&CC*  which  he  in  the  same  year  recorded  in  the  register  of  tailzies  and  books^ 
of  Session,  but  never  completed  it  by  infeftment ;  and  the  estate  bmg  sur- 
veyed by  the  Barons  as  forfeited  by  him,  it  was  claimed  by  liis  two  youngest 
sons,  as  next  heirs  of  entail  after  the  master  was  also  attainted ;  but  because 
the  tailzie  was  not  completed  by  infeftment,  and  because  of  the  great 
powers  reserved,  the  Lords  found  the  estate  forfeited  in  his  person,  reni^ 

2  C2 


No:  J  4. 


H^.  14«        te^»fe  (^in^  aZia^^  ^n^  for  reasons  mentioned,  MS.  Svo.  *    I  indeed  tbou^t 

the  settlement  void  by  the  a£t  Geo.  I.^  eoiftmonly  called  tibe  Clan  Adv  and 
so.  thought  Kilkerran,  but  the  majority  thought  otherwise^  and  the  jioint 

l^as  not  detemiined. 

■II"''  111  .. 

1750.    N&oenAer  SO.      ATTAiNDfen  of  the  Bstatib  4af  Pbiith- 

No  m.  The  judgment,  Na  7»  touching  liie  estate  <€  Perth,  being  acquiesced 

in  by  Lord  Advocate,  the  estate  was  surveyed  ^  forfeited  by  the  afctadnd^ 
bf  the  second  brother  j  commonly  called  Lord  John  Drummosod,  who  sttiv 
vived  the  12th  July  1746;  and  was  again  daimed  by  the  9aidThaHU» 
Drummond  of  Logie,  imder  a  destination  by  James  to  him  in  trust  for  cer- 
tain persons,  and  which  was  said  to  be  delivered  to  the  deceased  Mr  James 
Graham,  the  ordinary  lawyer  of  the  family,  by  whose  advice  and  direction 
it  was  drawn.  Mr  Drummond  dtgected  to  the  survey  of  the  estate,  tfaajt; 
it  was^not  forfeited  by  Latd  John's  attainder,  because  he  not  having  sur- 
rendered before  the  12th  July,  he  stood  attainted  fiom  the  18th  April,  and 
James  having  died  only  May  1 1th,  John  was  then  incapable  of  sueceedi^  ta 
him ;  for  that  by  the  law  of  England,  though  a  person  attainted  of  treas^i 
may  take  by  purchase,  but  cannot  b(dd,  whereby  sudi  purdiases  become 
forfeited,  yet  by  that  law  a  forfeiting  person  camiot  ^her  take  or  hold  by 
descent  or  succession ;  and  therefwe  estates  devalvkig  by  succession  do  not 
forfeit  to  the  Crown,  but  become  escheat  to  the  overlord  or  superior  cb  de- 
fectum hcoredis.  The  President  was  k£  opiniim  that  sueh  ww  the  law  of 
England  as  to  estates  held  of  subject-superiors,  but  not  estates  held  of  the 
Crown ;  but  the  authorities  quoted  made  no  insinuation  of  any  such  dis- 
tinction \  and  most  of  us,  and  the  President,  also  thought  that  the  condi- 
tion of  John's  attainder  being  suspensive  till  12th  July,  he  was  till  that  day 
capable  of  succeeding,  and  of  both  taking  and  holding  by  desoesit,  and  that 
he  might  after  May  1 1th,  have  bem  served  and  entered  as  l^itimus  etpro- 
pinquior  hceres  to  his  brother ;  and  that  his  not  surrendering,  though  it 
made  his  attainder  c^perate  retro  to  forfeit  to  the  Crown:  whatever  bdbnged 
to  him  on  the  ISth  April  or  afterwards,,  yet  would  not  void  his  service  or 
the  succession,  devolved  to  him^  but  would  forfeit  it  to  tite  Crown  ;  and 
that  the  same  reason  that  prevented  his  l»*0iiier's  being  attamted  1^  his 
death  on  the  l  ith  May,  made  John  capable  of  succeeds^  to  him  -on  the 
tlth  May ;  and  therefore  we  found  the  estate ibrfeited  by  his  attamder« 
The  principal  objection  to  the  ehdmaKt^  di^sition  (besides  some  otbm 
that  were  not  decided)  was,  that  it  was  itiot^cbiivered.    ISbe/cbaiinnt  ae^ 

■•  So?  Note*. 


J 


kncmledged  on  Oftth,  that  for  a  long  time  after  James's  death,  he  had  never  Na  0. 
teen  it,  and  it  was  at  last  recovered  out  of  Mr  Graham's  repositories ;  but 
the  claimant  offered  to  prove  by  witnesses  thiat  it  was  sent  to  Mr  GrahaiOr 
with  orders  to  take  infeftment  and  registrate  it ;  but  could  not  condescend 
more  spedaUy  at  what  lime,  nor  by  whom  these  orders  were  sent,  o& 
whether  it  was  by  writing  or  hy  word  that  the  message  was  sent ;  and  there-. 
tore  as  this  was  a  disposition  of  the  granter's  whole  estate,  reserving  to  him- 
self only  a  small  annuity  of  L.200  sterling,  notwithstanding  of  which  he 
retained  full  possession  for  tliree  years  till  his  death,  and  was  tha:eafter  re^. 
fcoveredfrom  the  successors  of  his  tmlinary  lawyer,  who  appears  to  have 
advised  it ;  therefore  we  found  the  proof  of  delivery  not  sufficient  •  and  ai. 
he  would  condescend  no  further,  refused  him  a  proof  before  answer ;  bu^v 
some  carried  the  point  much  further,  and  thought  that  no  proof  by  wit* 
nesses  was  competent ;  aQd  otipbers  thought,  though  tha*e  were  suffiei^i!^ 
ptocf  of  delivery,  it  would  not  avail ;  and  therefore  we  dismissed  the  daim^. 
Affirmed  unanimously  in  Parliament,  SOth  Maxdi  1751,  after  taking  the 
opinion  of  the  Judges  on  the  first  pointy  which  was  iuanimou9. 


r '  ■ 


1 750.    December  12.       AI'Tainder  of  the  Estate  of  Perth. 

A  THIRD  daim  was  entered  on  this  estate  of  Perth  by  James  Lundin  of 
Lundin,  the  grandson  of  Earl  of  Melfort,  as  nearest  protestant  heir-male  ta 
James  Drummond,  and  whose  blood  was  saved  from  being  corrupted  by  his 
grandfather's  forfeiture,  by  a  clause  in  the  act  attainting  him,  saving  the 
blood  of  his  first  marriage  witli  the  heiress  of  Xundin  r  and  the  claim  wa» 
founded  on  the  act  1 700 ;  but  we  fbund  that  he  could  not  be  herr  to  Jamejf 
Drummond  of  Perth,,  because  of  the  attainder  of  James  Lord  Drummond^ 
the  fatlier  of  the  said  James  Drummond,  whereby  that  bridge  was  broken,, 
as  Chief  Justice  Hales  expresses  it.  Qdo^  We  thought  that  the  succession; 
is  not  by  the  act  1 700  established  in  the  protestant  heir,  without  either  a 
service,,  or  some  other  legal  act,,  to  ascertain,  that  the  nearest  heirs  professed 
popery,  and  the  protestant  heir's  own  title ;  that  till  then  the  right  of  ap- 
parency remains  with  the  popish  heir,  who  may  possess  and  contract  debta 
and  be  charged  to  enter  heir,  yea,  and  may  ^  served  and  iiifeft  if  iio  body 
oppose,  and  therefore  may  forfeit;  and  the  succession  having  on  the  lltb 
May  1746  devolved  to  John,  we  thouglittlie -estate  became  forfeited  *y  Ws 
9ttmqder>  andifaereftne  dismissed  ^(heclauB^. 


No.  !«; 


N«,  17. 
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Append.  II.}  3P0RFKITURR  [Efccjitti. 

1751.    January  10.        Claim  on  the  Estate  of  Kinloch. 

No  less  than  three  claims  were  entered  for  the  estate  of  Sir  James  Kinloch 
Nevay,  all  founded  on  a  strict  entail  in  1686,  comj^eted  by  charter  and 
^sasine,  but  which  had  never  been  recorded  in  the  register  of  tailzies ;  one  by 
his  son  and  next  heir  of  tailzie ;  another  by  his  brother,  because  the  for- 
feiting person  had  incurred  an  irritancy,  and  by  the  tailzie  had  thereby  fw- 
feited  for  all  his  descendants ;  another  by  Kinloch  of  Eilrie^  as  heir  in  re- 
mainder to  the  maker  of  the  tailzie ;  but  because  the  tailzie  was  not  recoixi- 
ed  in  the  raster  of  tailzies,  they  were  all  dismissed. 


1751.    January  II*  Claim  on  Dunipace. 

No.  18.  A  CLAIM  being  entered  for  the  estate  of  Dunipace  by  the  forfeiting  po-- 

son's  brothar  upon  an  entail  duly  completed  by  charter  and  sasine,  and 
though  not  recorded  in  terms  of  the  act  1685,  yet  it  was  itself  as  old  as  1677, 
and  therefore  the  not  recording  was  not  thought  a  defect ;  but  the  tailzie 
contained  no  irritancy  of  debts  contracted  or  other  acts  of  contravention ; 
and  for  that  reason  the  Court  had  in  a  question  with  this  very  claimant  in 
the  year  1 744,  {voce  Tailzie,)  found  that  the  forfeiting  person's  debts  and 
deeds  were  effectual  against  the  estate ; — and  therefore  we  dism^sed  the 
claim. 


1751-    July  16. 

Claims  on  Lovat,  for  Bailies  Kincaid,  Stewart,  and  Duxbar, 

In  daims  of  merchant  goods  furnished  to  Lord  Lovat,  partly  before  and 
partly  after  24th  June  1 745 ;  from  which  time  the  estate  was  vested  in  the 
Crown ;  we  rejected  the  claims  to  all  goods  furnished  after  that  time,  and 
likewise  the  claim  of  annualrents  for  furnishings  before. 


1 752.    February  8.        Claimants  on  M'Intosh's  Estate. 

■ 

No.  20-  Claimants  on  forfeited  estates  found  not  entitled  to  any  expenses  of 

^diligence  on  bonds  or  billi^  though  incurred 'before  24th  June  1745^  £roin 


At i«KD.  II.]  FORFEITURU,  lEhCBJ^f. 

whidi  time  iihcjjr  are  vested  in  the  Crown»  because  the  vesting  act  cuts  o£P       No.  20. 


til  penalties.  2do^  Tliat  no  recommendation  should  be  ma^e  to  the  Court 
of  Exchequer  for  payment^  but  by  the  Lords  in  presence^  and  causa  cognka. 
Me  reftrentc 


1152.    November  9. 

IIexky  Litmsden,  Ann  Stewart,  and  Robert  Barron,  Claimants 

on  the  Estate  of  Tarpersie. 

Claims  on  bills  dated  after  1 742,  sustained  2d  November  1 752 ;  bul 
daims  on  bills  after  24th  June  1 74^5  rejected^ — after  a  hearing  in  presence 


tmmim'^mimmfmm 


1153.    Feh^uary  9..  Farquhar,  Claimant 

Elizabeth  Farquhar,  one  of  Colonel  Farquhax's  co-heirs,  purchased 
lands,  and  the  rights  were  taken  to  her  and  Stormont  her  husband  in  life- 
rent, (his  liferent  restricted  to  500  merks  yearly  during  the  existence  of 
children)  and  to  th^ir  second  son  in  fee.     Stormont  was  attainted  of  treason 
and  got  a  transportation  pardon ;  and  an  act  of  Parliament  was  made  to  pre- 
vent the  return  of  rebels  transported.    Elizabeth  Farquhar  claimed  the  life- 
rent, and  the  second  son  the  fee.    Answered,  During  the  hu^and's  life  thi» 
Crown  has  the  possession  by  his jW  mnriti.    Replied,  By  the  law  of  Eno-- 
land  the  husband's  jW  mariti  does  not  forfeit ;  2rfo,  By  that  law  he  has  no 
JUS  mariti  m  his  wife's  liferent,  but  only  where  the  fee  is  vested  in  her ; 
Stio^  Abjuring  the  realm,  or  banishment  for  life,  is  in.  England  equal  to 
natural  death,  and  the  wife  becomes  jemme  sole,  and  has  her  jointure ;: 
(Cocke's  Institutes,  voK  l,  p.  133,  Weyland's  Case.    But  afterwards  the 
daimant's  English  counsel  gave  the  two  first  points  against  her ;  and  upon 
the  third  the  Lords  sustained  the  wife's  claim ;  though  I  observed,  that  by 
the  law  of  England  all  that  belonged  to  the  husband  was  forfeited,  and  that 
the  law  of  Scotland  was  the  rule  of  judging  what  belonged  to  the  husband ; 
and  although  in  England  abjuring  the  realm  had  these  effects,  (which  was 
not  peculiar  to  treason,  but  held  in.  all^  felonies,  and  oft:en  without  convlc^ 
tion,)  yet  in  Scotland  that  was  not  the  law,  and  that  of  the  ^li^  vmHti  is  not 
forfeited  when  it  belongs  to  the  husband ;  but  Ave  sustained  the  Crowp> 
to  the  liferent  after  the  wife's  death.. 


No.  21 


No.  22. 
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1758.    Jidy  10. 
K0.  £4.  S^or  Lewis  M^Kek^ie  of  Scatwell's  Claim  aa  Cboscastt. 

In  a  claim  on  the  forfeited  estate  of  Cromarty  on  an  adjudication  in  1 723, 
on  an  obligement  of  the  old  EarVs  in  1 705,  that  contained  no  penalty,  and 
therefore  the  adjudication  accumulated  only  bygone  annualrents ;  yet  the 
Lords^  adhered  to  an  interlocutor  of  Lord  Dun's  refusing  to  sustaki  the  ac- 
cumulation even  of  annualrents ;  which  we  did  in  respect  of  a  former  judg- 
ment, in  the  case  of  Mr  Thomas  Belches's  claim  on  the  estate  of  Nairn* 
15th  July  1752, 


Ko.  24« 


No.  25. 


1754.    Fehmary  27-        Oliphant's  Claim  on  Cask. 

« 

Ebenezeb  Oliphant»  as  creditor  in  relief  on  the  estate  of  Cask,  which 
was  sustained,  thereafter  the  Barons  of  Exchequer  surveyed  another  subject, 
an  heritable  debt  on  the  estate  of  Nairn  due  to  Cask ;  and  he  entered  a  new 
daim  of  relief  on  that  subject,  which  was  also  sustained,  so  far  as.4ie  should 
not  draw  out  of  the  other  estate ;  but  then  he  claimed  other  tluree  articles, 
1^^,  The  expenses  of  his  former  daim ;  2do^  The  expenses  of  one  of  the 
creditors,  to  whom  he  was  boimd,  of  entering  his  claim  and  recovering  a 
decree^  which  this  claimant  said  he  had  paid  him ;  Stio^  The  dues  pxdd  by 
him  in  Exchequer  of  recovering  payment.  We  unanimously  dismissed  the. 
daim  as  to  all  the  three.  They  were  not  due  by  the  forfeiting  person,  nor 
now  by  the  Crown. 


1754.    February  28.        Duncan's  Claim  on  Kinloch. 

One  Duncan  entered  a  daim  on  the  estate  of  Kinloch  for  L.10O  Scots,  in 
Sir  James  Kinloch's  accepted  bill  28th  August  1 745 ;  and  because  of  the 
vesting  act,  offered  to  prove  that  it  was  granted  for  the  remains  of  a  former 
bill  assigned  to  the  claimant  long  before  24th  June  1 745.  A  proof  was 
allowed  in  the  Outer-House,  and  two  witnesses  deponed,  that  both  Sir 
James  Kinloch  and  the  daimant  said  that  the  &ct  was  such  as  he  affirmed. 
The  question  was  reported  to  us,  and  the  Court  was  divided  in  opinion,  as 
this  was  in  effect  not  only  the  rearing  up  a  debt  by  witnesses,  but  the  rear- 
ing it  up  upon  the  word  of  the  daimant  himself  and  the  fbr^ting  person^ 
^though  the  daimant^  it  is  true,  must  yet  give  his  own  oath.)   However,  i% 
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carried  to  gustain  the  claim  19th  January  1754 ;  and  we  adhered,  when  our        No.  25. 
new  President  Craigie  and  Lord  Auchinleck  were  with  us ;  but  it  was 
chiefly  in  consideration  of  the  smallness  of  the  sum  which  removed  all  sus- 
picion of  deceit ;  but  we  seemed  (almost  all)  to  agree,  that  had  it  been  a 
large  sum,  we  would  have  thought  the  proof  insufficient. 

See  Notes, 


FORISFAMILIA  TION. 


1737.    November  18.       Jean  Begg  against  Jean  Lapraick. 

No.  I. 
Accepting  a  tocher  in  a  contract  of  marriage  in  satisfaction  of  portion 

natural  and  bairn's  part  of  gear,  without  mention  of  dead's  part,  executry, 

or  moveables,  does  not  ^xdude  the  child  accepting  from  her  share  of  the 

dead's  part,  as  nearest  of  kin,  equally  with  her  brothers  and  sisters  in  fit- 

mUia ;  aud  she  is  not  bound  to  collate  her  tocher.    See  this  Case,  xx)ce 

Legjtim;  also  Campbell  against  Lady  Inverleven,  21st  July  17S8,  Ibidem. 

See  Notes. 
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FORUM  COMPETENS. 


17S5.    Jidy  II.  Ramsay  ogmnH  Thomson, 

D£F&&C£M£KT  may  be  pursued  first  criminally  then  civilly. 


1 786.    Fihruary  21 .       Legoat  against  Duncan. 

I>£CR£ET  befere  the  Bailies  of  Edinburgh  against  an  inhabitant  of  the 
Canongate,  holding  him  as  confessed  in  absence,  found  null  as  a  mm  sno 
judice :  and  the  answer  of  commwais  error  could  not  make  the  defender 
contumadous,  wh^re  there  was  not  Sijbrvm  campetens* 


1787. 


Hamill 


The  Lords  found,  that  since  tlie  26th  act  1690,  forbidding  charges  to 
confirm  testaments,  the  executor  may  confinn  in  what  Commissariot  he 
pleases  upon  his  peril ;  and  that  though  it  be  before  an  incompetent  one, 
yet  the  Commissary  who  is  competent  cannot  issue  an  inhibition  to  pro- 
ceed, nor  advocate  to  the  Session  on  that  ground. 


1 752.    February  20;       Fitzgerald  and  Eoab  against  Bontein. 

Fitzgerald  and  Egar^s  ship  being  seized  and  condemned  in  Jamaica, 
the  decreet  was  on  appeal  to  the  King  and  Council  reversed,  and  the  ship 

2  P2 


No.  1. 


No.  2. 


No.  8. 


No- 4- 


if 
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No,  4.  pj.  value  ordered  to  be  restored,  "  whereof  the  Governor  or  Commander  in 

Chief  of  Jamaica  for  the  time  being,  and  all  others  concerned,  were  to 
take  notice  and  govern  themselves  accordingly."  Bontein,  the  naval 
officer  who  seized  the  ship,  coming  to  Scotland,  the  owners  sued  him  for 
the  value  of  the  ship  and  L.SOOO  damages,  and  on  a  summary  warrant, 
committed  him  to  prison  till  he  should  find  caution,  where  he  lay  till  the 
process  was  finished ;  when  the  Judge- Admiral  found  that  the  naval  officer 
acted  honaJid€y  and  agreeably  to  the  duty  of  his  office,  and  that  by  the  de- 
creet he  was  not  liable  in  any  damages ;  and  that  the  said  decreet  could  only 
receive  execution  as  to  restitution  of  the  ship  or  value  in  Jamaica ;  and 
awarded  L.5  of  expenses,  and  L.25  14s.  4d.  for  extracting  the  decreet. 
Bontein  brought  a  process  of  damages  against  the  owners, .  and  the  Judge 
awarded  L.lOO  sterling  damages,  and  L.5.  7s.  8d.  for  extracting  decreet 
The  owners  presented  a  bill  of  suspension  of  both  decreets,  and  we 
agreed,  that  as  to  the  absolvitor  a  suspension  of  it  was  not  competent,  as  we 
found  24th  February  1741,  Danish  Asiatic  Company  against  Earl  of  Mor- 
ton, (vide  Suspension.)  2rfo,  As  to  the  merits  of  the  decreet,  we  agreed 
that  no  Court  in  Britain  was  bound  to  execute  the  decreets  of  the  Privy 
Council  by  the  act  16th  Char.  I.  (as  we  found  2d  December  1736,  Eveleigh 
against  Sir  John  Bruce,  vide  Jurisdiction  ;)  but  we  thought  the  Judge- 
Admiral  competent  to  try  the  lawfulness  of  the  seizure  of  the  ship,  as  was 
found  in  the  case  of  Hamilton  against  the  Dutch  East  India  Company,  and 
that  the  condemnation  in  Jamaica  could  not  be  pleaded  in  defence,  because 
reversed  upon  appeal  by  the  proper  Court,  as  in  the  other  case  we  must 
have  repelled  the  defence  on  the  condemnation  there  pleaded,  had  it  been 
reversed  in  Batavia  or  in  Holland ;  therefore  we  passed  the  bill  as  to  the  ex- 
penses  in  the  first  decreet,  and  as  to  both  damages  and  expenses  in  the 
seconds 

See  Commissaries  of  Edinburgh  against  Commissaries  of  Dunkdd^  21st 
July  1 747,  voce  Jueisdiction. 

See  Creditors  of  Murray  Kenninmond^  1 7th  June  1 742,  voce  Seevicb 
AND  Confirmation. 
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FRAUD. 


I7S5.    January  17.        Puedie  against  Lo&d  Toefhichbn 

No.  1 
A  DISPOSITION  to  a  son  with  the  burden  of  debts  not  reducible  on  the 

act  1621.     Vide  8th  February  1?S7»  Hamilton  against  Petrie,  voce  Heir 

Appakent. 


1785.    January  28»        Brown,  or  Clerk,  against  Mansfield. 

Mo,2 
A  disposition  to  trustees  for  the  behoof  of  creditors,  was  reduced  as  to 

all  creditors  who  had  not  done  diligence,  and  one  of  these  creditors  having 

charged  on  an  inferior  Judge's  precept,  that  charge  was  foimd  not  suf&dent 

to  support  it  as  to  hini» 


1 735.    February  5.  Rogers  against  Melvill. 

A  BANKRUPT  bought  goods  on  trust.  The  Lords  remitted  to  the  Ordinary 
to  enquire  and  report  the  several  qualifications,  particularly  what  were  his 
circumstances  at  the  time  of  the  sale ;  for  some  of  us  thought  that  if  his 
debts  did  not  very  much  exceed  his  effects  at  the  time,  his  failing  in  tlu*ee 
weeks  would  not  presume  ftaud  in  consiUo^  Vide  Cave's  Case,  voce  Bank- 
rupt, No.  9* 


1736.    November  19.  Fisher  against  Campbells. 

A  BOND  granted  by  fraud  may  be  reduced,  though  the  creditors  were 
ignorant  of  the  fraud,  if  it  be  gratuitous. 


No.  3. 


No.  4. 


No.  5. 


No.  6. 


No.  7. 


No.  8» 
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1 7S7.    February  25.        Cramond  against  Bain  and  Henet. 

A  DISPOSITION  omnivm  honorvm  to  a  a*editor  in  payment  of  his  debt, 
though  really  within  the  value  of  his  debt,  reduced  ad  effectvm  to  bring 
in  the  whole  creditors  pari  passu,  albeit  they  could  not  subsume  in  terms 
either  of  the  act  1621  or  1696. 


1737.    Jwne2l. 

Creditors  of  Maxweix^  of  Newlaw  against  Grisel  Grierson. 

A  disposition  to  an  heir  of  provision,  (the  eldest  son  of  a  second  mar- 
riage, who  by  the  grant^'s  contract  of  marriage  was  to  succeed  to  the 
lands,)  with  a  reserved  power  to  the  father  to  alter  or  burden,  is  not  reda- 
dble  on  the  act  1621 ;  and  therdbre  a  liferent  infeftment  given  by  that  son 
to  his  wife  preferred  to  the  fatlier's  creditors.  Vide  Lord  Torphichen's 
Case,  No«  1.  supra. 


1 737.    June  29.       Creditors  of  Roseberry  against  Ged 

Arrestment  is  relevant  to  reduce  a  subsequent  dispo»ti< 
for  the  behalf  of  creditors  on  the  act  1621,  quoad  the  subject  s 


1737.    November  8. 

Colonel  Gay,  and  other  Creditors  of  Colonel  Urquhart,  against 

His  Relict. 

Colonel  Urquhart  having  in  June  1720  purchased  the  lands  of 
Arboll  of  1300  merks  rent  by  a  minute  of  sale,  whidi  was  afterwards  can- 
celled, at  least  did  not  appear,  he  in  December  that  year,  after  he  was  quite 
insolvent  through  the  fall  of  the  stocks,  took  the  lands  to  his  lady  in  life- 
rent, (who  had  got  no  former  provision,)  and  to  his  son  in  fee ;  and  the 
creditors  having  raised  reduction  on  the  act  1621,  the  Lord  Ordinary  sus- 
tainedf  the  Lady's  liferent  as  being  a  rational  provision,  she  not  being  other- 
wise provided,  but  found  that  the  son  could  have  no  preference  on  his 
right  of  fee  in  prejudice  of  lawful  creditors ;  and  the  Lords  at  first  simply 
adhered ;  and  then  it  seemed  to  be  die  opinion  of  the  majority,  that  a  hus« 


0 
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band,  though  becoming  bankrupt  during  his  marriage,  might  provide  his  No.  8. 
wife,  being  till  then  unprovided,  in  such  a  liferent  as  would  have  been 
suitable  at  the  time  of  his  marriage,  though  in  prejudice  of  prior  lawful 
oeditors ;  however,  they  afterwards  altered  their  opinion  on  that  general 
point ;  but  in  respect  oX,  a  great  claim  the  Colonel  had  at  the  time  of  the 
dispodtion  on  the  Sword-Blade  Company,  upon  which  he  afterwards 
actually  recovered  L.25,000  sterling,  (though  no  account  could  be  given 
what  became  of  it ;)  they  found  the  provision  rational,  and  not  reducible 
on  the  act  1621. 


1740.    February  22.     Ross  of  Pitcalny  against  Ross  of  Ballnagowan. 

In  order  to  reduce  a  disposition  SO  years  old  granted  by  a  man  many 
years  dead,  and  whereon  possession  has  been  had  ever  since,  the  matter 
waa  not  admitted  to  probation  without  a  special  condescendence  on  parti-^ 
cular  instances  of  the  granter's  weakness.  The  interlocutor  was,  that  the 
qualifications  of  fraud  and  drcumventiori,  and  particularly  of  the  facility 
and  weakness  of  the  granter  condescended  on,  are  not  sufficient  for  aUow* 
ing  him  a  proof  even  before  answer  of  the  said  qualifications,  aft^r  so  great 
a  distance  of  time,  and  after  the  death  of  the  granter,  and  of  all  the  other 
parties  concerned  in  the  transactions  now  quarrelled. 


j  1 740.    December  5.        Coupae  against  David  Grant, 

A  MINOR  having  granted  bills  to  a  tavemer  for  tavern  accounts  contracted 
in  riotous  living  while  his  father  kept  a  family  in  town,  and  after  these 
bilts  Ittd  been  quam^Ued  by  both  father  and  son,  the  tavemer  taking  a 
corroboration  of  them  when  the  granter  was  just  come  of  age,  theXiords 
reduced  the  bond  of  corroboration  as  fraudulent.    (See  Minor.) 


1742.    June  4.        Burden  against  Whitsfoord  of  Dundufi. 

Iflusri»  o#  titte  antiboi'  fottBd  competent  i^aiast  the  singular  successor  m 
personal  rights,  or  in  incomplete  real  rights  of  kndsi  even  though  that  author 
liad  an  infeftment,  since  that  Weftment  was  null  as  flowing  from  a  person 


No.  d. 


No.  10. 


No.  11. 
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No.  1 1 .        not  infeft ;— and  a  de(sreet  of  reduction  against  the  author,  though  it  was  not 

sustained  as  res  Judicata  against  the  successor,  because  he  had  been  con- 
vened, and  obtained  a  decreet  of  absolvitor  in  that  very  process  of  reduc- 
tion,  (but  founded  on  an  error  in  fact ;)  yet  the  proof  there  led  was  found 
good  evidence  in  tliis  process,  but  prejudice  to  the  defender  to  elide  it. 


No.  12. 


No.  IS. 


No.  14. 


1 744.    June  26. 

Creditoks  of  AucHiNBEECK  ogainst  The  Lady  Auchinbreck. 

Sir  James  Campbell  married  his  own  servant,  i.  e.  his  childrens  go- 
verness, and  six  months  after  the  marriage  provided  her  in  a  jointure  of 
L.lOO  sterling,  with  a  house  and  some  lands,  at  which  time,  though  he  had 
an  estate  of  L.  10,000  scots  per  annum,  yet  his  debts  amounted  to  L.2 1,000 
sterling,  and  there  were  infeftments  for  L.86,000  scots,  so  that  the  year 
thereafter  it  was  sequestrated.  The  Lady  being  infeft  in  her  jointure,  a 
competition  with  the  other  creditors  postponed  arose,  and  the  Lords  re- 
stricted her  jointure  to  L.50  sterling  per  annum,  and  sustained  it  to  that 
extent. 


1744.    November  14.     Snodgrass  against  Creditors  of  David  Beatt. 

A  DISPOSITION  omnium  bonorum  to  trustees  for  behoof  of  creditors,  pre- 
ferring them  pari  passu,  whereof  severals  had  not  parata  executio,  yet  not 
reducible  at  the  instance  of  other  creditors  who  had  parata  executto,  but 
had  used  no  diligence  at  all  before  the  disposition,  nor  for  a  year  thereafter. 


November  30.  Wilson. 


A  DEED  being  reduced  against  an  heir  on  the  fraud  of  his  predecessor, 
the  he'r  found  not  liia,ble  in  expenses  of  process,  because  he  was  in  boM 
Jide.    Vide  Personal  and  Transmissible. 
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1745.     July  16. 

Crhditors  of  Mr  Hugh  Murray  against  Miss  Murray. 

By  Mr  Murray's  postnuptial  contract  of  marriage  with  Hugh  Sommer- 
vill's  daughter  in  1 739,  the  daughters  of  the  marriage,  if  there  were  no  sons^ 
were  provided,  if  only  one  to  L.2000  sterling,  payable  at  marriage  or  majo- 
rity, besides  their  hope  of  succession  in  the  estate  of  Melgund,  when  de- 
volved to  Mr  Murray ;  and  they  were  also  provided  to  the  succession  of  his 
own  estate,  failing  heirs  of  his  body,  and  his  wife  provided  to  L200  an- 
nuity. On  the  other  hand,  Mr  SommerviU  gave  Mr  Murray  of  tocher 
L2000  sterling,  whereof  L,  1000  in  hand,  and  the  other  payable  at  his  deaths 
and  provided  L.1000  more  to  Mi's  Murray  in  liferent,  and  the  children  in 
fee,  payable  at  his  death,  besides  her  equal  share  of  his  succession  at  his 
death.  Mr  Murray's  creditors  quarrelled  this  provision  of  L2000  as  in 
Jraudem  creditorum ;  and  alleged  that  Mr  Murray  was  then  insolvent.  The 
Lords  first  found  the  reasons  of  reduction  not  relevant,  but  afterwards  sus- 
tained the  reasons  of  reduction,  if  it  should  appear  that  Mr  Murray  was  in- 
solvent at  the  date  of  the  contract.  Vide  inter  eosdem  voce  Mutual  Con- 
tract,— ^ExECUTOR. — Jus  Qujesitum  Tertio. 


•     • 


1747.     Junes. 
Creditors  of  Cordiners  of  Canongate  agaimt  Thomas  Grant* 

A  disposition  in  favour  of  the  granter's  whole  creditors  pari  passu,  if 
it  be  not  reducible  on  the  acts  1621  or  1696,  cannot  be  reduced  on  the 
the  common  law,  the  effect  of  such  reduction  being  only  to  bring  in  the 
creditors  omitted  pari  passu. 


No.  IS- 


No.  16 


1747.    December  9.       William  Taylor  against  Lord  Braco. 

A  disposition  by  an  apparent  heir  within  year  and  day  of  his  prede-       ^^*  ^'^* 
cessor's  death,  contrary  to  24th  act  1661,  was  found  void  and  null  at  the 
instance  of  a  creditor  of  the  predecessor's,  though  he  had  not  done  any  dili- 
gence within  the  three  years,  (unanimously)  agreeably  to  a  precedent  in? 
Harcarse,  subjoined  to  D,  144.*    (See  Dict.  No.  8.  p.  8128.) 

*  See  Note  from  Castlehill's  practicks,  subjoined  to  the  case  Laird  jof  AnkMfk  ffgl^(  |^4 
fiallenden,  March  1686,  Dict.  App.  11.  voce  HsiR-AypARSNT. 
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1  I4s8.    June  22.  Bowack  against  Ceoll. 

A  TENANT  having  assigned  his  tack  to  one,  and  at  the  distance  of  some 
weeks,  and  before  the  assignation  was  intimated,  granted  a  sub- tack  of  the 
sanle  lands  to  another,  who  was  before  in  possession,  but  without  any  tack ; 
though  the  sub-tack  was  undoubtedly  preferable,  being  first  clothed  with 
possession ;  yet  upon  a  proof  brought  of  the  sub-tacksman's  private  know- 
ledge of  the  assignation  before  taking  his  sub- tack,  we  preferred  the  assig- 
nation, and  decerned  in  the  removing  that  was  pursued  against  the  sub-tacks- 
man,  and  decerned  him  in  expenses,  though  the  principal  tack  did  not  bear 
to  assignees ;  for  it  was  fraudulent  in  the  tacksman  to  make  these  double 
deeds,  and  the  sub-taeksman  being  in  the  knowledge  of  the  assignation,  was 
particeps  Jratidis ;  and  the  tacksman,  nor  none  deriving  right  from  him, 
could  object  that  the  tack  did  not  bear  assignees ;  and  here  the  heritor  con* 
curred  with  the  assignee.    (See  Dict.  No.  164.  p.  15280.) 


1748.    November  9. 

S»E  Aechibald  Geant  againa  Cexditoes  of  Geant  of  TiUefour. 

A  PEESON  insolvent  having  privately  employed  a  notary  to  write  three 
heritable  bonds  to  his  favoiuite  creditors,  and  caused  him  sit  up  all  night 
writing  them,  and  enjoined  him  secrecy,  and  infeft  the  creditors  privately, 
and  registrated  the  sasines  about  the  end  of  the  60  days  in  the  general  re* 
gister,  omitting  one  who  was  his  greatest  creditor^  with  whom  he  kept  up 
communing  for  18  months^  and  then  gave  him  an  heritable  bond  whereon 
be  was  infeft ;  that  creditor  pursued  reduction  of  the  three  heritable  bonda 
and  sasines,  UU  for  that  they  were  to  mcnre  persons  than  one ;  2^o,  on  the 
act  1621  \  StiOp  on  the  act  1696.  The  President  thought  there  was  some 
weight  both  in  the  first  reason  and  in  the  first  branch  of  the  act  162],  but 
the  Comrt  disregarded  them ;  but  we  unanimously  agreed  to  reduce  cm  the 
common  law,  on  actual  fraud,  to  the  effect  of  bringing  them  aU  in  pari^ 
passu^    (See  Dict..  No.  71.  p.  949..) 


1 748.    Deceifiber  2 1. 

Cheistie  and  Company  against  Faieholms  and  Company.^ 

No.  20. 
niiwn  rwfcp.         Cheistib  and  Company  sold  80  bedheads  of  tobacco  to  Anderscm,.  for 

which  he  was  to  give  a  hill  by  himself  and  on^  JXysdfite^.  He  s^the  biU>  but 


I 

r 
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Diysdale'8  name  was  oounterfeited,  being  added  by  a  boy  hi$  son,  and  the  No.  90« 
tohaooos  were  sent  from  Glasgow  to  Elphinstone,  and  loaded  on  board  for 
exportation,  and  arrested  on  ship-board  by  Anderson's  creditors ;  and  after- 
wards by  agreement  the  arrestments  were  passedfrom,  and  new  bills  of  lading 
taken  in  the  creditors'  names,  the  tobacco  exported  to  Holland  and  sold,  and 
account  of  sales  sent,  and  the  proceeds  remitted  to  be  divided  amongst  the 
creditors.  Christie  pursued  reduction  of  the  sale  and  payment  of  the  net 
proceeds,  and  Fairholms  and  Company,  the  creditors  to  whom  the  price  was 
remitted  raised  multiplepmndhig*  The  Lords  preferred  Christie  and  Com- 
pany to  the  price.  They  thought  Anderson's  fraud  a  vitium  reale,  and  that 
the  property  was  not  transferred ;  and  the  President  distinguished  betwixt 
the  case  of  arresters  and  purchasers  in  way  of  commerce,  (See  Dict,  No,  . 
24}.  p.  4896.) 


1749.    February  22. 

AoKES  Stewart  of  Phisgill,  against  Mrs  Chuisti an  Herox^  Widpw  of 

^  Captain  Stewart  of  Phisgill. 

Though  in  1 74S  we  reduced  a  tailzie  made  by  John  Stewart  <^  Phisgill 
in  1719,  as  done  injraudem  tabulartmi  of  his  marriage-contract  1688,  and 
our  decree  afiirmed  in  Parliament,  (as  marked  X)oce  Mutual  Contract  ;) 
Captain  Stewart,  the  heir  for  the  time  by  the  entail  1719,  and  who  was  in- 
fefl  and  in  possession  of  the  estate,  having  by  his  marriage-contract  provid- 
ed his  wife  to  a  liferent  of  900  merks  out  of  that  estate,  and  afterwards  in 
implement  of  it,  and  for  love  and  favour,  infefl  her  in  a  jointure  of  1200 
merks ;  the  Captain  being  now  dead,  in  a  dispute  betwixt  Agnes  Stewart, 
now  of  Phisgill,  and  the  widow,  we  sustained  the  widow's  infeftment  fot  9oa 
merks,  but  not  fi>r  the  additional  SOO  merks.—- We  adhered,  (See  Dict. 
No,24.  p.  1705.) 


1749.    November  10.     . 

Henry  Elliot  in  Flatt  against  William  Elliot  of  Kirklands. 

A  third  or  fourth  purchaser  of  lands^  found  not  obliged  in  a  reduc- 
tion on  the  act  1621  to  astruct  the  onerous  cause  of  a  disposition  to  their 
remote  author  57  years  ago,  though  it  was  granted  by  a  father  to  his  second 
son.     Vide  Prescription 
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1751.     JW^ld. 


Case  for  Herbs. 


Two  persons  of  the  name  of  Herd  being  accused  of  forgery,  and  parti-* 
cularly,  inter  alia,  of  forging  the  acceptance  to  a  small  bill  by  two  other  per- 
sons of  the  name  of  Officer ;  the  Court  would  not  receive  these  two  persom 
as  witnesses,  though  the  complaint  was  only  at  Lord  Advocate's  instancei 
because  they  might  gain  or  lose  by  the  issue  of  the  complaint,  by  getting 
free  of  the  bill  if  it  was  proved,  in  which  case  it  would  be  cancelled^  or  the 
defenders  remitted  to  the  Justiciary-Court. 


No,  24* 

What  constitutes 
forgery? 


1 75 1 .    Nwember  T.        John  Foeeestek's  Case» 

John  Forrester's  circumstances  failed,  and  to  get  a  delay  from  the 
Rope-Factory,  his  creditors,  he  indorsed  and  sent  them  five  bills  drawn  by 
himself  and  of  his  handwriting,  bearing  to  be  accepted  by  different  persons ; 
and  as  they  could  get  no  account  of  any  of  the  pretended  accepters  except 
one  James  Cock,  merchant  at  Crieff,  who  denied  the  subscription,  and  one 
Calpine,  now  dead,  they  accused  Forrester  in  the  Session  of  having  forged 
them  all.  As  to  three  of  the  pretended  accepters,  he  could  tell  nothing  either 
of  the  place  of  their  residence,  or  where  to  be  found ;  and  as  to  almost  all  of 
the  bills  he  owned  that  he  had  not  given  value  for  them,  but  got  them  as  a  fund 
of  credit  on  giving  his  obligation  to  give  goods  for  them.  He  owned  that  James 
Cock,  merchant  in  Crieff,  was  not  the  accepter,  but  another  James  Cock,  an 
imikeeper,.  whom  he  knew  very  well  was  not  now  to  be  found.  The  com- 
plainers  todc  great  pains  to  recover  Calpine's  genuine  subscription,  who  had 
been  a  tobacco  cutter,  and  broke  at  Glasgow,  and  went  to  Carlisle  before 
the  date  of  his.  bill ;  and  Forrester^s  wife  and  friends  were  sqpie  of  them  con- 
victed of  taking  great  pains  to  suppress  these  genuine  subscriptions,  for 
which  one  Wells  was  punished  last  summer.  ( Vide  Witness.)  The  Court 
was  satisfied  that  none  of  the  acceptances  were  genuine,  but  if  it  was 
©nly  a  sujppositio  personce^  that  is  a  species Jahi,  yet  they  doubted  if  it  was 
a  forgery  punishable  capitally ;  but  as  there  was  but  one  James  Cock,  mer- 
chant in  Crieff,  and  Forrester  knew  that  the  other  was  no  merchant,  we 
thought  that  though  he  had  proved  the  biU  to  have  been  accepted  by  that 
other,  yet  still  it  was  a  forgery,  and  Forrester  art  and  part ;  but  as  it  appear- 
td  the  design  was  to  obtain  a  delay,  and  not  that  diligence  should  there- 
upon issue,  we  agreed  not  to  remit  him  to  the  Justiciary-Court,  (though 
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the  President  thought  he  deserved  it)  and  found  the  hill  with  an  ac-       No.  24. 
ceptance  by  James  Cock,  false,  feigned,  counterfeit,  and  forged,  by  the  said 
Forrester,  and  found  the  other  five  bills  false  and  feigned^  and  therefore  fe- 
duced  them.    (See  No.  31.  infra.) 


1752-    January  16.        Dunlop  against  Cruickshaxk,  (|c. 

V 

Na  25. 
Forbes  and  Cruichshanks,  merchants  in  Aberdeen,  in  Company,  com-  Effect  ofdolufi 

missioned  some  lawns  firom  Dunlop  in  Holland,  and  the  letters  were  some-  ^"*  causam  oon- 

tractut* 

times  signed  by  both,  sometimes  only  by  one  of  them ;  and  in  a  post  or 
two  after  their  last  letter,  Forbes  alone  commissioned  some  spirits,  but  so  as 
to  give  Dunlop  reason  to  believe  it  also  in  Company,  writing  in  the  plural 
number  "  we,"  and  directing  the  marks  to  F.  C,  the  initial  letters  of  their 
two  names,  and  wrote  him  that  next  day  he  was  to  take  jomtiey  for  Hol- 
land, which  he  did  ;  and  Dunlop  shipped  the  spirits  as  directed,  and  sent  the 
invoice  and  letter  of  advice  to  Craickshanks  and  Forbes  in  Company. 
Forbes  was  then  broke,  and  diligences  against  him  begun ;  and  he  wrote  to 
liis  friend  Jopp  at  Aberdeen  to  receive  and  dispose  of  the  spirits  because  he 
could  not  be  home  in  time,  which  letter,  and  Dunlop*s  to  Cruickshanksr^ 
came  by  the  same  post.    Cruickshanks  that  very  night  gave  the  invoice  to 
Jopp,  and  wrote  to  Dunlop  that  he  had  no  concern  in  the  spirits ;  and  in  a 
day  or  two  the  ship  arrived  on  the  coast  Avith  the  spirits,  and  Jopp  sold 
them  partly  to  Dunlop  himself  and  partly  to  sundry  others*   Cruickshanks 
bought  of  them  about  L.70  worth,  deliverable  at  the  mast,  and  which  he 
sold  with  another  parcel  of  his  own  on  board  the  same  ship,  and  got  fron> 
Jopp  a  discharge  of  the  price,  and  Jopp  was  creditor  to  Forbes  in  more  thai> 
the  value  of  the  whole  spirits.    Forbes  returned  from  Holland,  and  after  a 
very  short  stay  went  to  the  West  Indies,  and  his  creditors  arrested  in  the 
hands  of  Jopp,  Cruickshanks,  and  sundry  others,  and  pursued  forthcoming. 
Concluding  also  against  Cruickshanks  as  partner.     After  a  proof  brought, 
at  advising  some  of  the  Lords  thought  there  was  sufficient  evidence  against 
Cruickshanks  of  the  copartnery^  and  there  seemed  indeed  cause  to  suspect 
it,  but  the  Court  found  the  evidence  not  sufficient.    The  next  point  was 
Forbes's  fraud,  for  that  he  was  broke  before  giving  the  commission,  and  I 
should  have  thought  the  reason  of  reduction  good  had  th^  spirits  been  ex- 
tant, but  as  they  were  sold,  my  difficulty  was  the  same  as  in  the  case  of 
Christie,  No.  20.  supra.    But  I  thought  that  here  there  never  was  a  sale 
completed*  Dunlop  understood  the  commission  to  be  fix^m  Cruickshanks  and 
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^0.  2£.        Company,  ftnd  aca»rdii^y  dimt  the  goods  with  invoke  and  b^Il  of  lading  to. 

them  two»  and  Cruickshanks  refused  to  accept  of  them,  and  therefore  the 
property  never  was  transferred ;  and  so  the  Court  found,  and  found  Cruick-* 
shanks  and  Jopp  and  other  intromitters  liable  to  Dunlop  for  the  price.  (See 
DiCT.  No.  14.  p.  4879.) 


No.  26^ 


No.  27* 


1752.   February  21,        Dunlop  offainst  Forbes,  Jopp,  <§c. 

The  same  Forbes  wliile  in  Holland,  bought  another  parcel  of  spirits  for 
his  own  account,  which  was  to  be  paid  in  ready  money,  and  to  be  sent  by 
another  ship,  but  came  to  Scotland  before  the  ship  sailed,  and  Dunlop  sus- 
pecting nothing,  sent  him  the  spirits,  and  wrote  him  to  renut  the  money  m 
course.  Befwe  the  ship  arrived  Forbes  was  gone  to  the  West  Indies,  and 
left  a  commission  with  Jopp  to  employ  Spark  a  common  partner  to  receive 
and  dispose  of  the  spirits,  and  Spark  sold  them  to  Robert  Napier,  jun.  and 
took  his  receipt  and  obligement.  Jopp  was  displeased  with  the  receipt,  and 
ordered  Spark  to  take  Napier's  bill  in  his,  Jopp*s,  name,  and  Spark  returned 
the  receipt.  Jopp  had  the  first  arrestment  in  Sparks  hands,  and  had  also 
arrested  in  the  hands  of  Robert  Napier  the  father,  by  mistake  instead  of 
Robert  Napier  the  son,  so  that  Dunlop  had  the  first  if  not  the  only  arrest- 
ment in  the  hands  of  Robert  Napier  the  son.  Here  again  the  fcomer  ques- 
tion  occurred  oijraus  dans  catisam  oaniraetui,  and  we  generally  agreed  that 
the  evidence  was  strong  ofjratis  in  consiUo  sufficient  to  reduce  the  sale  and 
bring  back  the  property  in  competition  with  arresters ;  but  my  difficulty 
was,  that  the  property  was  transferred  to  bonajide  purchasers,  and  could  not 
be  brought  back,  and  Dunlop  had  no  hypothec  on  the  price.  Tlie  Court 
was  much  divided  on  this  point,  and  therefore  did  not  decide  it^  but  found 
Dunlop  preferable  on  his  arrestment  in  Robert  Napier  junior's  hands,  who 
we  thought  properly  debtor  to  Forbes,  and  that  Spark  was  not  properly  his 
debtor  in  money,  though  he^was  his  trustee  in  the  bill.  (See  Dicx.  loco 
supra  cit) 


1 752.    February  25. 

Akdbjsw  Fo&bss  against  Messrs  Mains  and  CompaKT. 

In  1 749  Mrs  RoUand  commissioned  two  parcels  of  wines  fix>m  Messm 
Mains  and  Company,  merchants  in  Lisbon,  who  furnished  them  out  of  re- 
gard to  her  deceased  husband  with  whom  tliey  were  in  use  to  deal,  and 
^ho  dealt  honestly  by  them>  and  she  also  honestly  paid  these  two  parcels^ 
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;h  she  had  been  broke  in  1 748^  and  obtamect  a  cessh  honorwm  against 
cz3Kreditors»  of  which  the  Mains  were  ignorant.    In  1 750  she  conunission- 
^fl=hird  parcel  from  thenit  which  they  also  sent,  but  upon  its  arrival  at 
Andrew  Forbes,  one  of  her  creditors,  arrested  it  for  a  debt  prior  to 
»«o,  and  pursued  forthcoming  in  the  Admiralty-Court,    Compear- 
made  for  Messrs  Mains,  and  a  reduction  of  tlie  sale  repeated  on 
ad  of  fraud,  because  Mrs  Holland  was  bankrupt  before  she  conuuis- 
the  goods,  of  which  the  Mains  were  ignorant.    The  Judge  found 
fraud  impeded  the  transmission  of  the  property,  and  therefore  pre- 
Mains.  The  arrester  pursued  reduction  of  the  decreet ;  but  on  report^ 
pelled  the  reasons  of  reduction  and  assoilzied*    (See  Pict,«  No.  4L 

0 


No  «7. 


1^52.    June  17. 

Ranking  of  Bukd's  Creditors,  viz.  Parish  of  Cranstoun  agairut 

Mrs  Seaton  and  William  Robertson. 

Edward  Burd,  15th  September  1789,  disponed  his  lands  to  Mrs  Seaton^ 
and  sasine  was  taken  on  it  that  day.  24th  September  1 789,  Mrs  Seaton 
gave  a  back-bond  qualifying  it,  that  it  was  granted  in  security  of  a  bond  of 
L.70  sterling,  granted  said  24th  September,,  and  another  bond  of  the  same 
date  to  Jolm  Young  of  L.  100  sterling,  bearing  to  be  the  balance  of  accounts 
and  certain  other  debts.  We  found  that  that  infeftment  could  not  be  sus-* 
tained  for  the  L.70,  because  lent  after  the  date  of  the  sasine^  in  terms  of  the 
act  1696,  nor  for  the  anterior  debts,  because  the  granter  was  within  60  days: 
notour  bankrupt^  also  in  terms  of  that  act. 


1752^    June  26. 

Earl  of  Selkirk,  and  Udney  of  Udney,  against  Cremtoiu  of  Lidder- 

DALE  of  Tors. 

An  estate  being  encumbered  by  real  debts  beyond  its  value,,  a  ranking 
and  sale  was  pursued,  wherein  these  real  debts  only  were  produced ;  and  it 
being  discovered  that  there  was  a  defect  in  the  manner  of  making  up  the 
bankiiipt*s  own  titles,  these  real  creditors  entered  into  a  compromise,, 
dropped  the  process,  completed  the  bankrupt's  titles,,  and  on  a  commissiou 
firom  him  made  a  voluntary  sale  of  his  estate :  After  which  two  personal  ere* 
feors  adjudgers  wakened  the  fcMrmer  process,  and  objected  to  the  rights  of  tlie- 


No.  28, 


No.  20. 
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JNfo,  29.       real  creditors  as  void  and  null,  for  that  the  bankrupt's  own  titles  (upon'which 

their  infeftments  depended)  were  only  completed  after  his  bankruptcy,  and 
nfter  the  process  of  ranking  ajad  sale.  Lord  Drummore  repelled  the  objec- 
tion, and  we  adhered. 


J  753.    February  6.  Chatto's  Case. 

No.  30^.  .  . 

Forgery.  The  Lords  found,  that  they  might  take  trial  of  a  forgery  of  a  writing, 

though  it  was  not  produced,  and  certification  had  been  pronounced  against 

it,  and  the  defender  said  he  burned  it,  though  it  was  alleged  for  him  that 

in  that  case  the  actual  forgery  could  only  be  tried  in  the  Court  of  Justiciary; 

and  they  granted  the  Duke  of  Roxburgh,  complainer,  a  diligence  to  cite 

witnesses  to  prove  it.      Vid6  inter  eosdem  voce  Witness*      Vide  26th 

January  1670,  Captain  Barclay's  Case, 


1753.    Februarys. 

Humphry  Pausons,  &c.  Executors  of  John  Brown,  and  His  Majes- 
ty's Advocate,  against  James  Smith. 

No.  81. 

Forgeiy.  In  a  trial  of  forgery,  Humphry  Parsons,  &c.  executors  of  John  Brown, 

and  his  Majesty's  Advocate,  against  James  Smith,  of  a  receipt  of  L.69  ster- 
ling  by  Brown  to  Smith,  in  part  payment  of  two  bills,  all  of  Smith's  hand- 
writing, but  which  bears  to  be  signed  by  Brown  at  Edinburgh  the  day  be- 
fore he  was  cut  for  the  stone,  whereof  he  died  in  a  few  days ;  we  could  have 
no  direct  proof,  but  the  evidence  of  the  forgery  was  quite  convincing  at  the 
same  time  by  the  proof.  Smith  had  in  the  country  the  character  of  an 
honest  man,  and  though  a  very  low  man  originally,  a  common  carrier,  yet 
had  acquired  great  trust  in  the  country ;  therefore  though  we  fopud  the  receipt 
forged,  yet  we  would  not  reinit  him  to  the  Court  of  Justiciary ;  and  gave 
the  same  judgment  as  in  Forrester's  case,  No.  24.  supra,  viz.  pillory  and 
transportation  for  life. 


1 758.    March  2.       Alexander  Irvine  against  Mr  Ramsay  Irvine. 

No.  82.  jjj  ^Yie  reduction  Alexander  Irvine  against  Mr  Ramsay  Irvine,  the  Lords 

reduced  on  fraud  and  circumvention  marriage  articles  entered  into  by  tb« 
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deceased  Mr  Alexander  Inrine  <^  Saphock,  advocate,  and  Mr  Ramsay,  on        No.  S^. 

the  faith  of  whidi  Mr  Ramsay  married  Saphock's  daughter,  then  aljout  1 1 

years  of  age  in  Decembw  1744,  together  with  a  formal  contract  of  marriage 

in  terms  of  these  articles,  but  with  some  variations  in  favours  of  the  Lady 

in  May  1 74^,  though  Saphock  continued  in  perfect  friendship  with  Ramsay 

till  his  death  in  December  1 746,  and  gave  him  a  factory  for  managing  his^ 

estate,  and  though  the  Lady  lived  in  perfect  harmony  with  her  husband  till 

her  death  in  1 750,  and  conveyed  to  him  a  valuable  personal  estate  that  de- 

scalded  to  her  from  her  &ther ;  however,  the  Court,  though  greatly  divided^ 

reduced  both  articles  and  contract  by  the  President's  casting  vote.    They 

altered  that  interlocutor,  and  foimd  the  reasons  of  reduction  not  proven ; 

but  they  again  altered  this  last  interlocutor,  and  adhered  to  the  first,  2d 

March  1753.    Ramsay  appealed,  and  the  House  of  Lords,  though  they 

seemed  not  to  approve  either  of  the  articles,  or  of  the  manner  of  entering 

into  them,  yet  since  marriage  actually  followed,  they  on  Lord  Chancellor's 

motion  reversed  our  decree  nem.  con.  lotii  December  1753.     Vide  inter 

eosdem  voce  Improbation. 


1753.    December  21. 

William  Stewaet's  Case,  as  accessory  to  For^ng  a  Bond  by  Lochiel 

to  Fassefern  his  Brother. 

Whether  a  person,  after  being  served  with  a  complaint  of  forgery  can  No*  St^i 
himself  be  put  on  examination  ?  Argued  at  the  Bar  and  on  the  Bench,  when 
the  Court  seemed  inclined  to  examine  him,  but  proposed  first  to  have  a 
precedent  laid  before  them  in  the  case  of  Fitzgerald ;  upon  which  the  prisoner's 
counsel  passed  from  the  objection,  and  for  him  agreed  to  submit  to  exami* 
nation,  and  he  was  examined  accordingly.  I  was  for  examining  him.  Vide 
my  reasons  on  the  papers. 

See  Case  of  Gordon  of  Park,  voce  Tailzie. 

See  No.  1.  voce  Husbaikd  and  Wife,  and  Case  of  Oir  and  Sibbald 
against  Harvie,  loth  June  17S5,  Ibidem. 

See  Scott  Hepburn  against  M'Lauchlan,  14th  Januaty  1752,  voce  Pactum 
Illicitum. 

See  Rogers  against  Renny,  24th  February  1 737^  voce  Weongous  Imfri- 

See  Duke  of  Roxburgh  against  Chatto,  5th  July  1753,  voce  Witness: 
See  Notes. 

2  F 


/ 


Appexd.  II,]  [Elchibs, 


FUNERAL  CHARGES. 


Db  Leaemokt  against  Watson  of  Saughton. 

Funeral  charges  expended  by  a  son  on  his  mothers  ftineral  sustained 
to  recompense  her  jointui^  against  the  physician  who  attended  ha%  VHi 
Compensation. 


I*  ■■■w 


1162.    December  2«,  A*  against  B. 


FuNE&AL  charges  of  a  wife,  whether  Ae  creditors  have  any  privilege  or 
preference  for  them  in  the  husband's  effects  ?  Reported  for  advice,  and  dif- 
ferent opinions,  but  not  decided. 
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No.  J. 


1742,    June  29.  B.ovrAV  against  B Ann. 

FuNEEAL  charges  preferable  to  the  landlord's  hypothec*.    (See  Dict.  Nt>.       ^^*  ^' 
16.  p.  11852.) 


1 749.    July  26.  Petees  against  Moneo^ 

In  a  question,  whether  funeral  charges  or  medicaments  in  the  death-bed       ^^  '• 
vckness  were  preferable  ?  The  Conunissaries,  agreeably  to  the  civil  law, 
preferred  the  funeral  charges ;  but  on  a  bill  of  advocation,  we  found  th^n 
preferable  jw^njpo^^u.    (See  Dict^  No,  17*  p.  U852.) 


N0)4. 


y^O.3. 


Af^i^d.  II.]  FUNERAL  CHARGES.  [Elchhi. 

1753.    January  19.    IPeovobts  M'Aulay  and  Lindsay  against  Hall. 

Provosts  M'Aulay  and  Lindsay  having  furnished  mournings  to  Lord 
Kiimnergham's  Lady,  children,  and  servants,  Mr  William  Hall  paid  them 
the  produce  of  the  sale  of  his  hbrary,  but  took  their  bills  for  the  money  till 
the  question  should  be  determined,  whether  such  ftunishings  had  the  pri- 
vilege of  funeral  expenses  ?  His  heii*  now  sues  them  for  these  bilk»  and 
their  defence  was  the  said  furnishings,  which  were  pri^^eged  and  preferable 
debts.  Lord  Strichen  repelled  the  defence ;  but  they  reclaimed,  and  the 
question  is  well  argued  in  both  petition  and  answers ;  and  at  advising,  the 
Court  was  of  opinion  that  suA  mournings  as  by  custom  were  necessary  and 
decent  at  or  before  the  interment  of  a  person  of  his  rank,  had  the  privilege 
of  funeral  expenses ;  and  therefore  sustained  the  defence,  but  remitted  to 
the  Lord  Ordinary  to  hear  parties  procurators,  if  there  were  any  articles  of 
the  accounts  that  were  not  to  be.  used  at  or  before  the  interment.    (See 

■ 

DiCT.  No.  67.  p.  4854.) 

See  Notes. 


• 

J^BVEHpi.  II. J  CEtOHIESf., 


GAME. 


Mr  t)AviD  Geegory  against  Wem yss  of  Lathockar. 

A  GUN  taken  from  a  common  fowler  while  he  was  attending  a  gentleman 
in  the  fields,  but  who  was  not  himself  proprietor  or  liferenter  of  any  lands, 
ordered  to  be  restored,  notwithstanding  the  Game  Acts*    (See  Dict.  No.  1 . 

p.  4989.) 

See  Notes. 


GLEBK 


tim^    Fehrtiarij  8. 

Mr  Farquhar  Beaton  against  William  Dallas  of  Canttei. 

Though  a  Minister  have  no  more  than  fom*  acres  of  glebe,  the  48th  act  S  J 
PSarl.  James  VI.  d<^s  not  restrict  him  to  that  quantity,  and  he  may  not\vith 
standing  seek  one  horse  and  cow's  grass  upon  the  91st  act  1663;  and' 
t  Minister  of  two  united  kirks  having  betmxt  the  two  12  acres  of  glebe, 
was  foimd  entitled*  to  grass  by  the  said  act.  Found  tliat  the  kirk-yard  ought 
not  to  be  used  for  pasturage^  nor  computed  as  part  of  the  Minister's  grass* 


r736.    Nofvemher  9.        Mi  Mackie  against  William  Neill.. 

Glebes  cannot  be  feued'  af  any  rat^,  not  even  with  consent  of  the  Prcs«^ 
byteiy.    (See  Dict.  No.  86.  p.  5153.) 


Nc^K 


Nov  1 


No  2, 


ArPET*i>.  II,]  GLEBE,  [Elchies. 

1 745.    Jan  nary  S,        Af  i  ni  st  er  of  Kilwinumg  against  G  i- asg  o  w. 

Ko,  9.  *^^^  Minister  of  Kilwinning  pursued  for  designation  of  grass,  or  L.20  in 

lieu  of  it,  in  terms  of  the  act  1663.  As  all  the  Icirklands  near  the  manse  or 
glebe  were  arable  or  garden  ground,  the  Presbytery  decerned  in  the  L,20, 
which  they  laid  on  one  Glasgow,  as  nearest  heritor  of  kirk-lands ;  and  there 
being  about  200  small  heritors  of  kirk-lands  in  the  parish,  which  made  it  diffi- 
cult  and  expensive  for  him  to  operate  his  relief,  he  brought  the  question  bo- 
fore  us  by  suspension.  By  a  map  of  the  ground,  it  appearedthat  there  were 
several  heritors  that  had  kirk-lands  near  both  manse  and  glebe,  some  nearest 
the  one,  some  nearest  the  other,  and  some  nearest  the  offices,  as  bam,  byre, 
stable,  &c.  and  the  difibrence  perhaps  is  only  a  few  feet  or  ells,  and  in  some 
of  them  only  a  comer  getting  out  towards  the  glebe,  or  manse,  or  offices ; 
and  had  all  these  grounds  been  grass  ground^f  it  would  have  been  difficult 
to  determine  precisely  in  terms  of  the  act  whose  grounds  to  design ;  but 
OS  they  were  none  of  them  grass  grounds,  the  question  was.  Whether  the 
1^.20  in  place  of  grass  should  wholly  be  laid  on  tlie  nearest,  reserving  his 
relief,  or  if  on  the  whole  heritors  proportionally  ?  And  if  on  the  nearest, 
then  whether  on  the  nearest  to  the  manse,  the  glebe,  or  the  offices  ?  And  if 
on  the  whole  heritors,  then  whether  on  the  whole  heritors  of  kirk^lands,  or 
temporal  lands  also  ?  And  If  this  last  should  carry,  then  whether  the  heritors 
of  temporal  lands  had  relief  of  those  of  kirk-lands  ?  The  Court  were  much 
divided  in  their  opinions,  and  some  (inttr  qtioe  ego)  very  doubtful ;  how- 
ever, it  carried  to  find  all  the  heritors,  whether  of  kirk-lands  or  temporal 
lands,  liable,  wliich  did  not  seem  founded  on  the  act  1 663,  but  upon  the  re« 
t>cinded  acts  1644  and  1649,  and  what  we  were  told  of  the  custom  since 
that  time ;  but  as  none  of  the  heritors  of  either  kirk-lands  or  temporal  lands 
were  in  the  field  but  Glasgow  alone,  they  could  not  dedde  the  question 
anent  the  relief  to  the  heritors  of  temporal  lands,  and  therefore  went  no 
further,  bjit  suspended  the  presbytery-decreet  (See  Dicx*  No,  38.  p.  5157.) 


175L    Jwiie  15.  .  , 

Steel,  Minister  of  Herriot,  against  Sir  William  Dalbymple, 

No.  4.  The  presbytery  having  dejsigned  a  horse  and  two  cows'  grass,  the  Lords^ 

in  a  suspension,  ordered  a  visitation  by  two  of  their  number,  altered  it  in 
part,  and  gave  the  Minister  some  ground  not  formerly  designed,  in  place  of 
a  part  of  what  had  been  designed  by  the  presbytery,  and  that  without  re- 


Append.  II.} 


GLEB£. 


[£LCHl£i< 


mitting  to  the  presby texy  to  make  the  altaration^  though  the  Court  has  no 
joriginal  jurisdiction  in  these  designations,  but  only  power  to  review.  (See 
DiCT*  No.  S9.  p.  5161.) 


Ko.  4, 


1 751 .    Jvms  20.        Minister  of  Dunfermline  ogaxnA  Black. 


NaA 


The  Court  thought,  that  by  arable  lands,  the  act  of  Parliament  did  not 
mean  either  lands  that  by  industry  could  be  laboured,  fi>r  all  lands  are 
arable  in  that  sense,  nor  yet  lands  that  were  constantly  in  tillage,  for  in 
that  sense  some  of  the  best  grounds  would  not  be  accounted  arable ;  but 
such  grounds  as  of  their  own  nature  were  arable,  and  now  are  or  have 
been  in  use  to  be  tilled  in  their  course  with  the  other  grounds  of  the  fiurm ; 
and  lands  not  arable,  such  as  were  not  proper  for  tillage,  and  have  not  been' 
usually  employed  in  tillage ;  and  therefore  the  presbytery  of  Dunfermline 
having  designed  for  grass  to  the  Minister  of  Dunfermline  grounds  very 
valuable,  one  acre  whereof  though  wet  and  not  proper  to  be  dunged,  yet 
was  inunemoriaBy  laboured  and  left  out  in  grass  alternate^  with  the  rest  of 
the  farm,  that  is  three  years  in  oats,  and  three  or  four  years  in  grass,  and 
the  rest  of  it  was  in  use  to  be  dunged  and  sowed  alternately « with  bear, 
pease,  and  oats,,  and  then  laid  out  in  grass  as  the  other  acredale  lands ; — ^we 
thought  these  were  in  the  construction  of  law,  arable  lands,  and  therefore 
suspended  the  letters  simpliciter^  reserving  to  the  Minister  to  insbt  for  lu»^ 
L-20.    (See  Dict..  No.  40.  p.  5 1 6 1  ^ 

See  KiBK. 
See  Manse. 


See  Notes. 


Arttiw^  ft.}  QSummi. 


GROUNDS  AND  WARRANTS, 


119*.    Pebrwpry  ^     Thoicaa  M£B&ns  againtt  Alexander  Fbaser, 

Process  sustiuned  on  a  bond  of  corroboration  of  sereral  bills  without 
producing  the  bills^  and  that  objection  repelled. 


1 735.    November  7.  Grahak  against  Reid. 

Warrants  of  decreets  ne^  hot  be  produced  after  40  yeats*  Therefttfe  a 
decreet  holditig  as  confessed,  Hot  fbitnd  nnll  because  ^e  execution  1699 
tras  not  produced.  ^ 

See  Notes. 


HEIR  AND  EXECUTOR 


■*-K 


1 741.    Jime  4i.     TiiOMAS  Prinole  against  Executors  of  Pringle. 

A  tenant's  entry  to  a  grass-room  being  at  WHtsunday,  and  the  first 
term's  pigment  of  his  rent  being  at  Martinmas  thereafter,  and  the  next  at 
Whitsunday,  the  heritor  dying  after  the  Martinmas,  his  executors  found  to 
have  right  not  only  to  the  half-year's  rent  payable  at  the  Martinmas,  but  to 
the  other  half-year  payable  at  the  Whitsunday  aftier  the  heritors  deaths 
hecaaae  he  survived  both  the  legal  terms.    (See  Dict.  No.  46.  p,  15907.) 

2a 


Ko.e 


No-i 


Aphkkd.  n.] 


HEIR  AND  EXECUTOR, 


[CliOWii^ 


No.  ^• 


1 744.    December  7* 

Sir  William  Dalrymfl£  against  Lady  DalrymplEk 

SiE  John  Dalkymple  having  died  84th  May  1 743,  his  heiTt  and  not 
his  executor,  was  found  to  have  right  not  only  to  the  natural  grass  of  that 
crop,  but  to  the  crop  of  clover-hay,  whereof  that  was  the  first  crop,  it 
having  been  sown  with  the  barley  crop  1 742 ;  and  also  to  a  txop  of  barley 
sown  after  Sir  John^s  death  but  that  v^y  day,  having  before  been  sown 
with  rapeseed,  wliich  did  not  thrive^  but  was  ploughefi  down  that  very 
day  and  sown,    (See  DiCT.  No.  47.  p.  15906.) 


NaS- 


]  745.    June  I K       Campbxlls  against  Campbell  of  Skirv^i* 

The  like  judgment  given,  *as  in  the  above  case  of  Pringle,  (No.  1.)  where 
the  tenant's  entry  being  at  Whitsunday,  the  whole  year's  rent  was  payable  at 
Martinmas,  and  the  heritor  survived  the  Martinmas :  His  executors  found 
to  have  right  to  that  whole  rent,  without  distinguishing  whether  corn  or 
grass-rooms ; — ^and  his  son  surviving  the  next  Whitsunday,  though  he  died 
unentered,  his  esecutors  got  the  half  of  the  next  Martinmas  rent.  But  on 
a  reclaiming  bill,  the  majority  of  the  Court  seemed  to  alter  their  opinion 
in  case  these  were  corn-rooms,  and  therefore  gave  a  proof  before  answer^ 
whether  they  were  com  or  grass-rooms.  .  (See  Dict.  No.  48.  p.  15908^ 


See  Notes. 
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Appx:241d.  II^ 


[ELcmt^ 


HEIR-APPARENT. 


Lady  Rattae  against  Sinclair  of  Rattar, 

HMONS  on  a  charge  to  enter  heir  may  be  raised  and  executed  wltliin 
^ear,  but  cannot  be  insisted  in  within  the  year :  Contrary  to  act  of 
t,  18th  June  1618» 


iNo.€. 


1756.     Jvly  18.     MuKiiAY  of  Conheath  against  Nielbon  of  Chappie. 

App  ARBNT-HEiK  purchasing  apprisings  of  his  predecessor's  estate,  wliere- 
upon  there  never  was  infeftment,  nor  did  he  expede  any  infeftment,  but 
disponing  the  estate  in  right  of  these  apprisings,  the  next  heir  may  not- 
withstanding declare  these  apprisings  satisfied  and  paid ;  and  the  purchases^ 
being  made  by  a  Popish  apparent-heir  before  the  act  of  Parliament,  the 
Protestant  heir  was  allowed  to  quarrel  them.    (See  Dict.  No.  s.  p.  9593.) 


No.  2. 


17S6.    Jvly  21,       Duke  of  Argyll  og^in^^  Campbell. 

AifNua  DBLiBKRANDi  not  to  bc  discoimtcd  even  out  of  short  prescrip- 
tions.    Vide  Pbesceiption. 


Nor  8. 


1787.    February  8.       John  Hamilton  against  James  Petrie. 

Thb  reason  I  keep  these  papers  is»  because  of  a  point  of  law»  Whether  a 
disposition  to  an  apparent-heir  be  reducible  (m  the  act  1721,  since  it  makes 
^prasceptio  nftesr  the  granter's  death ;  or  if  a  disposition  with  the  burden  o£ 
debts  be  reducible  ? — ^The  Lords  did  not  determine  these  points,  but  the/ 
thought  Lord  Auohintoul  had  no  ground  of  preference^  and  thevefore  re/ 
peUed  Petrie's  defence. 
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Ho.  4. 


No.Jf. 


Afvekd.  n.]  HEIR-APPARENT.  [Blcbh^ 

1751.    Naoemberm. 

Creditors  of  Easterfearn  Competing^  i.  e.  Alexander  RosH,  Johji 
Davidson,  and  Others,  against  Charles  Robertson,  &c. 

In  169£,  Alexander  Ross  of  Easterfeam  acquired  a  proper  wadset  of  the 
wester-quarter  of  Meikle  Allan  for  SOOO  merks,  paying  a  considerable  sup^- 
plus  duty  to  the  reverser.  After  his  death,  the  wadset  was,  without  making 
up  any  titles,  possessed  by  William  Ross,  his  son  and  heir,  who  acquired 
the  reversion  and  whole  prc^erty,  and  was  therein  infeft*  He  contracted 
great  debts,  and  granted  an  infeftment  on  these  lands,  now  in  the  person 
of  Alexander  Ross,  Solicitor ;  and  after  his  death,  his  creditors  adjudged  from 
his  sou,  as  charged  to  entar  heir  to  him ;  but  theieaft:er  Robertson,  and 
some  other  creditors,  adjudged  from  the  son,  not  only  as  charged  to  enter 
heir  in  spedal  to  William  his  father,  but  also  to  the  said  Alexander  his 
grandfather,  in  order  to  make  a  title  to  the  said  8000  merks  wadset. 
On  report  of  Lord  Drummore,  though  we  agreed  that  the  wadset  was  not 
extinguished  by  William's  possession,  whether  it  was  proper  or  improper, 
sinoe  he  had  also  right  to  the  reversion  and  superplus  duties,  yet  we  una- 
nimously found,  that  William  being  infeft  in  the  property  of  the  lands»  and 
also  apparent-heir  in  the  wadset,  though  he  did  not  complete  his  title  as 
heir ;  and  having  on  the  faith  of  his  right  -as  proprietor  granted  infeftments 
and  contracted  large  debts  ;  that  the  wadset  right  could  not  now  be  reared 
up  or  revived  in  order  to  defeat  these  debts ;  and  there&re  repelled  the 
objection  to  Alexander  Ross's  mfeftment,  and  the  adjudication  on  charges 
to  enter  of  William. 

See  Menzies  against  Dickson,  1 8th  January  1 742,  voce  Superior  Asn 
VassaIm 

See  Notes. 


•*mofn.n.j  ^csaak. 


HE  IB  CUM  BENEFICIO. 


1 736,    Feb,  1 7-    Mrs  Ann  Muhrav  against  Patrick  CEAWFUEBf 
1738.    Jvlyll,    Chawfu^d  o^aiwf  Young  ;  and  Steaciiain's  Ceebi* 

TOPS  against  His  Daugpxees* 

That  heirs  cum  benefido  cannot  stop  9  sale  at  the  instance  x)f  their  pre- 
decessor's  executors, .  was  first  found  4tb  July  J  735^  but  they  afterwards  al- 
tered that  judgment,  and  found  that  the  sale  could  not  proceed  against  tl^e 
heir  cum  beneficio,  who  was  found  liable  only  for  the  proven  value,  25th 
November  173^,  17th  February  1786  inter  eosdem.  The  Lords,  after  long 
and  full  deliberation,  altered  the  above  judgment,  and  now  found  that  the 
creditors  have  a  right  to  bring  the  estate  to  a  sale,,  notwithstanding  of  the 
offer  by  the  heirs  of  the  proven  value,  and  that  in  two  different  cases,  viz- 
Margaret  Crawfurd,  Relict  of  Youpg  of  Kijlicajity,  agajji^  Akxapder 
Young ;  and  Creditors  of  Strachan  of  Gleijl^indy  against  His  Paughters 
11  th  July  1738.     (See  DiCT.  No.  15.  p.  5346  and  No.  16,  p.  5348.) 


'  I  ^  ■ 


1 738.    November  28.    Ceeditoes  of  M*Douall  of  Cridien,  Competing. 

Though  the  heir  cum  benejicio  was  found  liable  only  for  the  proven 
value,  and  not  to  allow  the  estate  to  be  sold,  yet  in  the  competition  of  his 
creditors,  the  Lords  found  that  neither  the  priority  of  their  citation  of  the 
heir,  nor  constitution  against  him,  gave  them  any  preference,  but  that  such 
as  had  affected  the  estate  were  preferable  according  to  their  diligence,  and 
all  the  rest  pari  pa^su.  Vide  mtcr  eosdevi  voce  Executor.  (See  Dict. 
No.  17.  p-  5348.) 


1 74 1 .    June  1 9.    Cbeditors  of  M*Dguall  of  Chrichen  a^aimt  CricheJ;; 


s 


Having  proved  the  value  of  the  estate,  and  the  competition  of  the  cre- 
ditors liaving  depended  akeady  seven  years,  during  which  the  heir  cum 


No.  1. 


No.  2. 


No.  3. 


tftKi. 
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HEIR  CUM  BEXEFICIO. 


[Elchi^. 


henefido  retained  the  price  and  whole  annualrents,  the  Lords  appointed  a 
factor  or  sequester,  and  ordained  the  price  to  he  paid  to  him  to  be  employed 
pn^tabl^  for  behoof  of  the  creditors.     Vide  inter  eosdem  voce  Executor^ 


■«■  ■  ■ 


Nb.«« 


1742.    November  12. 


Menzies  against  Dickson. 


An  apparent  heir  disponing  lands  to  which  he  had  not  made  up  Ids  title* 
after  his  death  the  next  heir  served  heir  cU7n  benefido  to  him  in  lands 
wherein  he  had  died  infeft,  but  passed  by  him  and  served  heir  to  a  remoter 
in  the  lands  disponed  by  him,  and  to  whidi  he  had  not  made  up  his  title, 
and  pursued  reduction  of  the  disposition  in  so  far  as  it  was  gratuitous ;  but 
it  was  found,  that  an  heir  cum  benefido^  though  the  inventory  were  ex- 
hausted, cannot  quarrel  deeds  by  his  predecessor,  to  whom  he  is  served  heiTt 
though  cum  henejicio^    Vide  inter  eosdem  voce  Su^ebioe  and  Vassal. 


Na5. 


1749.    Jvly  12. 


Sir  Kenneth  M'Kenzie,  Supplicant. 


An  heir  being  at  such  a  distance  when  his  predecessor  died,  that  he  could 
not  record  the  inventories  of  his  estate  within  the  year,  and  the  SiherifiTs- 
derk  scrupling  to  receive  them  after  the  year,  we  authorised  them  to  be 
recorded,  but  reserved  to  all  parties  having  interest  to  be  heard  on  the  eflfect 
of  such  recording. 

See  Notes. 


\ 


4inis9]>.n.j  {fiucfuffts. 


HEIR-PORTIONEft. 


17^*^         JP^jruary  1.  Peabis  against  PsADiZfiu 


'T^xii^a  eldest  hdr-portioner  is  ^titled  to  the  prindpal  messuage  or  mansion-       j^q,  |. 
bous^^^  office*house8»  garden,  aod  orchard^  without  recompense.   (See  Dicx* 
No.    X  ^D.  p,  5867.) 


^'^**^»      November  2.    Laby  Houston  against  Sir  Geoegb  Dunbab. 


t;liere  is  a  messuage  the  eldest  daughter  gets  it,  and  as  a  eonsequence       ^^*  ^^ 
^^^^eof  the  share  lying  next  that  messuage ;  and  the  other  heirs  cast  lots 
^^  tlx^r  shares  ;  and  the  division  ought  to  he  not  according  to  the  extent 
^^  the  present  rent  only»  but  according  to  the  real  value  of  the  grounds, 
(lasntity  and  quality  considered. 

Two  feu  superiorities  bdng  part  c£  an  estate  descending  to  three  hdrs^ 
portionersy  the  Lords  found  that  the  eldest  had  right  to  one  superiority  i^ 
md  that  both  were  liable  to  the  third  in  a  recompense  for  her  proportion 
of  the  feu-duties,  but  without  regard  to  any  casualties.  (See  Dict.  No.  9* 
p,  6366.  and  No.  11.  p.  5369-) 


1744.    November  8. 
CREDITORS  of  RosBERRy  against  Lady  Margaret  and  Dorothea 

Primroses*. 

Earl  Rosxbcrry  disponed  his  whole  unentailed  estate^  consisling  of 
lands,  houses^  heritable  bonds  with  infeftments  on  them^  and  some  without 
infeffa[nents»  to  Ins  four  younger  children  ;  but  it  was  all  general^  and  had 
Qo  proeuratory  or  precept;  and  it.  was  at  first  thought  of  little  or  no  valii^. 


No-.  Si. 


Af  M»i>.  IT.]  HEUUPORTIONER.  [ELCriflis. 

Ko«  3.  because  done  on  death-bed ;  wherefore  first  the  second  eldest,  and  after- 

wards the  second  youngest,  accepted  of  this  Earl's  security  for  certain  por- 
tions, and  conveyed  their  interest  in  both  the  heritable  and  moveable 
estate ;  but  the  second  youngest  son  being  under  age,  reduced  their  tran- 
saction  on  minority,  and  pretty  strongly  qualified  firaud  likewise;  and 
thereafter  discovering  that  tlieir  father  went  to  market  after  the  deed, 
brought  a  declarator  of  iie§^  ptM^tiCy  &vA  prevailed,  {vide  Dbath-Beb.) 
Meantime,  as  the  Earl  was  heir-^t-law  and  of  the  investiture,  he  had  uplifted 
not  only  some  of  the  yearly  profits,  but  also  some  of  the  principal  sums. 
The  two  ladies  afterwards  took  a  decreet  in  implem^it,  and  adjudged, 
but  adjudged  only  the  half  of  the  several  subjects;  and  such  of  the  hoita- 
ble  debts  as  had  been  totally  i£i^ljtfted  by  thifi  £wl  were  riot  at  all  adjue^edi 
Next  the  creditors  adjudged  and  charged  the  superiors,  but  then  they  ad- 
yxA/gsA  only  the  half  pertaining  to  tb^it  debfdt ;  sAd  kft  «f  aJ^  tlife  ladKes 
adjudged  the  Earl's  half  fbr  pAyiMnt  ^  what  he  hdd  U jAilliSd  t)f  ^sdirttttf: 
In  a  count  and  reckoning  before  me  betwixt  these  Ladiiss  ^^id  the  Etfil 
and  his  creditors  for  clearing  tlieir  sevaral  interests  in  the  subject,  the 
J^adies  insisted  to  be  preferred  not  only  to  the  just  and  equal  half  of  each 
of  the  Mibjeets  yet  remaining,  to  Which  they  were  entitled  by  their  fat^efi 
disposition,  but  likewise  to  so  much  further  of  the  remaining  subjects  as 
would  miJk^  flp  thdr  half  of  trhat  the  Eaifl  h^  uplifted,  and  thftt  t!ie  tvhole 
lietitable  fifucc^si^iotl  tras  to  bis  (Considered  as  ttniaersiitas,  trhetcof  tb^ 
Earl  had  i^ght  to  the  (Mfie  half  and  they  to  the  othdc ;  and  whatever  he  had 
received  out  of  Whattve*  subject  behoved  to  be  imputed  in  satisfaction 
pro  tanto  of  his  half;  and  the  remainder,  after  compldtitig  his  half,  behoved 
to  pertain  to  thditi  as  in  a  judicium  JhmikiJe  erciscundce;  but  I  gave  it  itgainst 
them  on  two  gi*ound»,  IsU  The  point  of  law,  for  that  each  of  the  four 
younger  children  had  by  the  father's  disposition  tight  only  to  one-fburth  of 
each  subject)  and  had  the  deed  contained  procuratory  or  precept,  or  any  id 
the  children  adjudged  in  implement,  none  of  the  superiors  could  give  that 
child  infeftment  in  more  than  the  one-fourth  of  the  subject  held  of  himself; 
and  though  the  Earl,  being  heir  of  investiture,  had  thereby  power  to  uplift 
more  than  his  own  share  of  any  subject,  whereby  he  became  hable  to  the 
pursuers  for  their  share,  yet  that  did  not  diminish  his  intei^st  by  the  dis- 
position,  (as  having  right  to  the  shares  of  the  two  eldest,)  in  any  othar  sub^ 
jects ;  ^dltft  Upon  the  account  of  the  diligence,  because  the  fiither's  per- 
sonal  disposition  conveyed  only  a  jtis  ad  rem,  but  the  real  right  devolved 
to  this  Earl ;  the  pursuers  had  only  adjudged  in  implement  the  half  of  par- 
ticular sut^ects  thereih  named,  omitting  tdtbgetiier  those  that  had  been  up- 
lifted;, and  the  creditors  had  adjudged  the  other  half  and  completed  tbeb 
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adjudication  by  a  charge  which  was  equal  to  an  infeflment  on  each  sub*       No*  4« 
ject»  and  therefore  as  the  pursuers  could  be  preferred  on  no  more  than  they 
had  adjudged,  so  the  creditors  had  completed  their  right  to  the  other  half« 
But  I  found  that  whatever  this  Earl  had  uplifted  out  of  any  particular  sub- 
ject, should  be  imputed  to  his  half  of  that  subject.    The  Ladies  reclaimed^ 
and  the  President  was  dear  against  the  interlocutor  on  both  points.  He  con- 
sidered the  whole  as  one  unvoersitas  to  be  divided,  whereof  the  Earl  had 
already  drawn  so  much ;  (and  if  would  be  so  in  executory,  vide  16th 
June  1664,  Murray  ;*)  and  as  to  the  diligence,  he  thought  that  the  Ladies 
were  by  their  father's  disposition  preferable  to  this  Earl  the  heir,  and  that  his 
creditors'  adjudications  and  charge  could  give  them  no  more  right  than  was 
in  their  debtor ;  but  Amiston  differed  from  him  in  both  points,  and  argued 
long  and  well,  and  ifiter  aUa^  as  to  the  first  point  said,  that  by  the  law  of 
Scotland,  there  is  no  such  thing  as  an  Bcdonjhmlice  erciscundce ;  but  every 
heir-portioner  succeeds  to  a  share  of  every  heritable  subject ;  and  as  to  the 
otha,  that  the  jus  in  re  devolved  to  this  Earl,  notwithstanding  tlie  dis- 
position ;  and  the  creditors*  charge  to  enter  heir,  and  adjudications  and 
charge  against  the  superiors,  carried  that  jv^  in  re  preferably  to  any  per- 
sonal right,  whether  of  the  last  Earl  or  this  Earl,  and  that  a  contrary  judg- 
ment would  overturn  the  foundations  oi  oiur  law,  and  our  security  from 
the  records ;  and  it  carried  by  a  very  great  majority  to  adhere.    (See  Dict. 
No,  15.  p.  ^S4.  and  No,  102.  p.  S322. 


1 750.    JaniLary  2. 

Chalmers  against  Chalmers,  Heirs-Portioners  of  Gadgirth. 

We  found  that  the  eldest  should  have  as  a  prcedpuum  without  reoom- 
peme»  not  only  the  house  and  garden,  and  offices  adjohiing  to  and  belong- 
ing to  tlie  house,  but  the  orchard  also  and  avenue  through  it  to  the  house, 
so  far  as  the  garden  reached ;  but  as  there  were  several  superiorities,  we 
appointed  a  hearing  in  presence  whether  these  should  be  divided  as  far  as 
could  be  without  splitting  any  one  superiority ;  or  if  the  whole  must  go  to 
the  eldest,  and  the  younger  sisters  have  a  recompense  for  the  feu-dutiesi. — 
A^.  B.  The  garden  and  orchard  were  only  about  two  acres  and  a  half.  (See 
Dict,  p.  5369.) 

(•  Dict.  No.  4.  p.  ISSOO.) 

See  NoTBS. 
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HERITABLE  AND  MOVEABLE, 


ilSo.    July  95, 
Sir  John  Dalkym^lb  againit  ExscuTOBft  of  DaMb  Jban  Halketx. 

« 

Bank  Stocks  arc  moyeable  in  all  respects.    (See  No.  1,  wc^Ban] 
and  No.  S»  voce  Bqna^  kt  Mala  FwbsJ 


1 735.    Jtdy  29. 

Daughter  of  Monro  of  Bogart  against  Monro  (^  AcHANr. 

Bond  secluding  executoi^  remains  still  heritable^  notwithstanding  a  pro- 
cess for  payment  at  the  creditor's  instance^  and  notwithstanding  an  assig- 
nation in  trust  under  back-bond  to  hold  count  for  what  should  be  recovered, 
[  or  retrocess  the  creditor  his  hehrs  and  assignees ;  and  cannot  be  conveyed- 

by  testament. 


1736.    Jarmary  14»        Balfour  against  Wilkieson. 

Executors  paying  debts  beyond  the  inventory  have  relief  against  the 
heir,  but  that  right  is  simply  moveable ;  and  a  relict  so  paying  before  her 
second  marriage,  it  was  foxmd  to  fkll  under  the  jiLs  mariti  of  the  second 
husband,  though  the  debts  paid  were  bonds  bearing  annualrent.  (See  Dict» 
No.  5.  p.  5770.) 

1 786.    January  21  •        Creditors  of  Cave  against  Murray. 

Moveable  bond  not  rendered  heritable  by  the  debtcn^'s  disponing  lands 
to  his  creditors  for  payment  of  his  debts,  and  particularly  of  that  bond»  on 
which  disposition  and  infeftment  followed,  but  the  debt  found  to  remain  still 
moveable  and  arrestable.-^^p  B.  The  creditor  had  not  here  aooeded  to  the^ 
trust-right  But  the  Lords  were  of  the  same  opinion,  even  though  he  had 
acceded.  Vide  infra  Creditai$  of  Principal  Smith,  and  Heirs  of  JEUxdie&di 
(No.  6.  and  No.  10.) 
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AfpbUb.  II.J         heritable  AND  MOVEABLE.  [Elchies. 

1 737^    July  S.  FisHEB  agnimt  Mubhay. 

A  TTiFE  by  a  post-nuptial  contract  being  provided  to  an  annuity  out  of 
wadset  lands,  with  an  obfigement  to  make  up  the  deficiency  out  of  the 
annualrents  of  the  husband's  bonds,  bills,  and  trade ;  and  in  case  of  redemp- 
tion, the  husband  is  bound  to  add  as  much  to  the  wadset  sum  as  to  make 
up  the  annuity,  and  to  employ  it  on  land  to  the  wife  in  liferent^  and  the 
heirs  of  the  marriage  in  fee,  which  failing,  his  heirs  and  a^ignees^ ;  attd  the 
wife  is  further  assigned  to  one-third  in  case  of  issue,  and  one  half  in  case 
of  none,  of  all  free  moveables,  goods,  gear,  and  household  plenishing, 
that  he  should  have  at  his  death.  The  wadset  was  redeemed^  and  the 
heir  admitted  he  was  liable  for  the  annualrents  of  the  wadset  sum ;  but 
the  question  was  as  to  the  deficiency,  whether  it  should  afiect  the  heir  or 
the  executry  ?  The  Lords  found  that  it  affected  the  executry,  and  that 
out  of  it  a  certain  sum  should  be  secured  to  complete  the  life-rent.  S</a, 
Whether  the  wife  had  by  the  above  clause  assigning  to  her  a  proportion  of 
moveables,  right  to  debts  and  8um&  of  money  as  well  aa  corpora  f  The 
Ordinary  found  she  had  right  to  a  share  of  moveables  of  whatever  kind 
falling  under  executry ; — ^which  was  not  reclaimed  i^ainst  in  due  time*. 
3tio^  Whether  the  relict  had  right  to  the  fee  of  a  share  of  the  moveables  ta 
be  stocked  out  for  her  jointure  ?  The  Lords  found  that  she  hadright. 


178T*    November  li. 

ExEcuTOEi  of  Principal  Smith  agaimt  Hia  Heie. 

A  BANRKUPT  disponing  his  estate  to  trustees.  i»  behoof  of  creditors^  £b 
which  they  acceded ;  and  the  trustees  having  sold  part  of  die  estate,  one  of 
the  creditors  dying,  so  much  of  his  debt  as  corresponded  to  his  share  of  the 
price  of  the  lands  sold,  or  in  otha:^  words,  his  share  of  the  price,  was  found 
moveable,  and  to  pertain  to  his  executors,  and  no  more.  Vide  supruy  2 1st 
January  17««,  Creditors  of  Cave  and  Murray,  (Na4.)  and  mfra^  Heirs 
and  ^E^xecutors  of  Sir  James  Rochead,  (No.  10.) 


I7S8.    Jwne  lA.  Pmngli:  against  M*6fiir. 

An  arbiter's  deceming  Jtnoiveable  debts  to  be  piM  agunst  a  certain  ^, 
with  annualrent  thereafter^  does  not  m^ke  them  heritable  queoA  ^^scun  el 
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reKctamf  and  therefore  a  woman  against  whom  such  a  decreet-arbitral  was>       N0.  7. 
given  having  married,  and  being  charged  to  pay,  and  the  husband  for  hi» 
inteiest,  the  Lords  tliought  the  charge  warrantable,  and  would  not  "sus^ 
pend  without  caution.^ 


1738.    June  27-    Ceeditors  of  Poldean  against  Sharp  of  Hoddant> 

FEU-DxrriES  not  separated  fix)m  the  superiority  by  decreet  or  assignation^ 
descend  to  the  heir  in  the  superiority,  and  not  to  the  superior's  executors, 
as  was  likewise  found  some  years  ago ;  so  that  it  seems  now  fixed  that  they 
are  heritable  both  quoad  creditor  cm  and  debitorem. 


1739,    February  28.    Jean  and  Margahet  Ghays  against  DtiNLor. 

LiFEBEKT  annuities,  and  other  annual  prestations^  though  containing 
a  ehtuse  of  annualrent  after  the  several  terms  of  payment,  remain  notwith* 
standing  still  moveable  quoad  Jlseum  et  relictam^  and  fall  under  the  jus 
mariti  as  well  after  as  before  the  term  of  payment,  because  they  are  still 
considered  as  frueius  and  not  as  fevda^  and  fall  not  under  the  acts  1641 
and  1661,  which  make  indeed  some  debts  moveable  that  were  before  heri- 
table, but  make  none  heritable  that  were  before  moveable.  (Se^  Diot. 
No.  7-  p.  6770.) 

17S9.    NcfvenAer  «•     Heibs  and  Executoes  of  Sim  Jabtes  Roche  An.. 


Meechiston  atnd  BLAm  having  disponed  their  estates  to  trustees  for 
their  creditcxcs,  and  among  others  Sir  James  Rodiead ;  and  Sur  James  «Did 
the  other  creditors  having  assigned  their  debts  to  tfaeie  trustees  in  oider  to 
adjudge,  which  they  accordingly  did.  Sir  James  having  died  after  pert  of 
the  common  debtor's  lands  were  ^Id,  but  before  the  whoTe  were  sold,  the 
Lords  found  Sir  James's  debt,  so  far  as  corresponded  to  his  share  of  the 
price  of.  the  lands  scid  moveable^  and  to  descend  to  his  exe^jutors,  but 
found  the  rest  of  the  debt  heritable,  and  to  descend  to  the  heir..  Vide  supra 
the  case  of  the  Creditcmt^  of  Cave,  (No.  4«)  and  of  the  Hdrs  atid  £xecufdr$> 
of  Prindfkal  Smith,  (No.  ff;)  and  injra^  I8th  July  1748,  Sir  William  Dun^ 
bar  against  Lady  Dipple,  (No.  14.)    (See  Dict*.  No.  l<7,  p.6590:) 


%*  The  Lords  found  also  in  ikSs  (»ise,  that  MEOmallrents  or  heritable* 
iKmds  which  were  payable  «t  CwdleBiaa  and  T^ftuniim,  aad  be  hirvik||^  dieiB 


No.  a. 


No.  9. 
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ifo.  10.        the  fint  of  May,  that  the  annuah%nts  payable  at  ibe  Candlemas  preoedii^ 

were  moveable,  and  the  subsequent  annualients  heritable,  and  altered  the 
Ordinary's  interlocuttw,  whidi  made  the  annualraits  from  the  Martumus 
preceding  heritable, 


tio  11. 


'No.  12. 


No.  Id. 


No.  14. 


i  740.    February  26.       LoHD  Daer  against  Lobo  Hamilton. 

The  like  judgment  in  all  respecte  to  that  of  Heirs  and  Executors  of 
2lochead»  No.  10, 


1741.    February  1 1  •       Allan  against  Williamson. 

It  was  thought  by  several^  but  not  decided,  that  a  liferent  assigned 
would  fall  to  the  assignee's  heir,  and  not  to  his  executor,  as  having  a  tropins 
temporis,  though  it  would  fall  under  his  single  escheat,  (See  No.  16.  infra.) 


17*7.    Nwetfiber  18. 

Sir  John  Kennedy. of  Culzean,  against  Mrs  Ann  Kennedy  and  Her 

Husband,  &c. 

Bond  seduding  executors  being  assigned  hj  the  creditor  to  take  e&ct 
after  his  deaths  to  his  eldest  son  and  his  heirs,  without  any  mention  of  that 
eldest  son's  executors,  whether  they  should  be  excluded  or  not ;  after  his 
death  a  competition  arose  between  his  next  brother  and  heir  and  the  other 
younger  brethren  and  sisters :  We  preferred  the  heir.  (See  DicT.  No.  67. 
p.  5499.) 


1 748.    Jtibf  13.        Sir  William  Bunbar  against  Lady  Dipple. 

We  gave  the  like  judgment  in  all  respects  as  we  did  6th  November  1 739, 
betwixt  the  Heirs  and  Executors  of  Sir  James  Rochead,  (No,  1 0.)  being  anent 
adjudications  on  the  same  estates  of  Merchiston  and  Blair,  whidi  belonged  to 
the  deceased  Mr  William  Brodie,  and  found  the  defunct's  share  of  the 
price  of  lands  sold  before  his  death  moveable,  but  of  those  only  sold  afS&s 
his  death  heritable.    (See  Dict.  No.  138.  p.  6591.) 
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1748.    Naoember  23. 

ExECUTOB  of  Captain  Ceaig  against  Anne  MEtrsE. 

A  BOND  bearing  aimualrent  fix>in  the  date  was  found  moveable  quoad 
rettctam  till  the  first  payment  of  annualrent  Midtum  renitenU  Frendent^ 
(See  DiCT.  No.  76.  p.  ^506*) 


No,  15, 


175S.    November  29.        Kalph  Drummond  against  Ewing.  Xo.  Iff.. 

A  LIFERENT  being  assigned  by  the  lifer^ter  to  a  third  party,  the  assignee 
dying,  the  right  goes  to  his  heir,  and  not  to  his  executor :  Found  nem.  can. 

See  Dunbar  against  Caithness,  20th  June  1744,  voce  Husband  and 
Wife. 

See  Notes. 


^ 


Afpznp.  n.j  [£U.€HOBa. 


HERITAGE  AND  CONQUEST 


1^86.    December  16.       Gbeenock  against  Greenock* 

« 

One  getting  a  precept  of  dare  in  lands,  and  the  same  day  purchasing 
fix)m  the  superior  a  right  to  the  teinds^  which  referred  to  the  precept  o£ 
chre^  particularly  in  the  reddendo^  **  The  said  Mr  John  Greenock  and  his 
'*  foresaids,  and  their  tenants  and  cottars,  answering  to  courts  and  perform* 
^  ing  other  services  as  contained  in  the  precept  of  clare  granted  by  me  to 
**'  him  ;** — the  lAxda  found  that  the  teinds  descended  to  the  heir  of  line 
who  succeeded  in  the  lands,  and  would  have  been  of  the  same  c^inioa 
(without  that  specialty)  wherever  one  purchases  the  teinds  of  his  own  lands^ 
that  it  is  eo  animo  to  let  them  descend  to  the  same  heirs ;  but  that  specialty 
plainly  limited  the  succession  to  the  heir  of  the  lands,  and  therefore  the 
general  point  was  not  determined.    (See  Dicx,  No.  8.  p.  5612.) 


17S8.    Dec.  8,  21.        Creditoes  of  Menzies  of  Lethem. 

A  BOND  of  provision  to  a  second  son  payable  after  the  father's  death  with 
imnualrent  from  the  term  of  payment  and  a  clause  of  infeftment,  though 
the  son  died  before  the  father,  and  without  taking  infeftment ;  the  bond 
was  found  heritable  and  conquest*    (See  Dicx.  No.  9*  p.  5614.) 


1 740,    Jantiary  8.    Eael  of  Selxibk  against  The  Duke  ci  Haicdcton. 

The  Lords  found,  that  not  only  lands,  but  heritable  bonds  or  annual- 
rents  whereon  infeftment  followed  in  the  defunct's  person^  go  to  the  heir 
of  conquest 

2do,  That  all  dispositions  or  adjudications  of  lands  provided  to  heir^ 

21 


Nan. 


Jfa2. 


No.«; 


Am»ni>.  H.]  heritage  and  CONQUEST.  [Elchies. 

No.  S«         whatsoever,  though  no  infeftment  followed  on  them,  go  to  the  heir  of 

conquest. 

Stio,  That  heritable  bonds,  though  no  infeftment  followed  on  them,  go  to 
the  heir  of  conquest,  if  they  contain  a  clause  of  infeftment. 

4/0,  That  bonds  secluding  executors,  but  containing  no  obligement  to 
'infeft,  descend  to  the  heir  of  line. 

5to,  That  bonds  of  corroboration  of  heritable  bonds  containing  a  clause 
of  infeftment,  alter  not  the  right  of  succession  of  the  original  bonds  as  to 
the  principal  sums ;  and  that  therefore  an  heritable  bond  with  a  clause  of 
infeftment,  and  some  moveable  bonds,  being  corroborated  and  accumulated 
with  the  annualrents,  by  a  bond  secluding  executors  but  no  clause  of  infeft- 
ment, that  the  principal  sum  in  the  original  heritable  bond  goes  to  the  heir 
of  conquest,  but  that  all  the  ftirtlier  sums'accumidated  in  the  corroboration 
descend  to  the  heir  of  line. 

6to»  That  rights  of  knds  or  heritable  bonds  in  third  parties'  persons  in 
irust  for  the  defunct,  though  without  any  written  docun^ent  of  the  trust, 
go  to  the  heir  of  conquest. 

JviOf  That  the  defunct  purchasing  the  property  of  lands  whereof  he  was 
superior,  expressly  in  order  to  consolidate  the  property  and  superiority 
together ;  that  the  property  descends  to  the  heir  of  line  who  is  heir  in  the 
superiority ;  and  the  Lords  were  of*  the  same  opinion,  though  the  intention 
Jiad  not  been  expressed. 

8vo,  That  the  defunct  purchasing  tlie  teinds  of  his  own  lands,  they  go 
also  to  the  heir  in  the  lands,  who  here  was  the  heir  of  line ;  and  some 
thought  that  teinds  should  always  go  to  the  heir  of  line,  because  of  their 
«wn  nature  they  require  no  infefhnent.    (See  DiCT.  No.  10.  p.  5615.) 

See  Notes. 


i 


Append.  IL]  [Elchiss. 


HOMOLOGATION. 


1744f.    Jtdy  20.  LiDDLE  against  Dice. 

Homologation  of  an  heritable  bond  in  whidi  one  of  the  witnesses  was 
not  designed,  and  whereon  infeftment  followed^  though  it  will  be  good  to 
support  the  bond  as  a  personal  debt,  yet  will  not  support  it  as  a  real  right 
ifi  competition  with  other  creditors*    (See  Dict.  No.  95.  p.  5721.) 

See  Hepburn  against  Hepburn,  1st  December  1736,  relative  to  homolo- 
gation of  a  submission,  voce  Writ* 

See  Notes. 


HORNING. 


1735.    February  1.  A.  offainst  B. 

Horning  given  against  a  wife  for  scandal,  and  not  against  the  husband 
for  his  interest. — ^Lord  Milton,  Reporter.    (See  Dict.  No.  299.  p.  6088.) 


1742.    December  Q.       Murdoch  King  against  John  Hunter. 

Horning  against  superiors  refused  on  an  adjudication  cognitumis  causa 
by  a  SheriiF  without  an  abbreviate  recorded.  Vide  Guthrie's  Children, 
voce  Adjudication,  No.  29.    (See  Dict.  No.  23.  p.  5743.) 


1 745.    Jtme  5.       Mart  Hay  (^^ainst  Stewart  of  Kincarachie. 

Horning  or  arrestment  raised  in  one  person's  name,  cannot  be  executed 
in  name  of  another  whether  executor  or  assignee,  and  therefore  a  posterioir 
arrestment  was  preferred  to  a  prior  used  by  a  relict  on  a  homing  raised  in 
her  husband's  name,  and  assigned  to  her  and  eonfirmed  by  her,  (i.  e.  thtf 
debt  was.) 

812 


No.  1. 


No,  I. 


No»2. 


No. «. 


Ssf^.4. 


y    * 


Appemb.  n.J  HORNING^  [ELcmas; 

1746.    June4t^  A.  against  B. 

Horning  executed  in  October  or  November  1 744,  which  might  have 
been  denomiced  and  registrated  any  time  within  a  year,  but  by  reason  of 
the  Rebellion  was  not  denounced  till  lately ;  the  Lords  were  of  opinioRj 
that  by  the  late  act  of  Parliament  for  adjourning  the  Session^  it  was  law* 
fully  denounced,  and  therefore  ordered  it  to  be  registrated,  and  ordered  it 
to  be  marked  in  the  books  of  sederunt  that  this  was  their  opinion :  Oh 
report  by  the  Lord  Ordinaiy  on  the  biUs, 


1747.    NovcTnberQJ. 

Andeew  Rahsay  against  The  ChIldeen  of  Alexandee  H ay ^ 

^  V, «/.  HoENiNG  denoimced  at  the  market  cross  of  Edinburgh,  but  not  at  the. 

pier  and  shore  of  Leith,  against  a  person  abroad,  makes  not  the  sums  beffir 
imnualrent.    Vide  Annualeent* 

See  NoT£& 


J 


ArPEND.  11.}  [ELCHfitS. 


HUSBAND  AND  WIFE, 


1 733.    November  2». 
CniLDRAN  of  Mr  Robeet  Dall  against  The  Countess  of  Southesk. 

TfiE  husband's  forfeiture  dissolves  the  curaUla  mariti,  and  the  wives 
can  bind  themselves  without  the  husbands  as  efifectoally  as  before  with  his 
ednsent ;  nay,  further,  they  xian  bind  thanselves  for  their  husbands*  pef- 
sonal  debts.  And  the  defence  repdkd  diat  the  creditor  entered  no  chdm 
on  Southesk's  estate.    (See  Dict.  No.  210.  p.  G002.) 


1 734.    February  8* 

Andekson  Lady  Loquharret,  against  Welsh  of  Loquharret  and 

his  Creditors. 

Sentek^ce  of  divorce  following  upon  adidtery  of  the  xnan^  the  wife  has' 
right  to  her  jointure,  but  cannot  likewise  repeat  her  tocher.  Sed  vide  Bal- 
four»  Title  Marriage,  cap.  penult. — Title  Conjunct-Feb,  cap.  ult. — and 
Old  Pract  Ibidem.    (See  Dict.  No.  9.  p.  8S3.  and  No.  11,  p.  834.) 


1 73J.    January  1 5.  Gemhill  against  Cbrii tian  Tule. 

Wife  though  prceposka  in  keeping  a  tavern  while  the  husban 
fonily,  unless  she  was  also  in  use  mth  his  knowledge  to  buy  li< 
grmit  obfigations,^  caimot  seQ  or  pledge  his  household  furniture ; 
her  own  paraphemoRa ;  SHow  Found  that  tea-j&te  is  not  pareq 
^See  Dict.  No.  201.  p.  5991.  and  Na  172.  p.  691&.) 


N0. 1. 


1734.    January  25*  A.  against  B,        .  \r    o 

Thk  wife's  right  to  her  jointure  is  only  from  the  sentence,  and  not  drawn 
back  to  the  crime,  or  raising  of  the  process,  because  adultery  dissolves  hot 
the  marriage  ipso  jure,  therefore  the  marriage  still  subsisted  till  sentence. 


No.  S. 


No^4^ 


i^PEKD.  II.} 


HUSBAND  AND  WIFE. 


[Elchies^ 


No,  5, 


1735.    February  I. 


A.  offainst  B. 


Wife  decerned  in  L.30  soots  for  a  scandal,  wherein  her  husband  was 
assoilzied,  homing  was  given  against  her  alone,  and  not  against  the  husband 
for  his  interest. — ^Milton,  Reporter.    (See  No.  1.  X)oce  Horning.) 


No.  6. 


i736.    February  16. 

Mrs  Sinclair  of  Brabster  against  Sinclair  of  Barrack. 

A  MAN  Having  given  his  wife  a  liferent  of  certain  lands  in  satisfaction  of 
the  provisions  in  her  contract  of  marriage,  (whereby  she  had  been  provided 
to  a  share  of  conquest  and  of  moveables,)  by  a  disposition  signed  only  by 
her  husband,  but  which  was  found  in  the  wife's  cabinet  at  her  death  many 
years  thereafter,  but  before  her  husband's  death ; — a  proof  being  brought 
of  the  wife's  acceptance  of  this  disposition,  the  Lords  first  found  that  dispo- 
sition not  binding  on  her  executors,  4th  November,  (but  signed  the  10th) 
1 736 ;  but  afterwards  they  found  the  disposition  binding  on  her  executors^ 
though  her  acceptance  was  proven  only  by  witnesses,  no  infeftinent  taken 
on  it,  and  though  thereafter,  and  during  the  wife's  life,  the  husband  gave 
an  heritable  security  upon  these  new  liferent  lands,  with  several  other  lands, 
for  a  large  sum  of  money,  but  on  which  there  was  not  either  any  infeft- 
ment  taken. 


No.  7. 


1 737.    January  20.        Foster  against  Ferguson. 

Wife  being  prasposita  in  keeping  a  shop,  found  to  be  no  sufficient  pfxe- 
positura  to  borrow  money  so  as  to  bind  the  husband. 


No.  8. 


1787.    Julys. 


CuMiNO  against  Cuming. 


A  HUSBAND  who  was  in  straits,  pledged  his  wife's  gold  watch,  &c.  for 
the  loan  of  money,  six  months  before  his  death,  which  the  wife  did  not 
quarrel  at  that  time.  The  Lords,  because  of  these  drcumstanoes,  presumed 
die  wife's  knowledge  and  consent,  and  sustained  the  pledge ;  though  they 
thought  in  general,  that  a  husband's  possession  of  his  wife's  paraphemaUa 
is  not  sufficient  to  enable  him  to  impignorate  or  dispose  of  them. 


J 


Apfend.  n.]  HUSBAND  AND  WIF^.  [ELcmes. 

1738.    January  24.    Maey  Dick  offainst  Mr  Cassie  and  his  Wife^ 

Acknowledgment  by  a  procurator  in  a  process,  wherein  the  husband 
eoncurred  to  defend  her,  was  found  probative  against  the  husband  as  wiell 
as  the  wife,  and  (was  said  by  some,  that  though  a  husband  needs  not  sufier 
his  wife  to  depone  in  his  prejudice,  yet  if  he  allows  her  to  depone  without 
objecting,  the  oath  will  prove  against  liim.)  Srf/y,  He  having  got  a  general 
disposition  to  all  his  wife's  eifects  in  his  contract  of  marriage,  that  was  un- 
derstood to  be  cum  mere  dehitorum ;  and  therefore  he  was  found  liable  for 
her  debts  bearing  annualrent,  that  is  for  a  bond  of  her  first  husband's^  fos 
which  she  was  found  liable.  Vide  1 7th  November  1 737,  inter  cosdem  voce 
Peesumption.  FufeParkhill  against  Weir,  No.  IS.  iy)c^  Bill  of  Ex- 
change.   (See  DiCT.  No.  69.  p.  5857.) 


1 7S9.    Fehruury  8. 
Mrs  Feancis  Sixclaie  against  Creditors  of  Clunes,  Her  Husband* 

Jus  MARiTi  of  a  bond  due  to  the  wife  bearing  annualrent,  not  carried  by 
an  arrestment  of  a  creditor  of  the  husband's,  {as  had  been  found,  5th  July 
1 726,  Spreull  against  James  Grant,)  but  only  the  bygone  annualrents. 


I. 


17S9;    Febmary  iS.    Jean  and  Margaeet  Grays  against  Dunlop. 

Liferent  annuities,  and  other  annual  prestations,  though  contauiing  a 
clause  of  annualrent  after  the  several  terms  of  payment,  do  notwithstanding 
remain  still  moveable  quoad  jiscum  et  relictam  even  after  the  terms  of  pay. 
ment,  because  still  considered  not  as  feuda  but  as  ^uctus.  (See  Dict. 
No.  7.  p.  5770.)r 


1739.    November  14. 

Crichton  Lady  Crowdieknows  against  The  Creditorst. 

Where  a  succession  devolving  to  a  wiie  is  damnosa,  or  doubtful,  so 
that  the  wife  abstsdhs  and  does  not  enter,  the  husband's  acquisitors  of  the 
debts  are  not  presumed  to  be  for  the  wife's  behoof,  but  for  the  husband'5 
own  behoof,  and  such  a  succession  found  to  be  no  sufficient  cause  for  an^ 
additional  remuneratery  provision,  which  was  therefore  reduced  in  timo 
Qoming  in  competition  with  creditors. 


N0.». 


No.  10. 


ifo.  11 


No.  12. 


Na  18- 


No.  14. 


No.  15. 


No.  16. 


Affend.  It]  HUSBAND  AND  WIFE,  [Elchies. 


1 740.    January  1 1 .  Frasea  offainst  Hodge. 

Courtesy  takes  place  only  in  lands  or  subjects  wherein  the  wife  suc- 
ceeds as  heir  to  some  of  her  predecessors,  but  not  to  those  conquest  hy 
berself. 


1740.    Nofoember  4.        Sir  William  Dick  against  Lady  Dick.. 

Whether  a  husband  can  at  his  pleasure  inhibit  his  wife,  who  is  sepa* 
rated  from  him  and  has  an  aliment,  without  showing  cause  ?  Not  dedded. 
Vide  the  printed  papers.  (Decided  in  the  case  of  the  Earl  of  Caithness 
against  the  Countess  of  Caithness,  No.  27.  infra.)  . 


A.  against  B. 


A  HUSBAKD  being  charged  and  denoimced  on  a  bill  granted  by  his  wife 
before  marriage,  the  Lords,  on  report  of  Lord  Dun  from  the  bills,  granted 
caption. 


1741*    February  25.        Buchanan  against  Lady  Barrafi£ld< 

Wife  having  an  alimentary  provision  given  by  a  third  party,  is  per- 
sonally liable,  even  after  dissolution  of  the  marriage,  and  after  the  aliment 
ceases,  for  bills  granted  by  her  for  necessaries  during  the  subsistence  of  the 
aliment,  even  though  de  facto  she  left  the  administration  of  the  alimentary 
provision  to  her  husband.  But  the  Lords  afterwards  altered  this  interlocutor, 
because  the  right  was  in  the  name  of  a  trustee  for  the  aliment  of  the  wife 
and  children,  (the  husband  himself  being  incapable  of  it ;)  but  the  husband 
still  continued  the  managemelit  of  his  family,  and  even  of  the  alimentary 
subject  as  formerly,  so  tha,t  the  alimentary  provision  to  the  wife  was  in 
"fSS&A  but  a  name  and  a  cover  to  the  husband. 


Actk^d:  IL]  husband  AND  WIFE;  [Ki-CHiEfc 


1748.    Fcbrtuiry  18.       Laueib  a^inst  Executors  of  his  Wipe. 

Wife's  share  of  moveable8»-~in  case  of  her  predeceascvher  executxnrs  not 
excluded  by  a  clause  in  her  contract  of  marriage,  accepting  provisions  in 
satis&ction  of  all  that  she,  her  executors,  or  nearest  of  kin,  coidd  claim  by 
or  tlirough  the  decease  of  her  husband :  But  afterwards  altered^  and  the 
executors  found  excluded. 


1743.    Jvly  20,  M'Whietek  against  Miller. 

A  WIFE  dying  before  her  husbandi,  if  her  children  attain  possession  of 
her  share  of  moveables,  they  need  no  confirmation,  but  they  can  test  on 
Aem,  and  they  will  fall  to  the  children's  nearest  of  kin,  and  not  to  the 
modier^a ;  and  her  eldest  son  having  survived  her  five  or  six  years,  and  till 
he  was  25  or  S6  years,  and  lived  in  family  with  his  father ;  and  it  being 
proven  Ihat  he  had  cattle  of  his  own  that  he  was  in  use  to  dispose  of,  sepa- 
rate  &om  his  fiither^s ;  that  was  found  sufficient  evidence  of  his  attaining 
such  possesQum,  and  that  defence  sustained  to  the  husband  after  his  son's 
deaths  who  left  him  unirersal  legatar,  against  his  wife's  sister.  Vnh 
Nearest  OF  Kin.    (See  Dict.  No.  88.  p*  14895.) 


r43.     November  29.  A,  against  B. 

ExjBCUTRY  devolving  to  a  wife,  the  husband  served  an  edict  in  her  name 
id  his  own  for  his  interest.  The  wife  gave  in  a  disdamation,  whereupon 
e  Commissanes  stopped ;  but  dii  advocation  we  remitted,  with  instrue- 
>n  to  proceed  in  the  confirmation,  but  with  instruction  that  die  husband 
id  tttoAon  not  only  in  common  fbrai,  but  spedally  to  keep  the  wife 
aithless.    Lord  Minto  Reporter  &ova  the  bills. 


No.  1% 


No.  it. 


No.  1«, 


1744.    Januarys,        Crawfurd  ^mW/ Campbell.  xn^^oii 

Thk  quekion,  whether  a  wife  be  a  habile  witness  against  her  husband  in 
dvil  cases,  was  determined,  and  by  a  narrow  majority  she  was  found  not ' 
habile  even  to  prove  a  bargain  of  sheqp.    Vide  Cameron  against  LawsoQ, 
Ko.  24.  infra. 


ND.  n.]  HUSBAND  AND  WIFE-  [BLCHiwi, 


No.  21, 


No.  «S. 


No.  2a 


N<k2« 


1 744.    Fehriwry  S<  Baieds  against  Greig. 

Thig  like  case  occun'e4  with  that  of  M'Whirter,  20th  July  1 743,  supra, 
with  this  difference,  that  the  diild  here  survived,  the  mother  only  a  few 
months  ajod  died  Wr  kifimt,  and  yet  we  directed  Minto,  who  reported,  far 
advice,  to  give  the  same  jud^oi€nt  as  to  the  husband^s  moveable  goods,  the 
corpora^  but  to  hear  them  as  to  debts^  if  any  were«  Vide  ExECUXOiu 
No-  19.    (See  Dict.  No.  87.  p.  14S»S.) 


1744.    June  2a  DuNBAE  against  Caithness. 

When  a  moveable  succession  devolves  to  a  married  wife,  wlxereof  a  part 
is  heritable  quoadjiscym  tt  relictam^  the  interest  of  the  husband  is  regulated 
according  to  the  state  of  ^ects  and  debts,  when  the  suecession  devolves,^ 
without  respect  to  alterations  made  in  them  aftarwards  by  the  executor^  by 
uplifting  bonds  bearing  annualrent^  or  innovating  them»  or  what  ^ects  he 
applied  for  payment  of  the  debts  hentahle  (Mr  moveable ;  and  a  provision  itt' 
the  defunct's  contract  of  marriage  to  employ  a  sum  on  anmialrent  to  him* 
«elf  in  conjunct  fee  and  liferent,  and  to  tiie  bairns  of  the  marrii^e,  whcmi 
failing,  a  part  of  the  principal  sum  to  be  at  the  wife's  disposal,  and  there 
being  no  bauns ;  both  the  wife's  liferent  and  the  sum  at  her  disposal,  de- 
ducted out  of  that  part  of  the  succession  that  was  heritable  q^ioad  Jiscum 
etreUctam. 


1 744.    June  26.    E.  of  Wioton  agamsi  Countess  DoWagee  of  WIaTO^^ 

yjw£,TWE:Kparapkertia£a  omipreheads  dressing-plate  ?  Not  decided^  and 
the  Court  differed    See  No.  SO. 


1744.    July  18.  Came&on  against  Lawson. 

We  again  found,  as  we  did  5th  January  last^  Crawfurd  agahist  Craotp*^. 
bell.  No.  20.  that  a  wife  ianot  a  habile  witness  against  her  husband;  and 
yet  at  the  same  time  we  foimd»  that  a  son  just  past  14  years  of  agp  may 
be  compelled  to  be  a  witness  against  his  father.    See  Witness. 


^ 


Apisend.IL}  husband  AND  WIFE.  £Ei*cinE«- 


174*.    Nweniber  SO.       Meek  against  M^Lellan. 

A  WIFE,  proprietor  of  some  lands,  and  her  right  continuing  something 
like  an  implied  limitation  not  to  prejudge  her  children,  joined  with  her 
husband  in  an  heritable  bond  to  a  creditor  of  the  husband's,  and  who  was 
also  cautioner  for  the  husband,  and  both  were  bound  in  the  personal  ob- 
ligement,  as  well  as  the  right  in  security  in  the  wife's  land^ ;  this  right 
found  reducible  by  these  children. 


/  •• 


f 

!  1747.    July  22.        BuaTON  against  Agnes  Corse,  His  Wife. 


The  Lords  thought  that  a  husband  could  not  inhibit  a  wife  on  a  false 
and  injurious  nanatiye,  and  therefore  on  a  complaint  of  such  inhibition^ 
(tfdered  it  to  be  seen  as  to  that  point,  but  refused  to  stop  the  inhibition. 


17*7.    NaoemberQU 

£ael  of  Caithness  agamst  Countess  of  Caithness.. 

We  decided  the  question  betwixt  the  Earl  and  Countess  of  Caithness. 
We  thought  that  a  husband  may  ad  Ubitvm  inhibit  his  wife,  but  may  not 
use  false  and  injiu*ious  expressions ;  therefore  we  repelled  the  Countess's 
reasons  of  reduction  of  the  Earl's  inhibition,  but  remitted  to  the  Ordinary' 
on  the  Bills  to  delete  any  such  expressions,  (if  any  such  were,)  out  of  the 
inhibition.    {See  DiCT.  No.  235.  p.  6025.) 


■»■  .1 


1748.    Februarys. 

Ann  Finlay  against  Hamilton,  Younger  of  Garthamlodc^ 

A  Shebiff  having  refused  to  sustsun  process  at  a  wife's  instance  agsunst 
her  husband's  hrothor,  for  what  was  charged  as  a  great  riot,  without  the 
liusband's  oonoours^  which  he  could  not  give{  on  advocation  we  renutted* 
with  instxttctions  to  authorise  the  wife  to  cany  on  the  process.  (See  Dict* 
No.  259.  p.  6051.) 

2KS 
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No.  28. 
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No.  SO. 
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No.  82. 


Amsn.  II.]  .     HUSBAND  AND  WIFE.  [ELCHmw 


1748.    March.  MoiR  against  Moib. 

In  March  1 748,  when  we  were  sitting  on  the  jurisdictions,  I  reported  a 
bill  of  inhibition  by  Mr  Moir  of  Leckie  against  his  wife,  liiece  of  Sir  Walter 
Montgomery  of  Kirktonholm,  and  objection  against  it,  but  the  inhibition  was 
on  the  same  ground  as  in  No.  27.  passed*     Vide  Na  S5» 


1748.    June  7. 

Countess  of  Wigton  against  Lady  Clementina  Elphinston: 

FouNB  that  dressing  plate  falls  not  under  a  Lady's  paraphernalia.    Se^ 
No.2S. 


1749*    Jofauary  10. 
College  of  Aberdeen  against  Trustees  of  the  Widows  Scheke. 

The  King's  College  of  Aberdeen  found  entitled  to  the  Widows  Scheme 
and  liable  to  it,  though  the  Professors  were  divided  four  to  four,  and  the 
Principal  took  two  votes ;  1^^,  because  it  was  so  judged  by  the  General 
A8semUy»  and  their  judgment  was  thought  final ;  and,  2t%,  that  in  case 
of  equality  the  Principal  had  two  votes^ 


1749.    June  10.  A.  against  B. 

Wb  refused  to  pass  a  bill  of  lawburrows  at  a  wife's  instance  against  her 
husband  otherwise  than  cau^a  eognitay  and  therefore  ordered  the  husband 
to  be  served  with  a  copy  of  the  \SSL.    Referente  Justice  Clerk. 


1 749.    November  24,    Mbs  Tod  against  Earl  oT  Sutherland. 

*•*  $if  Tnis.  Countess  of  Sutherland  in  August  1742  accepted  a  bill  to  a  nniilliner 

for  L48.  as  the  balance  of  her  account,  payable  at  Candlemas  1743^  and  got 
her  account  discharged.  Repeated  demands  were  made  for  the  money,  and 
^e  Countess's  letters  promising  payment  produced;  and  rK>w^afler  the 


i 


Xmm.  n.]  HUSBAND  AND  WIFEi  EELcmss. 

Countess's  death  they  sued  the  Earl,  and  I  found  him  liable  for  both  prin^        No  S9: 
dpal  and  annualrent  from  tlie  term  of  payment,  and  thought  there  was  the 
same  ground  in  law  to  subject  him  to  interest  as  to  the  capital ;  but  on  ^ 
reckinung  bill  the  Lords  found  no  interest  due.    (See  Dict.  No,  226. 
p.  6019. 


1750.    Jannary  16.  Riddel  against  Inglis^ 

A  SETTLEMENT  by  a  man  of  provisions  to  his  wife  and  children  in  the 
different  events  of  his  own  and  of  her  predecease,  delivered  by  him  to  flie 
wife  and  by  her  to  a  friend ;  the  only  child  of  the  maniage  after  the  wife's 
death,  pursued  her  fiither  to  implement.  Alleged  not  delivered  because  the 
wife's  custody  was  the  husband's.    The  Lords  sustained  the  delivery. 


1  ^50.     Deccftiber  6.    Lady  Leckie  agahist  Mom  of  Leckie. 

• 

A  HIJEBANB  having  to  some  of  his  friends  reproached  his  wife  with 
lasdviousness,  and  even  a  most  insatiable  hist,  to  justify  himself  from  a  re* 
pfoach  that  he  was  suspected  of^  and  wherewith  he  said  she  charged  hhn,. 
viz.  impotency^  and  these  friends  having  propalled  the  somdal  against  the. 
wife  ;  the  wife  pursued  a  separation  and  aliment;  and  in  the  whole  course  of 
that  process  he,  or  at  least  his  counsel  in  his  name  in  their  pleadings  and 
ivritings,  charged  her  with  the  same  lascivious  behaviour  and  immoderate 
lust,  as  the  cause  of  their  disagreement,  and  of  the  scandal  of  inipotencr 
raised  against  Mm,  and  maintained  the  truth  of  the  information  he  had 
giv^  his  friends,  though  they  owned  they  could  not  prove  it.  The  Cora- 
missaries>  after  proof  taken,  found  sufficient  cause  for  separation  and  ali*- 
meut*  But  on  a  bill  of  advocation  we  at  first  altered,  and  remitted  with 
instructions  to  find  no  suf$cient  cause  for  separation.    But  on  a  reclaiming 

petitipi^  ^^  a  jxesmvkg^  in  presence  for  three  days,  we  altered  our  opinion^ 

• 

and  refused,  the  bil)  of  advocation  simply.  We  thought  that  her  'lusband 
had  ruined  her  charac^r  and  good  name  in  the  opinion  of  every  person 
who  would  brieve  him»  and  excluded  her  from  the  society^  of '  every  vir- 
tuous  woman  who  would  give  credit  to  the  scandal ;  that  she  could  not 
therefore  consistently  with  maintaining  her  honour  and  good  name  live 
witiii  a  man  that  had  endeavoured  to  ruin  both^  and  that  too,  as  she  must 


No.  a*. 


No-  si.' 


Appexd-  IL]  HUSBAND  AND  WIFE-  [^LcniEi*. 

Na^  96.        affirm  falsely ;  and  even  the  husband  could  not  with  his  honour  live  with 

her,  and  at  the  sametime  makitain  the  truth  of  those  things  he  has  hitherto 
constantly  averred,  and  far  less  could  he  love  her.  And  some  precedents 
were  quoted  from  tlie  Parliament  of  Paris  pretty  apposite.  Our  first  inter- 
locutor altering  the  Commissaries  was  8th  June  1 750 ;  but  upon  appeal, 
after  three  days  hearing,  the  last  interlocutor  was  reversed,  and  the  interlo* 
cutor  8th  June  affirmed, — ^Slth  April  1751,  nemine  contradicente.  There 
were  present  only  one  English,  and  eight  Scots  Lords. 


No.  36. 


NaS7s 


No.  88. 


1751.    February  IS. 

Presbytery  of  Perth  against  The  Magistrates  of  Perth. 

iIn  a  process  at  the  instance  of  the  Presbytery  against  the  Magistrates  of 
Perth  for  L.lO  yearly  during  the  vacancy  of  the  third  JVfinister  from  1740, 
(in  terms  of  the  Widow's  Scheme)  we  found  that  there  was  no  proper 
erection  <^  a  third  benefice,  nor  no  vacancy,  that  third  Minister  bdng  now 
suppressed. 

1751.  February  IS. 

Presbytery  of  XiIKLIthgow  against  The  Magistrates  of  Liklithgow. 

In  a  like  process  (with  No.  S%.)  against  the  Magistrates  of  Linlithgow,  we 
at  first  found  the  town  liable,  but  ISth  February  1751,  we  altered,  andfimnd 
there  was  no  erection  of  a  second  Minister  or  benefice,  and  no  vacancy. 


1753.    December  5.        Shearer  against  Sommervell. 

A  HUSBAND  and  wife  having  executed  two  mutual  dispositions^  settling 
their  whole  effects  on  the  longest  liver,  which  the  wife,  by  a  private  deed, 
concealed  firom  the  husband,  revoked,  and  thereafter  the  husband  ratified  . 

his  former  dispomtion  and  died ; — ^it  was  found,  Ist^  That  these  two  dispo-  I 

sitions  were  onerous  and  irrevokable ;  2{%,  That  the  wife  was  not  excluded 
by  her  revocation  fi-om  the  benefit  of  the  disposition  in  her  favours. 

See  No.  K  xxM  Horning. 

See  Witness, 
'SeeNoTESi 
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HYPOTHEC. 


1785.    Febmary  80.        Gabden  of  Troup  against  Du  Greooby, 

i 

Hypothec  not  pleadable  by  cautionert  for  the  tack-duty  against  an 
anrerterJTwithout  an  assignment,  not  even  though  paid  by  them. 


1735.    December  4. 

Ceeditobs  of  M*Lellan  against  Bxmxs  and  Othebs. 

JouBKETMEN  employed  in  building  and  finishing  a  tenement  have  no 
hypothec  nor  preference  for  their  wages,  nor  action  de  in  rem  verso,  and 
therefore  an  infeftment  for  relief  of  debts  preferred  to  them,  though  scHue 
of  the  work  was  after  the  infeftment* 


178R     June  29. 

Sib  John  Ruthebpoobd  agahist  Scott  of  Bonchester^ 

A  MASTEB  pursuing  for  his  rent  one  who  intromitted  with  and  poinded 
the  tenants'  goods ;  the  Lords  sustained  the  defence,  that  the  defender  left 


Nai 


No.  2. 


1736.    Fdyruary  17.        Niel  M*Vicab  against  Lady  Kibnak. 

Hypothec  of  writers  in  their  clients*  writs  sustained  in  land  rights,  but  ^' 

only  against  their  employer.     Vide  No.  15.  infra,  where  the  contrary  was 
founds 


No.  4. 


^ 


Awe^ttkH.]  hypothec.  [Ej-ch«s. 

No.  4,        as  many  goods  as  would  satisfy  the  rent,  and  that  these  goods  were  mtro- 

mitted  with  and  poinded  by  tlie  pursuer  for  another  debt  Indeed,  they 
once  altered  this  interlocutor,  and  repelled  the  defence,  in  respect  of  the 
^nsAver,  that  at  the  tenn  of  payment  of  the  rent  there  did  not  remain  goods 
sufficient  fur  the  rent,  and  repelled  the  reply,  that  these  goods  that  were 
left  were  iutromitted  with  by  the  master  the  piursuer,  in  respect  he  lawfully 
poinded  them  for  former  rente,  though  he  had  no  hypothec  for  these 
rente ;  but  thereafter  they  retimied  again  to  the  first  interlocutor,  and  sus* 
tained  the  defence  above.    (See  Dict.  No,  35,  p,  6226.) 


^o. 


S. 


No.  6 


1 736.    Julif  22.        PsiNGLE  against  Scott  of  Harden. 

Upon  the  question.  Whether  currente  termino  a  master  may  upon  his 
liypothec  stop  poinding  of  his  tenante  cattle  till  security  be  given  him  for 
his  rent,  though  there  are  then  corns  on  the  ground  sufficient  for  payment 
of  his  rent  ?  First  it  carried  that  he  could  not  in  that  case  stop  the  poind- 
ing ;  but  thereafter  that  interlocutor  was  altered,  and  it  carried  that  he 

could  stop  it    (See  DicT.  No.  20.  p.  6216.) 


1737.    February  18. 

Patrick  Crawfurd  of  Auchnames  against  The  Tacksmen  of  Langtown. 

Each  crop  is  hypothecated  only  for  the  rente  of  that  year  or  crop,  but 
not  for  rente  of  a  preceding  crop,  though  only  payable  the  year  afler,  (but 
as  to  the  cattle,  not  dedded ;)  and  therefore  a  poinding  in  October  1 736  of 
the  crop  then  in  the  yard,  could  not  be  stopped  upon  the  hypothec  for  the 
rent  of  the  crop  1 735,  though  it  was  by  paction  payable  only  at  Candlemas 
and  Lammas  1 73<k  2£%,  The  creditor  having  for  the  master's  security  of 
the  rent  of  that  crop  1 736,  not  then  fallen  due,  offered  to  the  master  him- 
self a  bond  with  sufficient  caution^  and  also  to  consign  bank  notes  to  th^ 
value  ill  the  Sheriff's  hands ;  the  Lords  found  the  offers  sqniratim  suffi- 
cient for  the  master's  hypothec  for  that  crop.-^Affirmed  in  Parliament. 
Vide  Information  TumbuU  of  Houndwood,  and  Cockbum^  against  these 
Tacksmen,  25th  January  1749.    (See  No.  7.) 


1787.    November  29^ 

Pateick  Ceawfued  of  Auchnames  agahist  The  Tacksmen  of  Langtown. 

Most  of  the  Lords  thought,  that  where  there  is  proper  steelbow,  whether 
ifi  com»  straWt  or  others,  the  master  may  stop  poinding  for  his  steelhow  as 
wdl  as  rent ;  but  the  goods  appearing  plainly  to  be  the  tenant's  property, 
end  put  into  the  form  of  steelbow,  to  give  the  sellers,  who  were  creditors  to 
the  tenant,  a  tort  of  security  in  thern^  or  rather  to  cover  them  from  the 
diligence  of  his  creditcMns ;  the  Lords  found  the  steelbow  not  duly  ccmsti- 
toted,  and  repelled  the  defencc.r-A£Snned  in  Parliament  as  above,  (Na  6^ 
¥ide  inter  ec^dem  voce  Poiniung,    (See  Dicx*  No.  s.  p<.  6193.) 


1788.    January  SI. 

Eael  of  SuTHEELANn  agatttst  Me  Davijo  Coupae, 

% 

m 

Weiters,  notwithstan^g.  their  hypothec  in  their  clients  writings,  yet 
being  called  as  havers  by  third  parties,  they  must  exhibit  them  in  modvm 
probationis,  even  though  in  a  recognition  of  the  client's  estate.  Vide  Robert 
Dali3rmple's  Case,  No.  17.  infra.    (See  Dict.No.  52.  p.  6247.) 


1788.  December  22. 

YoEK^BuiLBXNes  Company  agtiin^t  DAJLETiff lc,  ^. 

The  Lords  found,  that  Robert  Dahymple^  agent  fer  the  York-Buildings 
Company^  is  entitled  to  a  hypothec  on  the  writings  now  exhibited  for  his 
debursements,  and  a  reasonable  recompense  for  his  pains  aecording  to  the 
labour  it  will  appear  he  has  bestowed  to  the  date  of  this  interlocutor^  but 
not  to  a  fixed  salary  of  L.100  sterling  per  annum,  (which  had  been  annually 
allowed  in  his  former  accounts  with  the  Company)  or  arrears  thereof;  and 
that  Mr  Fordyce,  cashier  for  the  Company,  has  no  hypothec  or  right  of 
retention  of  the  debts  or  instructions  thereof  affecting  the  Company's  estates 
or  conveyances  of  the  sapie,  taken  by  him  in  name  of  and  £br  the  behoof 
of  the  Company,  for  the  balance  of  his  accounts  laid  out  in  acquiring  the 
said  debts  and  other  afiairs  of  the  Company,  reserving  his  action  against  - 
Ae  Company  as  accords. 

21..  * 
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1742.    June  29.  Rowan  against  Babr. 

Hy'pothec  for  rents  postponed  to  funeral  charges.    (See  DiCT.  No.  1^ 
p.  1185S.) 


17*3.    February  10. 

ToD  against  Montgomery  of  Maebiehill,  Welsh,  ^. 


A*  heritor's  factor  stopping  poinding  of  the  tenant's  goods,  the  creditors, 
offered  payment  on  assigning  the  rent  and  hypothec,  but  the  factor  or  doer, 
offered  a  receipt  but  had  no  power  to  assign,  whereupon  the  creditor  pur- 
sued a  deforcement ;  but  the  Lords  assoilzied,  and  thought  the  receipt  of 
the  rent  to  a'  creditor  would  imply  an  assignation ;  2do^  Many  doubted 
1  whether  the  heritor  was  bound  to  have  a  factor  present  with  powers  even 

to  discharge,^  and  that  the  creditor  should  offer  the  rent  to  the  heritor 
himself.    (See  Dict.  No.  S6.  p.  6228.) 


1 745.    June  25.  CuERiE  against  Crawfurd. 

Though  a  landlord  may  ex  incontinenti  drive  back  cattle  poinded  from 
his  tenant  in  right  of  his  hypothec,  yet  he  cannot  bring  them  back  next 
day.    (See  Dict.  No.  12.  p.  6206.) 


1747.    June  19. 

M*Kenzie  of  Rosehaugh  against  Crichton  and  Hay. 

No.  18.  Whether  there  is  any  hypothec  with  us  in  rural  tenements  ?  Lord 

Rilkerran  foimd  that  there  was  none,  but  on  a  reclaiming  bill,  we  seemed 
to  agree  that  there  was  a  hypothec  in  the  instrumentajimdi.  Lord  Amis- 
ton  said,  that  by  practice  in  the  country  it  is  also  claimed  in  household  fur- 
niture, but  as  no  precedent  that  applied  was  mentioned  on  either  side,  we 
did  not  decide ;  but  remitted  to  the  Lord  Ordinary  to  enquire  for  one  men- 
tioned by  Lord  Tinwald  since  1 740,  but  he  did  not  remember  the  names. 


1 747.    November  20.        Sir  John  Hall  against  Ni^bstt  of  Dirleton. 

No.  14.  An  heritor  whose  rent  is  payable  in  victual  betwixt  Yule  and  Candlemas; 

may  for  payment  of  his  rent  stop  his  tenant's  creditors  from  poindingt 
though  caution  be  offered  him  for  his  rent,  which  he  is  not  then  bound  to 
accept  of.    (See  Dict.  No.  87.  p.  6228.) 


Append-  1L]  HYPOTHEC*  [Elcjubs. 


1749.    July  5.        Ceebitobs  of  Lidderdalb  of  Torrs,  Competing. 

An  agent  found  to  have  a  hypothec  not  only  against  his  employer  for 
payment  of  his  account^  but  also  against  his  real  creditors,  contra  the  deci- 
rion  M'Viccar,  No.  8.  supra ;  but  the  agent  ha\ing  paid  the  Sheriff  at  taking 
his  client's  infeftment  as  heir  to  his  predecessors,  tlie  money  due  to  tl^ 
Crown,  he  was  found  not  to  have  any  hypothec  for  that  money.  (See 
DiCT.  No.  54.  p.  6S48.) 


1750.     January  12. 

Andrew  Beoomfield  against  Davidson  of  Haltree. 

V 

\ 

Hypothec  in  corns  is  only  competent  for  the  rent  payable  for  that  crop, 
whereof  these  corns  are  the  produce ;  and  therefore  a  tenant  entering  at 
Whitsunday  1 740,  and  paying  hi&  first  year's  rent,  the  half  at  Martinmas 
1740,  and  the  other  at  Wlxitsunday  1741,.  which  of  consequence  was  fore- 
hand rent  for  the  crop  1741,  which  behoved  to  be  the  tenant's  first  crop ; 
a  creditor  poinding  the  corns  in  September  1 748,  they  were  foimd  hypo- 
thecated  to  the  master  for  the  rent  payable  at  Martinmas  1 747  and  \\lut- 
sunday  1748,  which  was  the  rent  of  that  crop  1748,  and  not  as  tlie  creditor 
contended  for,  the  rent  payable  at  Martinmas  1 748  and  Whitsunday  1 740, 
the  terms  immediately  after  the  crop  ;  for  the  rent  then  payable  was  truly 
the  rent  of  crop  1 749,  which  was  Hot  sown  at  the  time  of  the  poinding. 


1751.    July  IS.    Robert  DALRvraPLK  «g*ai«^i  Earl  of  Selkirk* 

The  late  Earl  of  Stair  having  employed  Mr  Robert  Dalrj'mple  to  write 
dispositions,  and  expede  charters  and  sasines  of  some  lands  in  favours  of  his 
nephew  the  deceased  Captsdn  John  Dahrymple,  to  qualify  him  to  vote  at 
elections, — ^Earl  of  Selkirk,  as  creditor  to  the  Captain,  adjudged  these  lands 
from  his  heirs,  and  pursued  maiUs  and  duties ;  wherein  compearance  was 
made  for  Mr  Dalrymple^  now  of  Stair ;  and  Earl  of  Selkirk  called  Mr 
Dalrymple  on  a  dihgence  to  produce  the  Captain's  rights ;  and  he  pleaded 
his  right  of  ^  hypothec  till  he  was  paid  his  account  Lord  Kilkerran,  Or- 
dinary, seemed  to  think  the  hypothec  not  good  in  this  case,  and  that  the 
pursuer  might,  without  paying  the  account,  force  production  of  them  m 
modtdm  probationisp  (agreeably  to  the  decision  Earl  of  Sutherland  against 

2L2 


No,  IJi. 


No  I^ 


No.  17. 


No.  17. 


Aff BNO.  11.3 


«YPOTHEa 


[ELCBlEiSL 


Coupar,  No,  8.  mpm,)  But  on  ^  redaiming  bill  I  observed  that  the 
cases  were  different.  There  the  Earl  of  Sutherland  used  them  <mly  to  prove 
a  fact^  that  the  vassal  had  committed  a  feudal  delinquency  to  infar  the 
recognition ;  but  here  the  pursuer  was  using  these  writs  as  his  authors, 
and  consequently  bis  own  titles  to  the  lands  and  to  the  rents  sued  for ;  and 
the  Lord  Ordinary  and  the  Court  agreed  to  the  distinctiont  and  therefore 
remitted  the  cause  to  the  Lord  Ordinary* 


yo.  18. 


1 152.    July  ^.       Lessl Y  of  Lumquhat  against  Hvnt£e. 

Aenot,  a  weaver,  being  employed  by  Lessly  of  Lumquhat  to  weave  two 
webs  of  linen*  sent  them  afterwards  to  Hunter's  bleachfield^  and  marked 
them  with  his  own  name,  and  then  broke,  when  he  owed  Himter  an  ac- 
count of  bleaching  a  former  parcel  of  linen ;  therefore  Himter  retuned 
Lumquhat*s  doth  for  payment  of  that  account,  saying  that  he  bleached  it 
as  Amofs,  whose  name  was  in  it,  having  in  his  advertisements  directed 
the  owners  to  sew  thehr  names  in  the  doth.  Lumquhat  sued  him  befon? 
the  Justices  of  Peace,  and  on  »  proof  of  his  property,  that  is,  of  his  property 
of  the  yam,  and  employing  Amot  to  weave  it,  and  paying  him  ibr  weaving^ 
recovered  decreet,  on  payment  of  the  bleaching  only  of  these  two  webs  ;— 
which  Hunt^  suspended  ;«-and  Lord  Kilkenran  aHirmcd  the  decreet; — and 
we  adhered,  but  cmly  by  the  President's  casting  vote,-^N.B.  Lumquhat 
denied  that  he  knew  or  consented  to  Amot*s  nuurking  the  doth  \\1th  his 
own  name*    (See  Dict.  No.  tdo.  p.  &66o,) 


See  Notes. 


i)UPP£ND.  IL]  {jBixamttir 


IDIOTRY  AND  FURIOSITY. 


17S8,    Febrtuiryl^.  Gkjly  against  G%ay. 

In  a  service  of  ifliotry,  a  conjanct  proof  allowed  of  the  condition  of  tlie 
person^  to  reduce  the  service^ 


1749.    June  21. 

Gborge  Mobison,  Lunatic  and  Walter  Baix,  and  Penelope  liis  Wife, 

Committee  of  his  Estate,  and  John  Hamilton,  their  Factor,  against 

The  Earl  of  Sutherland, 

A  MAN  by  inquisition  being  foimd  in  England  a  lunatic,  whereupon  a 
commission  of  lunacy  was  given  by  the  Court  of  Chancery,  and  the  Com- 
mitfee  of  his  estate  having  sued  for  a  debt  owing  the  lunatic  in  Scotland ;  it 
was  objected,  that  a  commission  by  the  Lord  Chancellor  of  England  out  of 
the  Court  of  Chancery  could  give  no  title  to  sue  in  Scotland ;  and  the  Com- 
mittee, after  advising  with  counsel  in  England,  finding  tliat  an  idiot's  tutor 
appointed  in  Scotland  could  not  on  that  title  maintain  an  action  in  Eng- 
land ;  and  being  therefore  doubtful  that  the  law  might  be  found  tlie  same 
in  Scotland,  applied  to  the  Chancellor  for  leave  to  take  a  letter  of  attorney 
for  the  lunatic,  which  having  got,  he  insisted  upon  both  titles :  But  the 
Court  found  that  neither  of  them  was  a  sufficient  title  to  carry  on  the  suit.-— 
Reversed  by  the  House  of  Lords,  1 3th  February  1 750,  and  the  title  sustain- 
ed to  give  action  in  the  appellant  Morison's  name.  The  Chancellor  thought 
the  objections  to  the  first  suit  well  founded,  and  that  a  Committee  in  Eng- 
land could  not  sue  in  Scotland,  but  that  yet  the  lunatic  might  sue  in  his 
own  name,  and  that  though  the  first  suit  was  brought  in  name  of  his  Com- 
mittee as  of  a  lunatic,  which  they  could  not  do  in  Scotland ;  yet  when  the 
suit  was  afterwards  brought  in  the  lunatic's  own»  we  could  take  no  noti^ie 


Nat 


No  i. 


Append.  H,]  IDIOTRY  AND  FURIOSITY.  [Elchus. 

Nb.  3m  of  his  lunacy  unless  a  brieve  of  furiosity  had  issued,  (and  I  supposed  he 
added,  that  he  had  been  found  furious ;)  or  if  we  did  take  notice  of  it,  it 
eould  only  be  as  a  lunatic  at  large,  which  could  not  bar  a  suit  in  his  name ; 
and  that  the  Union  made  no  difference,  for  that  the  law  would  be  the  same 
in  England*     Vide  in  a  paper  sent  me  by  Sir  John  Gordon  of 

Inver-Gordon.    {Meipso,  Reporter.)    (See  Dict.  No*  105.  p.  4595.) 

See  Lieutenant  Hope  against  Drummond,  S8th  February  1749,  voce 

See  Tutor  of  Law  of  JEderline,  27th  February  1 740,  voc^  Tutor* 

SeeNoTBS* 
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ArPEKD.  n.]  '  {£l.CKl£S. 


IMPLIED  WILL. 


il36.    January  7.        .   Mgchrie  against  Link, 

Disposition  of  all  goods,  gear,  debts,  sums  of  money,  and  others,  wliat- 
soever,  pertaining,  or  that  should  pertain  to  the  disponer  at  liis  death,  with 
an  enumeration  subjoined  of  moveable  bonds,  found  not  to  comprehend  a 
house,  nor  even  an  heritable  bond,  though  no  infeftment  followed  on  it. 


1787.    Decentber  21. 

Hew  Montgomeey  against  Robert  Montgomery. 

m 

Disposition  being  made  by  a  defunct  with  certain  burdens,  some  of 
them  in  favours  of  the  heir-at-law,  who  pursuing  the  disponee  for  payment, 
though  he  had  not  yet  accepted  the  disposition ;  the  Lords  found  the  dis^ 
ponee  bound  to  make  his  election,  and  either  accept  and  so  become  liable 
to  the  burdens,  or  to  repudiate  that  the  heir-at-law  might  take  the  subjecb 


\  17S8,    November  9.        Parkhill  against  Weirv 

*  • 

I 

Disposition  omnittm  bonomm  implies  the  burden  of  debts.  Vide  inter 
eosdem  voce  Mutual  Contract.  Vide  24th  January  1 738,  Mary  Dick 
against  Mrs  Cassie,  voce  Husband  and  Wife* 


1 745.    June  &. 

Sir  Laurence  Mercer  against  Andri^w  Scotland. 

Disposition  omnium  bonorum  with  the  burden  of  debts,  and  declaring 
every  parson  who  should  take  any  benefit  by  it  liable  in  payment  of  his 
debts ;  yet  the  disponee  found  liable  only  in  valorem^  Vide  inter  eosdenh 
voce  Provision  to  Heirs^  &c. 


No.l 


ti<^2. 


Ko;  s: 


N!^.  4.' 


AifEvrD.9.} 


IMPLIED  WILL; 


U&LCBlUi 


No,5. 


1744.    December  7.       W^lsxe  against  Walkeb. 

Substitution  of  the  legatar's  children  was  thought  implied  ^-^and  there- 
fere  Robert  Walker  having  disponed  his  effects  to  William  Walker,  and  in 
case  of  his  death  without  children,  ordered  him  to  pay  certain  sums  to 
different  persons,  and  vnier  aUoa  to  Mary  and  Janet  Walker,  without  adding 
their  heirs  or  assignees ;  these  died  before  William,  but  left  issue :  The 
Lords  found  a  substituti<xi  to  their  children  implied. 


See  Wallace  against  Dickie,  8th  February  1 7S4,  voce  Peesumptiox. 


See  Notes. 
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Affsm).  n.] 


IEl< 


%^U\  > 


•  * 


IMPROBATION. 


nS5.    Januanf  16.  "^    Rankike  agamst  Cbawfxtbil 

CsBTiFicATioN  hardly  to  be  opened  upon  nullities  after  long  tadtW!'* 
nity*  and  that  the  means  of  improbation  are  perished* 


H0.I 


1741.    Junes. 

Abebcuomb Y  of  TuUiebodie  agmnst  Gumming  of  PituUy. 

The  defender  producing  a  progress  of  above  60  years,  and  probable  evi- 
dence by  tacks  of  his  posse»non  more  than  40  years,  but  which  was  not 
sufficient  to  exdude  without  complete  legal  evidence  of  40  years  posses- 
sion, the  Lorda  assigned  the  defender  a  term  to  satisfy  the  production,  but 
assigned  him  the  same  term  to  prove  40  years  possession. 


No,  2. 


1 743.    December  1.       Robebtson  against  John  AxlasoKs 

Impbobation  being  proponed  against  a  bill  accepted  by  four  persons^ 
whereof  three  Allasons  brothers ;  but  one  brother  insisted  his  subscription 
was  forged,  whareas  none  of  the  other  three  acceptors  denied  their  sub* 
scriptions ;  the  creditor  was  allowed  to  abide  by  under  protest,  that  the  bill 
was  delivered  to  him  signed  by  all  the  three  brothers,  and  that  upon  tJie 
fiuth  thereof  he  lent  his  money  to  one  of  them^  Robert  Allason. 


KaS. 


«  it 

# 


judgment  given  16th  June  1747,  Connell  against 

2  M 


Na4. 


Atmm.  n.]  tMPROBATlON.  |[BLciinai^ 

1744*    Nmember  S.     ^    Ogilvie  against  Ooilvie. 

After  a  decreet-arfaitral  betwixt  certain  adjudgers  and  othcir  creditony 
reduction  and  improbation  was  raised  against  some  of  the  adjudications 
that  had  been  pronounced  in  the  Sheriff-court  of  Perth,  and  whereof  the 
warrants  were  amissing ;  and  it  was  objected,  that  after  a  decreefc-arbitral^ 
even  improbation  was  not  competent,  except  against  the  submission  or 
decreet,  and  that  the  exception  of  fidsehood  in  the  article  of  regulations 
meant  no  other  falsehood  than  these.  But  we  all  agreed,  that  unless  false- 
hood had  been  specially  submitted  and  determined,  it  was  stiU  competent ; 
but  then  we  found  it  not  sufficient  that  these  warrants  were  amissmg  and 
pot  produced,  unless  some  direct  evidence  was  offered  of  the  fi 
either  that  there  were  such  warrants,  or  that  they  were  fidsified,. 

See  NoTKSr 


;u;^yiri.i.t 


^JPFBMO.  U.]  [BLcaocs. 


INDEFINITE  PAYMENT. 


1739;    Noven^}er9.  Fowxrs  against  l^^iRS, 

A  cEi}Dixo&  in  two  debts,  whoreof  one  iras  due  by  the  ddbtar  jirvprw 
nomine^  the  otba*  not»  having  used  arrestment  upon  tlie  first  of  i^  sum  diM 
the  debtor  by  a  promissory-note ;  in  acompetiLtion  with  an  onerous  indorsee 
1;o  tbe  note»  who  endeavoured  to  extinguidi  the  debt  on  which  the  arrest^ 
meat  was  used  by  indefinite  payments  made  by;  the  craomon  debtor ;  the 
l^ords  jfound  that  the  ar^restor  might  ascribe  the  indefinite  payments  to  the 
4ebt  worst  secured,  so  as  to  ijp{^pwt  his  arrestment  Vidn  ifUer  eoBden 
Sd  February  1730,  voce  PEOifxssouY  Not£»  Vide  2d  January  1789^  Sir 
WiUiam  Mf^weB,  voce  Compensation,  No.  6. 

*  •    ■  * 

%*  The  like  judgpient  was  giv^  7th  Decooba:  1742,  Credlbm  of  Hac« 
wood  i^ainst  Pateram  of  Kirktown* 

S^NOTEff. 


INDEMNITY. 


*■  ■  *  fc 


1747.    January  21. 

Thomas  Ogiltie  of  Coull  against  Captain  HamxltoiI 


«w'^' 


On  the  subject  of  the  act  of  indemnity,  we  rrjrrntffl^jtfarJTidrmnity^  but 
afterwards  gave  an  act  before  answer  to  the  indemnity. 
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Append.  II.3  INDEMNITY.  [Elchibi^. 

1747.    Julys.  Alexandeb fl^§ier»i}^ Denholu. 

Whether  the  act  indemnifying  liiose  who  acted  in  the  service  of  the 
government  during  the  Rebellion^  was  pleadaUe  against  a  Hbel  for  scan- 
dalizing the  pursuer,  that  he  had  given  the  rebels  notice  of  the  Duke's 
march,  on  which  the  pursuer  was  committed  to  prison  till  he  brought 
proof  of  his  good  character^  was  debated  but  not  decided. 


1 752.    February  26.      •  SrEACH AN  against  M*Lachlan,  §c. 

Steachan,  a  farmer  near  Bervie,  sued  lieutenant  M'Ladilan,  who  was 
Aid-de-Camp  to  General  Husk,  Bruce  Judge-Advocate,  Laurence  Dundas 
Commissary  for  forage,  &c.  and  Gardiner  his  derk,  for  that  in  February 
1746,  when  our  army  was  marching  to  Aberdeen,  the  two  first  came  to  his 
house,  beat  him,  and  used  him  ill,  and  carried  Ms  horses,  oxen,  cows,  and 
sheep,  W(»rth  L.24tl,  with  them  to  Aberdeen,  and  there  delivered  them  to* 
Dundas  and  Gardiner,  who  sold  then!  by  Tbup,  and  applied  the  money  to 
their  own  use.  There  was  compearance  only  for  Dundas  and  Gardiner^ 
who  pleaded  the  indemnity  for  aQ  the  four,  being  a  public  law,  whereof  the 
Court  was  bound  to  take  notice ;  and  the  Pteiident,  Justice  Clerk,  Milton, 
and  I,  thought  it  dearly  within  the  indenmity ;  but  the  majcnity  were  of  , 
a  different  opinion,  and  some  thought  that  1^  inclemnity  did  not  extend 
to  any  injuries  done  to  loyal  subjects.  However,,  the  Cburt  rspdled-  the 
defence  on  the  act  of  indemnity,  and  sustained  process  against  M'Ladilan 
and  Bruce^  and  ordered  the  pursuer  to  give  in  a  condescendence  of  the 
points  he  offered  to  prove  against  the  other  two  defenders,:  1 8ih  December 
1751 ;  but  on  a  redaiming  bill  and  answers^  shewing,  inter  aUa^  that 
Strachan  himself  was  on  suspidon  carried  to  Aberdeen,,  and  detained  pri> 
soner  till  after  the  battle  of  Culloden ;  we  unanimously  sustained  the  de» 
fenee  on  the  indemnity  for  M'Lachlan  and  Bruce,  and  superseded  as  to  tiie 
athex  two  till  the  condescendence  should  be  given  uk 

See  NoTJES^ 
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Afpsks.  H-I  {^cnntk 


INDIVISIBLE. 


1749.    Jul^  lu    A&s  DuNBAB  of  Westfidd  offtMui  James  Sxxi^hen* 

Thebs  being  two  tacks  at  difEerent  times^  of  different  lands  bo  one       ^^  .^ 
sheet  of  stamped  f«pa,  we  sustained  the  first  tack,  and  found  only  tibe  last 
nidi. 

See  Notes. 


INFEFTMENT. 


1 745.    Jtme  19.    Cakpbell  of  Stonefield  against  Campbell  of  Balema. 

Insxftment  of  annualrent  extinguished,  may  afterwards  be  revived  if 
there  be  no  medium  impedimentum.    Vide  Renunciation  to  be  Ueie* 


1 750.    February  1 5.     €i»^ims  on  Sir  James  Kikloch's  Estate. 

George  Dempster,  in  November  1 742^  goC  an  heritaUe  bond  fiom  the 
deceased  Sir  James  Kinloch  for  L.20,000,.and  was  ihfeft  i  but  Sr  James  had 
immediate  use  only  for  L.8785,  which  he  got  with  an  oblilgation  for  the 
remainder  on  demand ;  and  Dempster  paid  up  that  remainder  with  interest^ 
tnd  retired  his  obligation  with  b  disduurge  ia  December  174^    Lady  S^^'* 


No.f. 


No.  2 


Appekd.  IL]  INFBFTMENT.  |E^cira» 

No,  2^         loch  was  infeft  in  her  liferent  annuity  about  the  same  time,  but  Dempster*8 

sasine  was  first  registrated^  and  so  preferable ;  and  therefore  the  Lady  ob- 
jected to  Dempster's  infeffcment^  that  it  could  only  be  sustained  for  the 
sum  truly  lent  before  the  sasine,  and  that  he  was  not  creditor  at  that  time 
for  any  more,  in  terms  of  the  act  1696,  for  declaring  notour  bankrupts  v 
but  the  majority  of  the  Court  (inter  quos  ego)  thought  that  he  was  cre- 
ditor fix>m  the  date  of  the  bond  for  the  whole  sum,  and  Sir  James  creditor 
in  the  countertobligation^  and  that  this  feU  not  under  the  act  1696,  which 
concerned  only  infeftments  in  general  for  debts  to  be  contracted ;  and  there- 
fore  preferred  Dempster.  But  afterwards,  Idth  June  1750,  the  Court  al- 
tered, and  prefbned  my  Lady  Kinloch  as  to  all  the  sum  exc€|)t  the  L^87S3, 
which  in  efiect  finds  that  for  all  the  rest  he  is  but  a  personal  creditor* 
Fjcff  iniicr  ewdem  voce  CoMFETiTioic,  and  voce  FoEPEiXTrnc. 

SeeNoT£8. 
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Amnin)*  IL|  (ELCRitft 


INHIBITION 


■I       I 


1784.    January  10.      Hay  of  Strowie  agmnsi  Gbbbitors  of  SiitFgOK. 

Ii^HiBiTioK  executed  at  the  market  cross  of  Cupar  against  an  inhabitant 
of  Kirkaldy  (part  of  the  regality  of  Dunfermline)  found  nuH,  notwithstand- 
ing  Kirkaldy  has  purchased  the  heritable  BaiUaiy  of  their  own  town^  and 
that  many  homings  and  inMlutions  were  so  executed ;  seeing  it  was  not 
umvevsalt  9sdA  the  town  were  still  called  at  the  head  Courts  of  Dunferm- 
line.    Vide  inter  easdem  voce  Jukisdiction. 


1 787.    June  99.       CuEDn  ^Rs  of  Rosebebr y  offainH  Geddes. 

Inhibition  relevant  to  reduce  a  subsequent  disposition,  though  no  ad* 
judication  has  yet  followed. 


1787.    NovenAer  16. 

Lady  Margaret  and  Dorothea  Primrose  against  Commissary 

Clerks. 

Inhibition  ought  not  to  go  (at  least  not  hut  causa  cognka)  i^ainst  any 
member  of  a  Court,  officer,  or  trustee,  for  what  he  does  in  execution  of  hi» 
office ;  and  therefore  an  inhibition  against  the  Commissary  clerks  at  Lady 
Margaret  and  Dorothea  Primrose^s  instance^  upon  the  process  of  damages 
for  receiving  an  insufficient  cautioner  in  a  confirmation  (de  quo  vide  PtRp^ 
'Lie  Officer)  was  recalled. 


No.  \i 


Na2. 


No.  3. 


Uo.  4. 


No.  5. 


No.  6. 


No.  7* 


AppENb.  ir.]  INHIBITION,  [ELcmik 


1738.    January  26.   Coesak,  and  Rae  ha*  Husband,  against  Maxwell^ 

An  inhibiter  having  afterwards  adjudged  and  reduced  a  voluntary  di8p<v 
sition  ex  capUe  iukibitumis,  the  inhibition  was  not  found  purgeable  by  pay- 
ment  of  the  prrndpal  sum,  annuabents,  and  penalty  due  upon  the  oii^nal 
bond  at  the  date  of  the  inhibition,  nor  even  at  the  date  of  the  oflPer,  but 
only  by  payment  of  the  accumulated  sum  in  the  adjudication,  though  de- 
duced long  after,  and  annualrents  thereof;  for  the  Lords  thought  that  the 
inhibition  secured  the  debt  itsdf,  and  all  diligences  led  or  to  be  led  upon 
it,  (notwithstanding  the  decision  observed  by  Lord  Newton,  9th  February 
168S.  (DicT.  No.  116.  p.  7048,)  Vide  inter  eo9dem  voce  Bona  et  Miu 
fwm,  No.  4t. 


1788.    February  14.       Haevie3  against  Gordon. 

Reduction  of  a  sale  and  disposition  of  lands  being  raised,  and  inhUn^' 
tion  on  the  dependence,  and  the  Lords  having  sustained  the  disposition, 
but  found  the  defender  liable  for  a  higher  price ;  the  sums  decerned  £>r, 
because  not  libelled^  were  found  not  to  be  secured  by  the  inhibition. 


1788.    June  91.       Fmc^  against  Majou  J owssnoKE. 

iNHiBmoN  for  a  great  sum  being  raised  and  executed  on  a  summcms 
against  one  out  of  the  kingdom,  and  the  pursuer  refusing  to  insist  till  the 
day  of  compearance,  wliich  was  still  blank,  and  the  defender  not  having 
a  copy  to  call  upon,  in  order  to  get  protestation ;  the  Lords  would  not 
recall  or  restrict  the  inhibition  without  some  evidence  how  much  was  due, 
nor  oblige  the  pursue  to  insist  before  the  day  of  compearance;  but 
ordered  him  to  furnish  the  defender  with  a  copy  having  the  day  filled  up, 
that  he  might  thereupon  get  protestation  after  that  day,  or  raise  a  summons 
jn-asvenio  termino. 

I 

niiSL    February  1%  A.  against  B. 

r 

Inhibition  on  a  gratuitous  bond  payable  after  the  granter's  death,  and 
only  failing  issue  of  him,  the  Lords  thought  audi  inhibition  could  not  pass 


j 


causa  eognita^  and  therefore  though  it  passed  not  being  opposed^  they  re-       No.  7, 
fused  to  sustain  it  to  reduce  li  postericn*  c^qerous  tiansaction* 


1748.    June  2^   •  . 

CjEtemTOBS  of  Stkwabt  of  Castiehill  offaimt  Dunbaii  of  Burgie. 

Ikhibitbe  itffaeraraids  .ad^^^ing,  found  preferalde  to  rights  granted  after 
inhibitiaD,  and  before  his  adjudication,  not  only  for  the  sums  contained  in 
his  inhiUtion,  i  c*  pxincipal  annuafarents  and  penalty  of  the  bond  on  which 
the  mli9>ition  proceeded,  but  also  for  the  accumulated  sum  in  his  adjudi- 
cation and  interest  thereof,  which  is  all  secured  by  the  inhibition  ;-f-and 
adhered  to  8d  June  1742.  Vide  Corsan  and  Rae's  Case,  No.  4.  Vide 
CievLgh  against  Seller,  No.  IK    (See  Dict.  No.  119.  p.  7053.) 


%«  The  I^rds  pronouiieed  the  like  interlocutor  in  another  Case,  5tfa 
February  174S,  Nisbet  against  Beillie.    (Dict.  No.  118.  p.  7059.^ 


No,  8, 


1743.    July  19.        TuDHOPE  against  His  Wife  and  Childrek. 

m 

Inhibition  being  duly  served  On  a  bond  of  proTisiou  by  a  man  to  secure       ^^*  ^ 
4000  merks  to  himself  in  liferent,  and  to  his  wife  to  a  certain  extent  in 
li&renty  and  the  children  in  fee,  and  provi^Bng  also  certain  proportions  of 
the  ccmquest  to  ^  wife  in  liferent,  and  to  llie  duldren  in  fee,  and  havihg 
stM  lands,  he,  to  piuge  this  incumbrance,  raised  reduction  againist  his 
and  diildren  of  this  inhibition.     Sustained  the  reascms  quoad  tbe 
quest,  and  repelled  them  quoad  the  wife's  special  liferent  of  the 
Reported  it  as  to  the  iMIdren's  interest  in  the  sum.    The  report  w 
forte^  and  the  Lords  sustained  the  reasons  as  to  the  children,  ferthey  k 
on  the  fetiier  as  fiar. 


1740.    February  %i. 

RoBEET  BLAOXWOP0  ogokM^t  Mabshaix  8nd  Wilson. 

A  COMPLAINT  was  offered  of  an  inhibition  on  a  decreet  of  Session  that       ^^  ^^' 
it  was  invidious,  because  the  debtor  was  solvent,  but  would  npt  pay,  be- 
cause, as  was  supposed,  he  intended  to  appeal.    The  complaint  was  re- 
fused* <bfit  only  by  one  voice.)  The  Coort  warequally  divided.   (See  Dict. 
No.  61;  p.  6982.) 

SN 


No.  11. 


No.  12. 


No.  18. 


L 


Appxnd.1I.]  IKHUIITION;  [Elchos. 


17^.    January  16.       Cleu^  <:(gti>n«<  William  SsLLiefss. 

A  DISPOSITION  of  lands  being  reduced  ex  capite  inhibitianiSf  and  after- 
wards the  lands  adjudged  in  the  171 1»  the  adjudication  was  found  ^^ 
tual  against  tiie  purchaser  as  to  all  the  legal  consequences  of  at,  not  only 
accumulations,  but  even  expiry  of  tt\^  legal.  Vide  Stewart's  Greditxm» 
No.  8.  and  Corson's  Case,  No.  4.    (See  Dict.  No.  5S*  p.  6Mtf.)    * 


J  750.    Pdnruary2. 

Cbeditobs  of  Sir  Alexander  Hope  of  Kerse,  CompeHhff. 

« 

Thx  Lords  gave  the  like  judgment  as  they  did  in  the  1747,  in  the  case 
of  Campbell  of  Whitehaugh,  *  that  an  inhibitiim  does  not  affect  propor- 
tionally all  posterior  contractions,  but  only  such  as  are  least  *  preferable^, 
though  these  postponed  posterior  contractions  were  not  real  by  infeftmeilt, 
and  so  contracted  on  the  faith  of  the  records^  but  were  only  personal  debts 
on  which  adjudications  afteiiwards  followed,  though  the  postponed  creditoro 
alleged  that  that  decision  was  made  on  account  of  the  faith  of  the  records ; 
«— in  risfipect  of  the  answer,  that  the  principle  establisheil  by  that  dedsion 
was,  that  iAhilMtions  do  not  totally  yoid  all  subsequent  transactions,  but 
only  such  as  are  to  the  prgudice,  and  only  in  so  far  as  they  are  so,  cind  can 
therefore  only  claim  a  preference,  and  have  no  prejudice  where  there  is  not 
aufBdent  to  pay  both.  Vide  inter  eosdem  voce  Ranking  and  Sajm.  (S^ 
DiCT.  No.  6S.  p.  6984^ 


1750.    Februarys. 

9 

Creditors  of  Alexander  Murray  of  Stanhope,  CfMtpetif^ 


Inhibition  executed  against  one  out  of  the  kingdom  at  the  market  cross  of 

Edinburgh,  pier  and  dnxe  of  Lei<&  was  sustained^  though  executed  against 

the  lieges  only  at  the  market  cross  of  the  head  burgh  of  the  shire,  where 

fais  dweIlilig4iouse,  the  ordinary  place  of  his  resideiice^  when  in  the  tooun** 

^-  try,  lay.    Vide  Na  16. 


*DicT.  Ko.^,  p,  €9741' 


«f 


No.  14. 


AfP£mx.U.}  INHIBITION.  pUJSOEs. 

1750.    June  10. 

Competition  cf  the  Credxtoes  of  Cranstoun,  u  e.  Horsbubch  agaiiut 

Davidson.. 

Ik  a  competition  betwixt  a  personal  creditor  inhibiting,  who  obtained 
an  heritable  bond  of  ccaixiboiiKtipn  whereon  he  was  ixtfi^  aocumulating  the 
annuahents,  and  likewise  jsome  other  debts,  but  winch  infeftm^it  was  aftar 
another  creditor  was  infeft  for  a  debt,  contracted  after  the  inhibition,  and 
some  other  personal  creditors  adjudgers-;  the  inhibiter  having  also  adjudged^ 
but  not  on  his  original  bond  whereon  the  inhibition  followed,  but  on  the 
conoboration  ;-»^in  the  ranking,  the  two  infeftments  were  ranked  according 
to  tbeir  dates,  and  did  much  more  than  exhaust  the  pricei  and  left  nothii^ 
to  the  adjudgers ;  therefore  in  the  division,  the  inhibiter  insisted  to  draw 
what  he  wanted,  from  the  forst  infeft,  on  his  inhibition.  Objected,  inhibit* 
lion  cannot  draw  without  an  adjudication ;  but  here  the  inhibiter^s  a^* 
dication  is  led  not  on  the  ground  ,of  the  inhibition,  .but  bn  the  corrobora* 
tiosi ;  and  a  new  acjgudioatiaa  could  dkaw  nothing,  though  on  the  original 
Umd,  because  of  the  other  a4)ndications  foe  debts  prior  to  the  inhibitiopt 
and  therefore  he  was  not  prejudged  hy  the  infeftment.  But  the  Court 
thought  that  t^Mfie.  a^udications  bejng^  excluded  by  the  two  infeftmentSp. 
would  not  compete  wi1^.a  new  a^udication ;  and  as  he  h^d  already  ad* 
judged,  though  only  on  the  coxroboration,  thought  it  unnecessary  to  adjudge, 
agafai,  and  therefore  (as  in. Whitehau^  Case,)  *  w«  preferred  jSrst  the  debt 
in.theinhibitiont  andnesttbetwo Jb3£^m»ii(sin.<^eir<»  (SeeDiCT« 
N0.4*..p.  e«a5,), 

i75b.    Kotwmher  6. 

Competition,  Creditors  of  Sir  George  Hamilton,  viz.  Blacxwood 

of  Pittreavie  against  Robert  Allan. 

Inhibition  on  two  bonds,  one  bgnSib  Robert  Miln  and  Sir  George  Ha*  No.  IS. 
mUton,  andiii^  other  :by  Sir  George,  bb^rwited  in  the  preamble,  but  the 
will  bearing  6nly  «^  sitid  MovadP  in  the  singubur  number,  and  the  messenger's 
execution  bearing  also  ^^  bond"  in  the  singular  number,  (but  in  the  register 
the  words  stood  *^  bonds^'  in  the  plural  mimber,)  was  objected  to^  that  it  could 
only  be  effectual  for  one  bond  agreeably  to  the  will  of  the  letters  and  mes« 
sengei^s  exeebti6n>,  and.^ it  ^mdd  not  appear  for  which  bond,  therefoie  it 
was  void  for  uncertainty.  The  Ldirds  rq>eUed  ,the  objection,  agreeably  to 
a  former  decision  on  this  very  inhibition,  8th  July  1 725.  (See  Dict.  No« 
ftl.  p.  49070-  fide^itiier  eo»i9mt  ISio.  le.    (See  Dict.  No.  5G.  p.  6991.) 


>  • 


*  Dict.  Ko.  48.  p.  6974. 
.      8N2 


Aftekd.  II.]  INHIBITION.  [£t.eBBBsi 

1751.     Julys. 

Creditobs  of  CocKBUEN  of  Laiigtown,  Competinff^  viz.  Alexander 

CouTTs,  and  Heirs  of  Provost  Coutts,  offainst  Dr  Scott  and  James 

Scott. 

No.  16.  Though  inhibition  affects  annualrent«right8»  that  is  the  stock,  yet  it 

does  hot  afibct  the  bygones  fallen  due  before  inhibition. 

In  the  same  process,  we  thought  an  mhibition  proeeeding  ^lolr  on  the 
bond  or  ground  of  debt,  but  on  the  homing,  (i,  e.  bearing,  because  4he 
Lords  have  seen  the  homing,)  w&s  void  and  null,  but  superseded,  because 
it  was  said  that  the  universal  practice  some  years  ago  was  otherways. 
Afterwards  they  gave  us  a  list  of  176  inhilntions  sfaice  1699«  and  we  una- 
nimously repelled  the  objection.  (See  Dict.  No.  58.  p.  9998.  and  No«  56. 
p.  6988.) 


1^0. 18. 


'¥■■  '    'P^' 


1751.    Julys.  "  -  ) 

Creditors  of  William  M^Kay,  Cotnpetk^f  viz.  Gabriel  Napier 

(^aifut  Campbell  of  Dalness; 

No.  17.  Inhibition  found  to  aimul  a  bond  granted  in  payment  of  a;  wnler*s 

account,  both  as  to  annualrents  upon  the  bond,  and  as  to  all  artidea  of  tlie 
account  after  the  inhilHtion. 

An  inhibition  being  raised  cm  a  depending  process,  which  was  after- 
wards terminated  by  sulMnisskm  and  deoreet-aarbitral,  wfiewopon  dMi^fence 
followed,  we  sustained  the  objection  to  the  inhibition,  that  no  sentence  fid- 
lowed  on  the  dependence,  and  found  the  decreet-arbitral  not  secured  by  the 
inhibition.  And  being  executed  against  a. man  and  his  wife  in  these  worda; 
'<  whereof  I  delivered  to  the  said  Elizabeth  Fowler  and  William  M'Kay 
'<  personally  apprehended  a  just  and  authentic  copy,''«*-object;ed,  that  only 
'  one  copy  was  delivered  for  both.  But  as  the  exiecution  bore  that  bodi  were 
personally  apprehended,  we  thought  it  bdioved  to  mean  a  cc^y  to  each ; 
and  therefore  repelled  the  ofajectioiL    (See  Dict.  No.  57.  p.  699S.) 


1759.    Junes. 

CREDiTORfei  of  Sir  Georoe  Hamilton,  Con^inff^  L  e.  Blackwood  of 

Pittreavie  agqimt  BoT££i  and  Others^ 

Two  inhibitions,  at  the  instance  of  dSffercbt  ersd^itorft  but  i^gsinat  the 
jame  person,  being  executed  the  same  day,  but  one  of  them  supposing  himi 


Append.  II.]  INHIBITION,  [ELCHres. 

to  be  out  of  the  country »  the  Lords  sustained  both  inhibitions,  referring  to       No.  18. 
Air  Blackwood  the  competitor  to  disprove  either  the  one  or  the  other  as 
he  shoiild  be  advised. 

2do,  Repelled  the  objection  to  the  execution  of  an  inhibition,  that  it  did 
not  recite  the  debt  on  which  the  inhibition  proceeded,  nor  the  date  of  the 
lettars. 

Stio,  That  though  executed  against  the  debtor  as  out  of  the  country^  yet 
it  was  exeeuted  against  the  h^ges  only  at  the  market  cross  of  Edinburgh^ 
iu  which  his  ordinary  residence  was,  agreeably  to  the  judgment  among  Sir 
Alexander  Muiray 's  qreditors.    (No.  1 3.) 

4Ah  Repelled  also  the  objection,  that  the  execution  bore  the  leaving  a 
copy  of  the  letters,  but  not  of  the  execution  itself. 

5to^  Though  the  inhibitions  were  in  1698,  found  them  not  prescribed, 
because  the  infeftment  on  the  deed  quarrelled  was  in  1706,  and  in  the 
1 735  the  inhibiters  were  preferred  to  it  on  other  grounds.  <  Vide  inter  eos- 
(km  voce  Jus  Tertii.     Vide  No.  10.     Vide  Ranking  and  Sale. 

See  Mathieson  against  Carlyle,  1st  Fehru^  1739,  voce  Bankrupt. 

See  Burton  against  Corse,  S2d  July  1747,  voce  IIusbanb  and  Wife. 

See  Creditors  of  Whitehaugfa,  voce  Competition. 

See  Dickie  agamst  Creditors  of  Anderson,  28th  November  1 734,  voce 

OBI.IOATIOK. 

See  Notes. 


Jaaasnt^IL},  [Elckoos. 


IRRITANCY. 


1 785.    June  1 1  •       Ms  Kibk  against  SiE  John  Goedon* 

Ieritanct  in  a  tack  by  a  Minister  of  his  stipends  or  teinds^  that  it  should 
become  void  and  null  in  case  of  not  punctual  payment ;  if  once  incurred^ 
not  payable  at  the  Bar.  Secus^  if  payment  after  ^the  irritancy  be  received 
voluntarily. 


1787.    JtMie  17. 

Caeeuthees  of  Hohnains  against  Johnston  of  Persbiehall. 

Ieeitanc  Y  of  a  feu  ob  non  sdutum  canonem^  where  the  irritancy  was, 
•*  if  twelve  terms  feu-duty  should  run  together  impaid :"  The  defender  pro- 
duced  several  instruments  at  different  terms,  bearing  offer  of  the  feu-duty, 
but  so  defective  that  they  could  not  be  regarded :  But  the  superior,  after  aU 
these  instruments,  having  written  to  the  vassal  dispensing  with  his  making 
a  tender  of  the  feu-duty  at  that  t^rm,  and  offering  to  enter  him  on  certain 
terms ; — that  was  thought  to  be  an  acknowledging  him  as  vassal,  and  dis- 
pensing with  the  defects  of  the  former  tenders ; — and  therefore  the  Lords 
found  the  irritancy  not  incurred.    (See  Dict.  No.,  67.  p.  7285.) 


No.  I. 


No*  s« 


1738.    November  10..       Geoege  Stoeeie  against  Robeet  Pollock. 

Ieeitanc Y  in  a  wadset  improper,  that  the  lands  should  become  irredeem-        ^^*  *^ 
able  if  the  money  was  not  paid  in  1 69& :  The  Lords  found,  that  though  this 
was  pactum  legis  commissorioe  in  ptgnorcy  and  the  debtor  might  have  got 
relief  within  40  years ; — yet  no  order  ibr  redemption  being  used  for  40  years 
aft»  the  1695,  when  the  irritancy  was  incurred ;  the  lands  are  now  irre-- 


No.  S. 


Append:  II.] 


IRRITANCY. 


^Bixsnol* 


deemable ; — aiid  this  they  found  though  there  never  had  been  any  declarator 
of  irritancy,  and  though  the  wadset  was  improper,  and  the  creditor  had  not 
been  in  possession  for  40  years,  nor  earlier  than  1 705,  Vide  inter  eosdem 
J  9th  December  1 7S8. — Fide  Craig  against  Strong,  voce  Minor  non  TENBfuu 
rLAaTAns.    (See  Dict,  No.  51-  p-  7216.) 


No,  4. 


1749-    February  10,    Niell  M* Vicar  against  Cochrane  of  Hill, 

Irritancy  ob  non  sdutum  canwiem  being  renounced  in  the  feu-right 
and  repeated  in  the  sasine,  that  renunciation  was  found  efifectual  against  a 
singular  successor  in  the  superiority,  notwithstanding  the  850th  act  1691. 
Vide  Superiority* 

See  Notes, 


J 


iUXEND.  1I.J  ■     {EtCHISS. 


JURISDICTION, 


173^.    Navemba^  15.  A.  against  V^ 

Session  competent  to  suspend  a  decreet  upon  a  riot  or  battery ;  yet.  in 
summer  1 768,  they  found  themselves  not  competent  to  suispend  a  Justice 
of  Peace  decreet  for  theft ;  and  some  thought  they  could  not  have  sus- 
pended this  had  the  trial  been  by  Jury* 


1784.    January  10. 

Hay  of  Strowie  against  The  Cbeditors  of  Simpson. 

The  town  of  Kirkcaldy  acquired  the  Bailiary  of  Regality  $o  far  as  ex- 
tended to  the  limits  of  the  town,  from  Earl  Dunfermline,  heritable  Bailie 
of  Dun&imline,  and  got  a  charter  of  resignation  from  the  Crown,  mid  a 
jcaonfirmation  in  ParliBment.  Found  that  thereby  the  town  is  not  dissolved 
fixnn  the  Regality,  only  the  town  are  heritable  Bailies  in  it;  and  sus* 
tained  an  objection  to  an  inhibition  against  an  inhabitant  of  the  town, 
that  it  was  not  executed  at  Dunfermline,  the  head  burgh  of  Regality,  but 
at  Cupar,  the  head  burgh  of  the  shire ;  and  repelled  the  answer  of  conu 
nmnis  error.    Vide  inter  eosdem  voce  Inhibition, 


J784u    February  19. 

CoBSAN  and  Ra£  against  Maxwell  and  M^Gowan. 

PowEB  given  to  certain  friends  to  mitigate  a  provision  given  to  a  sister ; 
that  power,  on  thar  neglecting  or  declining,  does  not  devolve  on  the  Court 
of  Session  tanjuam  boni  virL    Vide  Arbitrium  Bqni  Vmi. 

2o 


No.  1. 


No.  *. 


iio.ei 


1 


No.  4. 


■s 


No^5. 


Ko.6. 


K<x^» 


MOw^. 


i 


ArPEKD-IL]  JURISDICTION,  [BtCHiEi 


1735.    January  31.  Gray  agaimt  iKvnf:^. 

A  CONFIRMATION  advocated  upon  iniquity  tram  the  Commissaries  of 
Aberdeen^  and  remitted  to  tlie  Commissaries  of  Edinburgh. 


1 78i.    July  1 1  •  Ramsay  agninst  Thomson. 

A  ciYiii  process  of  damages  sustained  aftet  obtaining  sentence  in  the 
Justice-Court  for  deforcement.  But  the  defences  against  the  debt  are 
entire.    (See  Na  1,  voce  Forum  ComfetensJ 


1785.    July  22. 

Sir  Thoma&  Hay  against  Lord  Gairues  and  Town  of  WickTouN. 

* 

Justices  of  Peace  ought  to  have  access  to  the  Town  Court-House  at 
all  seasonable  times  for  holding  Justice  of  Peace^  Cmuts,  because  it  is  the 
King's  Houses 


1735.    July  25.       HEPBURN  of  Monkrigg  against  Hay  of  Hopes. 

None  of  the  Lords  can  vote  in  the  question  of  Ins  ofwn  son's  qualification 
as  Commissioner  of  Supply^  though  the  process  concerns,  only  the  choice  of 
A  Collector.     Vide  Commissioner  of  Supply.. 


1 736.    February  6. 

George  Drummond,  Younger  of  Blair^  and  Procurator-Fiscal  ^  the 
Regality  oS  Logiealmond,  against  Andrew  Henry  and  Others. 

An  unusual  jurisdiction  of  summoning  and  pursuing  delinquents^  viz. 
killers  of  fish  in  fbrladden  times^  outwith  the  bounds  of  a  Barony  or  Regar 
fity  contained  in  a  charter  by  Robert  III.  of  a  Barony  and  firee  Regality^  does 
4Mt  thereby  become  a  part  of  the  said  Barony  or  Regality,  so  as  to  transmit 
therewith ;  and  therefore  though  the  Laird  of  Logiealmond,  having  right  bj 
process  to  the  said  Barony  or  Regality,  in  1678  got  a  charter  on  hia  own  re- 


AfFENP-II.]  JtJItlSDICTION.  [ELCHIE8. 

signation  in  Exchequer,  ratifying  that  old  jurisdiction  with  a  novchdamus ;        No.  8. 
the  Lords  found  that  he  had  not  sufficiently  connected  his  title  to  that 
superadded  jurisdiction,  and  found  the  novo-damus  in  Exchequer  null.    As 
to  the  lawfiilness  of  that  jurisdiction,  vide  the  Informations^  espedally  tliat 
for  Logiealmond ;  but  that  point  was  waved, 


17S6*    July  SI.    Anderson  against  Campbell,  Deacon  of  the  Skinners 

of  Ayn 

Ta£  L(Hrds  thought,  that  the  Convener  and  his  brethren,  though  not  a 
court  of  law,  might  judge  in  the  first  instance  whom  they  would  or  would 
not  allow  to  sit  with  them ;  but  2{/o,  subject  to  the  review  of  the  Magis- 
trates. StiOj  They  thought  a  Corporation  might  subsist  though  reduced  to 
one,  therefore  the  Convener  and  his  brethren  of  Ayr  having  found  the  Iti- 
corparatioQ  of  Skinners  extinct,  because  reduced  to  one,  and  excluded  that 
one  from  sitting  with  them,  the  Magistrates  revarsed  their  act  and  fined 
them  in  a  fine  and  expenses.  Up(»i  a  suspension  of  this  decreet,  the  Lords 
found  the  Convener  and  his  brethren  did  wrong  in  excluding  John  Camp- 
bell firom  a  vote  as  Deacon  of  the  Skinners,  and  found  that  tlie  Magistrates 
have  a  right  of  review ;  and  therefore  found  the  letters  orderly  proceeded 
for  reponing  the  said  John  Campbell ;  but  suspended  simpliciter  as  to  tl^e 
fine  and  expenses. 


1  ise.    Junns  24f.  Maxton  against  Monciieiff. 

Session  competent  to  judge  of  the  legality  of  Ministers!  admissions  ad 
effectum  to  judge  of  the  right  of  the  stipends*     Vide  Patronage.    .(See 

(DiCT.  No.  68.  p.  1331.) 

■■ ■  ■■■  ■    ■  ■*    ■  ■■  i  1^ 

1736.    July  28. 

Sib  Alexander  Ramsay  against  Mr  James  Chalmers. 

Neither  the  General  Assembly  nor  Professors  of  Universities  can  make 
regulations  to  bind .  bursers  as  to  their  qualifications  t  and  ther^ic^re  Sir 
Alexander  Ilamsay  of  Balmain  having  the  presentation  of  certain  divinity* 
burses  in  Aberdeen ; — ^found  that  the  Professof s  could  not  refuse  tliem  far 
not  having  certificate%from  their  Presbyteries. 

2  02 


No.  ,9, 


Na  tO« 


No.  it. 


No.  12. 


No.  IS. 


No.  14. 


No.  1^. 


Appskd.  II.]  jurisdiction.  {BLomk 

1736,    December  2.        Eveleigh  against  Sie  John  Beuce. 

The  King  in  Council  having  reversed  a  decreet  of  condemnation  of  a 
ship  and  cargo  by  the  Admiralty  in  Bermudas^  and  ordered  refititiftion  or 
their  vahies,  the  said  values  to  be  ascertained  by  the  Court  of  Admiralty 
of  Bermudas,  and  that  the  appellant  be  at  liberty  to  surcharge  the  value 
mentioned  in  the  apprizement  taken  by  order  ci  that  Court ; — in  a  process 
at  the  owner's  instance  against  Sir  John  Bnice,  who  was  Governor  of  Ber- 
mudas, tlie  Lords  found  it  not  competent  f<nr  tfaem  to*  take  pro(^  of  the 
value  of  ship  and  cargo,  or  upon  tlie  surcharge  of  the  value  mentioned  in 
the  apprizement  taken  by  order  of  the  Ccnut  of  Admiralty  of  Bermudas» 
so  far  as  it  is  not  already  determined  by  the  said  Court*  in  obedience  to  the 
crder  by  the  King  in  CoundL 


17S7.    June  21.  Meldeum  against  Gibb. 

The  Lords  thought  they  C0uld  not  prescribe  a  sdieme  of  labourii^  to  • 
tenant. 


I7S7.    Jvly  la    Me  Duncan  Fobjws  of  CuUoden,  Prasses  Designaius. 

The  President  at  his  admission  must  imd^go  the  same  form  of  trial  as 
the  other  ordinary  Lords.  ♦ 


1 787.    November  29. 

Alexandee  Ross  against  Sie  Hugh  Hamilton,  alias  Daleymfle  of 

Bargeny. 

A  raoMissoEY-NOTE  bearing  to  be  granted  by  a  Scotsman  while  in 
France  to  a  French  woman  (while  in  the  hands  of  her  doers  here  in  order 

*  The  following  eulogium  upon  President  Forbes>  which  appears  in  Lord  Elchies^s  Note  Bod; 
written  by  his  Lordship  upon  the  occasion  of  the  death  of  that  eminent  Judge,  is  worthy  of 
being  recorded:-^'*  December  10,  IT^?.-— This  morning  about  eight  died  Duncan  Fixbes  of 
*'  CuHoden,  Lord  President  of  the  Session,  very  muijh  and  moat  justly  regretted ;  for  &e  had 
^'  many  valuid>le  qualities,  that  procured  him  general  este6m>  both  in  his  private  IMe  and  «i  hk 
^  public  office  of  a  Judge.  And  as  before  his  time  I  never  saw  that  office  sapplie^  either 
^  with  so  much  dignity,  or  so  much  to  the  satisfaction  of  the  country,  as  while  he  enjoyed  iW 
^  wUch  was  litde  more  than  ten  years^  so  I  do  not  expect  ever  to  see  it  so  well  supplied  again/' 


-  Apfbkb.  IL]  ;R71USDICTI0N.  [EhCBnuu 

to  get  payment)  attached  by  the  alleged  granter  as  fbiged  ;~*the  Lords,  in       ^^  ^^' 
lespect  that  no  judicial  demand  had  been  made  upon  it,  and  that  the  ere* 
ditor  did  not  subject  it  to.  a  trial  here,  found  themselves  not  competent  to 
try  the  Margery,  and  ordered  the  note  to  be  given  up  to  the  woman's  agents. 


l7S8.    January  10.        Sinclaib  ^ain#f  M'Leod  of  Cadboll.  i 

Sesston  no  competent  Court  for  levying  tlie  penalties  of  tfie  act  8vo. 
Anns  and  9mo.  Anna^,  ccHiceming  apprentices'  indaitures,  though  they  can 
declare  the  nidlity.     Vide  Apprentice. 


1738.     July^T. 

Peocubator-Fiscal  qS  the  Admiralty-Court  a^inst  M'Kenzie  of 

Corrie. 

The  Judge- Admiral  having  tried  a  process  of  oppression  against  a  Bailie 
for  seizing  and  carrying  off  herrings  and  nets,  &c.  without  any  trial  or 
sentence,  and  fined  the  Bailie ;— upon  a  suspension,  the  first  objection  was, 
that  the  Judge- Admiral  coold  not  try  the  crime  without  a  Jury,  which  the 
Lords  repelled,  since  it  could  not  affect  either  Kfe,  limb  or  fame,  21st  July 
1 788  ; — HcBy,  That  the  witnesses*  were  all  testes  singulares^  and  two  wit- 
nesses did  not  concur  as  to  the  same  act^  which  was  also  repeUed ;  because 
they  thought  this  a  general  crime,  (though  some  differed,)  and  found  the 
letters  orderly  proceeded.    (See  Dict.  No.  C27.  p.  7510.) 


1 738.    November  28. 

Town  of  Lanark  against  Commissary  Hamilton. 

NoTwiTHSTANpiKG  a  general  power  in  the  Commissary  of  Lanark's 
commission  to  hold  courts  in  any  {^ce  of  his  jurisdiction,  yet  because  of 
the  ancient  use^and  custom,  he  was  found  obliged  to  hold  his  ordinary  courts 
at  Lanark;  but  prgudice  upon  extracnrdinary  emergents  to  hold  courts 
pro  re  nata  elsewhere  within  his  jurisdiction*  (See  Dict*  No.  297;  p.7582.) 


No.  16. 


No,  17. 


No,  18. 
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1739.    December  12. 

Commissary  Clbrk  of  Laui^er  against  Tljie  Commissaries  of  Edin-' 

No.  19.  BURGH. 

^  «  » 

Xhe  Lords  demurred  as  to  the  Commissaries  of  Edinburgh's  powers  to 
confirm  testaments  in  inferior  Commissariots  during  a  vacancy ;  but  found 
that  they  themselves  had  power  in  case  of  such  vacancy  to  name  a  Com- 
missary, and  accordingly  named  one  for  Lauder.  (See  Diex,  No.  150. 
p.  7482.) 

%*  They  did  the  same  8d  November  1742,  upon  the  death  of  the  Com- 
missary of  Stirling,  Thomas  Christie,  Supplicant.  (See  Dict.  No.  152.) 
p.  7433.). 


No.  21. 


1739.    December  21. 

Captain  Charles  Campbell,  and  Mary  Campbell,  agaimt  Eliza 
No.  20.  BETH  and  Jean  Campbell. 

The  same  found  (as  in  No.  8,)  as  to  a  power  to  two  friends  to  give 
provisions  (or  rather  indeed  to  diminish  provisions  settled  by  a  contract  of 
ttiarriflge  to  their  children.)     Vide  Mutual  Contract, 


1 741 .    January  27.        King's  College  of  Aberdeen. 

The  Court  found  a  good  many  years  ago,  that  a  man  having  mortified 
a  sum  for  a  fund  for  certain  bursaries  in  the  CoUe^  of  Aberdeen,  the 
patronage  of  which  he  gave  to  Sir  Alexander  Ramsay,  and  committed  the 
trust  of  the  money  tp  the  town  of  Aberdeen,  to  employ  it  on  land  or  in- 
terest, and  the  town  refusing  to  accej^t  of  the  trust,  that  the  Court  came  in 
tiie  place  of  the  town.  The  judgment  is  mentioned  in  a  petition  of  Sir 
Alexander  Ramsay's  the  patron,  23d  February  1 745»  which  I  keep  because 
of  the  novelty  of  the  decision.     Vide  Tbust. 


1 741 .    February  IS.    Town  of  Hamilton  against  The  Earl  of  Hynd- 

No.22.  ^^^^' 

Sheeiff-coubt  being  held  £»*  near  200  years  in  a  burgh  of  Regality, 
(the  Lord  ef  Regality  being  generally  also  l%eri£P,)  though  the  pubUcations 


Afpekd.  IL]  JXnilSDICTION.  [Elchiiw. 

were  all  at  the  head  burgh  of  the  shire,  at  least  of  that  ward,  the  Sheriff       ^To.  S9« 
cannot  remove  the  court  to  the  said  head  burgh.    And  the  Lords  thought 
that  the  Sheriff,  (yea  and  aD  Sheriffs,)   have  power  over  the  jails  and 
court-houses  in  burghs  of  Regality  within  their  jiu-isdiction. — Adliered. 


1741.    June  n.     Baebara  Newlands  rtc^flWi  Newlanps  and  Roy.  „    _^ 

^  No,  23. 

Upon  a  complaint  of  subornation  of  peijury,  the  Lords  having  granted 
summary  warrant  to  apprehend  one  Newlands,  and  not  being  found,  they 
granted  warrant  to  charge  him  to  compear  under  the  pain  of  rebellion  and 
putting  him  to  the  horn ;  and  upon  a  reclaiming  bill,  founded  on  the 
novelty  and  want  of  powers,  they  refused  it*    (See  Dict.  No.  69^  p.  733  K) 


1 74ft.    June  S3.    Pkocurator-Fisc al  cf  the  Justices  of  Haddixgton. 

However  Justices  of  Peace  may  stop  building  pigeon-houses,  when  con- 
trary to  law  as  a  public  nuissaice,  they  are  not  competent  judges  to  demo- 
bs them  after  they  have  been  built  and  possessed  many  years* 


1741.    Jtily  2.        Ord  and  Foord  against  Robertson. 

A  Baron  and  his  Bailie  fined  L.50  sterling  for  an  oppressive  imprisini- 
ment 


1 742.    February  SO, 

Master  of  the  Mint  against  Francis  Stuart  and  Others. 

Some  tradesmen  who  had  been  employed  by  Mr  Bruce  deceased.  Master 
of  the  Mint,  to  make  reparations,  piursued  Bothwell  tlie  present  Master, 
wlio  a^uaUy  receives  from  the  Crown  money  to  pay  salaries  and  other 
feharge^  by  way  of  imprest,  and  to  account  for  payment  of  these  reparations. 
We  pretty  unanimously  found  that  we  had  no  jurisdiction  in  the  process.. 
(See  DiCT.  No.  71.  p^  7337-) 


1 742.    Jtdff  24^       Skippers  of  Irvine  against  Hamilton. 

» 

The  Lords  found,,  at  least  agreed,  that  by  the  law  every  Judge-Ordi- 
nary may  punish  the  importation  of  Irish  victual  by  fine  and  imprison- 


No.  2*. 


No.  25. 


No,  26, 


No.  27 
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Ne.  e7«        ment    Qdo,  They  found  that  tibe  act  170S  did  Hot  cbitimunicate  to  theia 

the  powers  given  th6  Council  by  thie  act  1672,  nor  any  other  powera» 
except  that  of  transportation  of  transgreiisors  under  the  degree  of  heritors ; 
and  of  consequence  they  found  the  clause  and  trial  within  six  months  ex- 
tended only  to  that  single  case.  They  also  found  that  this  crime  was  not 
proveable  by  oath  of  party,  notwithstanding  the  clause,  to  be  proven  pro  ut 
dejure.  They  adhered  to  that  part  of  the  interlocutor,  finding  the.  trial 
was  limited  to  six  montlis  only  with  respect  to  the  superadded  penalties  of 
transportation ;  but  altered  the  other  part  with  respect  to  oath  of  party, 
and  ibimd  that  it  might  be  so  proven.  On  a  second  petition  they  adhered. 
(See  DiCT.  No,  70.  p.  7SS5.) 


No.  28. 


No.  29. 


Ko.  SO. 


1 744.    February  1 1 .        Commissary  Clerks  against  Pringle- 

Commissaries  are  competent  to  incident  reductions  or  defences  against 
testaments,  on  the  head  of  incapacity  alleged  inddenter  in  the  process  of 
confirmation.  Advocation  refused,  though  the  nearest  of  kin  had  already 
raised  a  reductibn  before  this  Court  (November  29th  1743,  Justioe-Clerk 
Reporter  firom  the  bills.  And  the  testament  being  upon  proof  sustained  by 
the  Commissaries,  the  executor  insisted  to  be  assoilzied  fix)m  the  reduction 
in  this  Court,  and  craved  warrant  to  transmit  the  proof;  which  tlie  Com- 
missaiy-derk  opposed,  unless  he  would  extract,  though  he  had  extracted 
his  confirmation »— -but  we  granted  the  warrant. 


1744.    Julys. 
Professor  Craigie  against  Professors  of  New  College  of  St. 

Andrews. 

The  Lords  found  that  they  had  no  jurisdiction  to  give  a  Professor  in  an 
University  an  equal  salary  with  the  other  Professors,  or  more  than  he  was 
in  possession  of  or  was  entitled  to  by  the  foundation,  or  by  some  Royal 
visitation,  even  supposing  the  revenues  of  the  College  could  bear  it. 


1744.    Jidy  17.        Shebiffs-Depute  of  Edikbuegh,  Supplicants. 

On  the  death  of  the  Earl  of  Lauderdale,  Sheriff-Prindpal  of  Edinbui^ 
the  Lords,  on  a  petition  of  his  deputes,  attth<»u5ed  them  to  contioae  in 
ihdr  offices  till  another  Sheriff  was  named.    (See  Dict.  No.  158.  p.  7489.) 


AfKND-  IL]  JURISDICTION.  [Ei.chies. 


1744i    July  20.     Messenoeus  of  Edinbuegh  against  Drummond. 

We  refiwed  a  suspension  of  an  admission  of  a  messenger  by  the  Lord 
Lyon  on  pretence  of  his  being  of  bad  character  and  guilty  of  bad  practices, 
because  no  complaint  had  been  first  made  to  tlie  Lord  Lyon. 


1744.    July  25. 

RoBEETSON  against  Sir  James  Stirling,  and  Other  Commissioners  for 

Raising  Recruits, 

Found  that  the  Court  cannot  review  or  suspend  the  sentence  of  tlie 
Commissioners  of  Supply  and  other  Commissioners  appointed  by  the  late 
act,  adjudging  one  to  serve  as  a  recruit,  SOth  June  1744. — Adhered,  and 
further  found,  that  we  could  not  stop  execution  or  suspend  these  sentences, 
on  pretence  that  the  Commissioners  had  not  qualified  in  terms  of  that  act. 

%*  The  like  judgment  with  the  first  point  given  on  the  petition  of  a 
messenger  at  Glasgow  who  had  been  adjudged  a  recruit  1 8th  July  1 744; 


[  1 74t5.    February  24.        Earl  of  Bre adalb ane's  Petition- 

i 

On  the  petition  of  the  Earl  of  Breadalbane,  we  ordered  the  Director  of 
the  Chanpery  to  fill  up,  in  a  blank  that  had,  it  seems,  been  left  for  that 
purpose  in  the  register-book,  the  patent  of  his  honours  which  passed  the 
great  seal  16th  August  1681,  but  neglected  then  to  be  recorded  in  the 
books,  and  therewith  to  insert  this  order ;  and  this  we  did  the  ratlier  be. 
cause  rf  a  precedent  26th  November  1 635,  where  the  Court  ordered  a 
I  charter  by  Queen  Mary  in  1565  to  Sir  John  Balleriden  of  Achinounshill, 

of  the  ofike  of  door-keeper  of  the  Exchequer  to  be  recorded,  and  which 
precedent  we  found  in  the  condescendence  in  the  case  Sir  Alexander  Cock- 
lyom  agdiiwt  S&c  WiUiam  Cockburn. 

2P 


No  »1. 


No.  32; 


No.  33. 


No.  84. 


No.  35. 
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Append.  II.]  JURISDICTION.  [ELcniESt 

1 746.    July  1 .  Jean  Denholm,  Petitioner. 

>     » 

There  having  been  a  long  vacancy  in  vthe  Magistracy  of  Edinburgh, 
through  the  rebels  possessing  themselves  of  the  town  before  Michaelmas 
1 745,  the  Lords,  upon  the  petition  of  Jean  Denholm,  relict  of  Stewart  of 
Ballachtoul,  authorized  Bailie  Hamilton,  one  of  the  Bailies  for  last  year, 
to  receive  resignation,  and  to  give  the  petitioner  infeflment,  though  some 
doubted  of  our  powers.     (See  Dict.  No.  155.  p.  7485.) 


1746.    July  16.    Scott  of  Brotherton  against  Fullerton  of  Galary,  (§c. 

Though  the  Session  when  they  decree  ad  factum  prasstandum  may 
ordain  the  defenders  to  perform  under  a  penalty,  yet  many  of  the  Lords 
thought  we  could  not  appoint  penalties  for  future  transgressions  of  the  law 
other  than  what  the  law  has  appointed  ;  and  therefore,  though  we  ordered 
Brotherton  to  alter  his  cruives  and  cruive-dike,  in  terms  of  our  interlocu- 
tor, under  L.50  penalty,  yet  we  refused  to  appoint  penalties  for  future 
transgressions.  Yet  afterwards  we  altered,  and  found  that  proper  penalties 
ought  to  be  appointed  also  for  these,  and  remitted  to  the  Ordinaiy  to  hear 
parties  what  these  penalties  should  be.    (See  Dict.  No.  II.  p.  14264.) 

\*  And  we  found  that  even  a  Baron  Bailie  had  that  power,  and 
therefore  the  Bailie  having  fined  one  for  cutting  wood,,  and  ordered 
him  to  find  caution  not  to  molest  the  pursuer,  or  cut  any  more  of  his 
woods  in  that  place  under  the  penalty  of  L.100  Scots,  we  refused  a  sus- 
pension of  tlie  decree^"— 9tb  July  1 746,  Minister  of  Luss  against  Colquhouik 


1746.    July  81..  James  Braidwood,  Petitioner^ 

The  Lords,  some  weeks  ago,  on  the  petition  of  one  Beugo^  mithorized^ 
one  of  the  old  Bailies,  as  Bmlie,.  to  complete  the  steps  necessary  to  give 
BeugQ  the  benefit  of  the  act  1696  in  favour  of  insolvent  debtors,,  which  liad 
been  begun  in  August  or  September  1 745  ;  and  tins  day,  on  the  petition 
of  James  Braidwood,  they  authorized  Bailie  Gavin  Hamilton,  and  two  or 
three  more,  or  any  one  of  them,  to  execute  that  act,  and  give  insolvent 
debtors  the  bene^t  of  it.    (See  DiCT-  No.  157.  p.  7486^ 
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1746.    JulySl. 
Thomas  Ogilvie  of  Coul  against  Ca^vtaih^  Charles  Hamilton  of 

Cobham's  Dragoons. 

On  a  complaint  against  a  Captain  in  the  army,  one  Hamilton,  for  his 
seizing  and  disposing  of  the  complainer's  tenants'  cattle,  furniture,  &c.  and 
turning  them  out  of  possession  on  pretence  that  these  tenants  had  been  in 
the  Rebellion,  the  Lords  ordered  the  complainl  to  be  served  on  the  Captain, 
and  him  to  answer  five  days  after  service,  and  prohibited  any  further  intro- 
mission in  the  meantime ;  and  no  answers  being  put  in,  they  found  him 
guilty  of  a  contempt,  and  granted  warrant  to  commit  him  to  prison  till  he 
should  find  caution  at  the  sight  of  the  Sheriff  to  answer  the  complaint,  and 
to  pay  what  damages  should  be  awarded. 


1747.     July  21. 
I  Commissaries  of  EDiNBUBan  against  The  CoMMtssAEi£S  of  Duneeld. 


1747.    July  22.        John  Blair  against  Hugh  Blair  of  Borgue. 

Marriage, — declarator  of  nuUily  thereof  oh  the  head  of  idiotry  may  be 
tried  before  the  Commissaries  of  Edinburgh,  and  without  any  inquest  or 
farieve  of  idiotry.    (See  Dict.  No.  280.  p.  7561.) 


1 747.    December  S.        Morison  of  Craigleith  against  Stewarts. 

A  DEBTOR  to  a  minor  (whose  £ither  and  adpiinistratoMn-law  was  abroad) 
in  L.1000  sterling,  heritably  secured,  offered  payment,  and  because  he  could 
not  discharge,  presented  a  sui^iudon  and  offered  to  consign.  The  minor's 
friends  at  the  same  time  foimd  a  proper  debtor  to  borrow  the  money.    The 

iv2 


No.  87. 


;  The  parishes  of  Cramond,  Aberlady,  and  Abercom,  found  to  be  within         ^^'  ^* 

j  the  jurisdiction  of  the  Commissaries  of  Edinburgh,  and  not  in  that  of  the  . 

1  Commissary  of  Dunkeld,  though  they^  were  thou^t  to  be  in  the  diocese  of 

f  Dunkeld.    (See  Dict.  No.  279.  p.  7558.) 


No.  89. 


No.  40. 
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No.  4a        Court  thought  there  was  no  necessity  to  appoint  a  curator  bonis,  and  that 

they  could  directly  authorise  the  minor  to  discharge  and  renounce  tbefott. 
mer  security,  the  money  being  at  the  same  time  te-employed  on  sufficient 
security,  and  therefore  remitted  to  the  Ordinary  on  the  bills  to  enquire  into 
the  sufficiency  of  the  new  security.  (This  was  Lord  Roystonls  heir,  son  to 
Colonel  Stewart,) 


No.  41. 


No-  42. 


No.  i8. 


1748.    Jafiuary  6.        Cavers  Douglas's  Case* 

Upon'  the  claims*  given  in  pm'suant  to  the  iate  act  for  abolishing'heritable 
jurisdictions,  and, for  giving  our  opinion  touching  the  value  of  them,  we 
£3imd  in  the  case  of  Cavers  Douglas,  that  in  respect  of  a  private  act  of  Parlia- 
ment in  16SS,  proceeding  on  his  own  petition^  whereby  his  Sheriffship  was 
declared  redeemable  by  the  creditors  for  L.20,000  Scots,  he  therefore  could 
daim  no  more.  But  in  our  report  to  the  King  in  Council,  we  also  reported 
our  cqpinion  touching  the  value  of  it,  by  the  same  rule  that  we  valued  other 
heritable  Sheriffships,,  if  it  had  not  been  so  redeemable. 


1748.    January  7.       Eakl  of  Morton's  Case  a»  to  Langton-. 

Langton  had  been  part  of  the  regality  oTMorton,  but  had  been  sold  off 
cum  privUegio  ,regalitatts,  and  charters  granted  in  these  temis  by  tlie 
Crown,  and  since  purchased  back  by  the  fiunily  of  Morton^  We  founds 
that  the  alienation  dissolved  the  regality,  and  that  the  privUeffium  regali- 
tatis  could  not  pass  with  the  lands  to  the  purchaser  without  i^  new  erec* 
tion,  and  that  Earl  of  Morton's  purdiadng  them  back  could  not  revive 
again  the  regality  as  to  these  lands^ 


1748.    January  12.  A.,  against  B^ 

We  determined  two  general  points  on  which  many  cMms  depended,  after 
full  hearings  at  the  Bar  and  memorials ;  viz.  I  mo,.  That  the  positive  pre- 
0cription  was  suffident  to  sustain  all  heritable  jurisdictions,  whether  Sfae-^ 
zi£fships  or  regalities,  though  granted  after  the  acts  of  James  ILin  I4t5&; 
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ado^  That  ratificatioiis  in  Parliament  were  suffident  to  sustain  regalities^       Ho*  4^ 
though  created  after  theae  acts.  But  the  Bar  did  not*in^st  for  our  judgmestt 
mth  respect  to  ratifications  of  Sberi£fships,  because  they  were  all  safe  by 
prescription.  ^ 


1748.    January^!* 

Eaul  of  MoETON's  Claim  of  Justiciaey  of  Oekne y. 

Found  that  the  Justiciary  of  Orkney  is  subordinate  to  the  High  Court 
of  Justiciary ;  but  afterwards  in  valuing  it,  we  put  the  same  value  on  it  as 
we  did  on  regalities,  where  the  Lord  was  also  heritable  Sheriff  of  the  sam6 
lands« 


1748.    January  26.        Lords  of  Regality  and  Bishops,  Ctaimants. 

Found  that  Lords  of  Regality,  and  even  Bishops  who  were  such,  might 
create  heritable  Bailies  of  Regality. 


Eodem  die. 

Earl  of  Eglinton's  Claim  of  Sheriffship  of  Renfrew  and  Regality 

of  Paisley. 

<  « 

•  Earl  of  Eglinton's  daim  of  Sheriffship  of  Renfrew  and  Regality  of  Pais- 
ley :  These  were  by  the  investitures  redeemable  by  the  Crown  for  L.5000 
sterling ;  but  we  found,  that  notwithstanding  thereof,  if  the  true  value 
should  appear  to  be  less,  he  could  on  this  act  claim  no  more  than  the  true 
value.  However,  when  we  came  to  value,  the  value  c^  it  amounted  to  that 
ium. 


1746.    March  K 

The  Cases  of  Urquhart  and  Patrick  Hepburn,  as  A^udgers  from  Sir 
John  Gordon,  Deputy-Sheriff  of  Parts  of  the  Shire  of  Cromarty. 

The  Lords  found,  that  heritable  Sheriffs  could  create  heritable  Deputy- 
Sherifis  over  different  parcels  of  the  shire,  and  sustained  the  claims  of  these 
Deputies,  renitent  Minto,  Monzie,  Tinwald,  ct  mc,  (but  I  was  in  the  chair, 
and  it  came  not  to  my  vote.) 


No*  44. 


No.  45. 


No.  46. 


No.  47. 


No.  48.. 
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1749.    January  10. 

John  Coutts  and  Company  agninst  Ramsay  and  STtwAHT. 

Session  found  not  competent  to  advocate  processes'  from  the  conserva- 
tor's Court  at  Campvere.  It  did  not  appear  very  dear,  whether  in  case  of 
the  conservator's  committing  iniquity  there  lies  any  remedy  ?  or  what  is 
the  remedy?  but  we  were  dear  it  is  not  in  the  Court  of  Session.  (See 
DiCT.No.  77.  p.  7341.) 


1748!.    January  11. 

Case  of  Sir  John  Houston  and  Mn  George  Brown,  Advocate, 

m    No.  49. 

Procedure  in  con-       YESTERDAY,  in  the  middle  of  a  cause,  a  complaint  came  from  one  of  the 
breach  ^f^he  Outer-House  clerks  to  Minto,  who  had  been  a  little  before  examining  Sir 

peace  in  Court.       John  Houston,  in  a  cause  at  liis  Lady's  instance,  and  had  left  it  to  the  clerks 

and  lawyers  to  finish  when  he  was  called  to  the  Inner-House ;  that  after  he 
was  gone,  upon  a  question  being  proposed  by  Mr  Brown,  Sir  John  had 
called  him  an  impertinent  or  insignificant  puppy,  and  that  a  squabble  had 
like  to  have  ensued  had  they  not  been  separated*  The  President  on 
being  shown  this,  immediately  hushed  the  House,  and  we  sent  two  macers 
with  a  signed  warrant  to  search  for  and  apprehend  Sir  John,  and  bring  him 
before  the  Court ;  and  in  a  very  little  time  they  found  and  brought  him. 
Then  the  House  was  again  hushed,  and  first  Sir  John,  and  next  Mr  Brown, 
separately  examined.  The  fact  was,  that  Brown  said  to  Mr  Thomas  Hay, 
Sir  John's  lawyer,  that  with  his  leave  he  would  put  a  question  to  Sir  John ; 
and  the  question  being  put,  Mr  Hay  said  he  thought  it  already  answered 
by  a  written  correspondence  that  he  had  signed  for  Sir  John,  which  he 
shewed  him ;  but  Brown  after  reading,  thought  the  question  not  ans\vered» 
and  therefore  desired  to  have  it  answered ;  on  which  Sir  John  turning  to 
Mr  Hay,  said,  "  Am  I  obliged  to  answer  every  question  that  an  imperti- 
"  nent,  (or  as  some  called  it,  insignificant)  puppy  will  put  to  me.**  Where- 
upon Brown  took  Sir  John  by  the  nose  and  squeezed  it  about,  and  then 
they  were  both  seized  and  separated  by  those  present.  As  the  day  was  &r 
spent  before  the  examinations  were  finished,  we  committed  Sir  John  to  the 
tolbooth  of  Edinburgh,  and  Brown  to  the  Canongate  tUl  this  day,  and 
ordered  the  persons  present  to  be  cited  to  attend ;  and  this  day  we  again 
hushed  the  House  and  examined  the  witnesses,  none  being  allowed  to 
remain  but  these  two^  and  a  friend  or  two  with  Sur  John.    The  fact  came 
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out  as  above,  only  one  witness  said,  that  Sir  John,  after  his  nose  was  pulled.  No.  49. 
put  his  right  hand  towards  his  sword,  when  he  was  gripped.  We  then 
removed  them  to  consida:  of  the  case,  and  at  removing.  Sir  John  left  a 
signed  paper,  begging  pardon  of  the  Court,  and  wishing  no  further  censure 
might  be  inflicted  on  Air  Brown ;  and  a  little  after  Mr  Brown  also  sent  in 
a  paper  much  of  the  same  sort.  In  advising,  it  was  agreed,  that  before 
resolving  on  the  censure,  the  President  should  acquaint  Sir  John,  that  of 
himself  it  was  expected  that  he  would  ask  pardon  of  Mr  Brown  for  the  in- 
jurious expression,  and  promise  that  he  woiild  retain  no  further  resentment 
of  what  had  passed ;  and  as  the  promise  was  made  in  face  of  Court,  they 
would  look  upon  it  as  made  upon  honour,  though  that  was  not  a  style  the 
Court  used ;  and  that  Mr  Brown  should  be  acquainted,  the  Court  expected 
tiiat  of  himself  he  would  ask  pardon  of  Sir  John,  and  make  the  like  promise. 
Sr  John  said,  "  if  the  Court  would  order  liim,  he  would  do  any  thing  in 
*•  obedience  to  their  order,  but  had  nothing  of  himself  to  acknowledge ;"  and 
after  being  again  and  again  pressed,  he  said  to  Mr  Brown,  *^  Since  the 
"  Court  desires  it,  I,  in  obedience  to  them,  beg  your  pardon ;"  and  Mr 
Brown  inrnoediately  answered  in  substance,  ^  that  he  was  sorry  for  what 
*'  had  happened,  and  since  you  beg  my  pardon,  I  also  beg  your  pardon ; 
**  and  if  Sr  John  is  willing  to  promise  that  there  shall  be  no  more  of  it,  he 
"  was  ready  on  his  part  to  make  the  like  promise  ;'*  but  Sir  John,  after  a 
good  deal  of  speaking,  reftised  to  make  any  promise ;  and  thereupon,  as  it 
was  then  two  o'clock,  and  the  Court  afterwards  to  be  held,  we  remanded 
Sir  John  back  to  prison,  and  ordered  Mr  Brown  to  appear  to-morrow  at  ten 
o'clock.  And  1 2th  January,  Sir  John  and  Brown  both  promised  to  keep 
the  peace ;  and  thereon  we  pronounced  sentence,  fining  each  of  them  in 
600  merks  to  tlie  poorVbox,  and  each  of  them  to  find  bail  with  one  or  two 
cautioners,  (under  the  penalty)  to  keep  the  peace  both  in  general,  and  w^ith 
cne  another  for  two  years,  under  the  penalty  of  L.500  sterling,  to  be  paid  in 
case, of  contravention  to  any  of  om'  derks^  to  be  disposed  of  as  tlie  Court 
shall  direct. 


^^^ 


17^9.    DeccTiiber  13. 

Friendly  Insueance  Company  against  The  Royal  Bank; 

In  a  process  between  the  Insurance  Office  and  the  Royal  Bank,  so  many 
of  the  Lords  were  concerned  in  the  one  or  the  other  Company,  that  if  they 
\trere  declined  there  did  not  remain  a  quorum ;  and  thevefore  they  were  not 


No.  50. 
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No.  5a      aflowed  to  decline  themselves,  not  even  the  Justice^Clerk,  tlunigh  aA  £str»-. 

ordinary  Director  of  the  Bank ;  but  Lord  Milton,  the  Deputy-Governor, 
was  allowed  to  decline  himselC 


No.  51. 


No.  52. 


No.  53. 


1 150.    Januai-y  5.     Collectoe  Shaw  against  Collector  Geosset. 

A  PROCESS  at  the  instance  of  Collector  Shaw  at  Perth,  against  Collector 
Grosset  at  Alloa,  for  the  half  of  the  prosecutor's  shai-e  of  some  tobacco  con- 
demned in  Exchequer,  said  to  be  due  to  him  as  first  discoverer  by  the 
act  Geo.  I.  cap.  21,  J  7,  was  found  not  competent  in  this  Court ;  and  there^ 
fore  the  process  was  dismissed,  for  we  thought  it  competait  only  in  the 
Court  of  Exchequer, 


1750.    July  38. 

John  Dunlop  against  Ke:nnoway,  Stampmaster  in  Linlithgow. 

Ninety  hogsheads  of  lintseed  being  seized  and  condemned  by  the  Jus-' 
tices  of  Peace  of  Stirling  as  insufficient  for  sowing,  and  imported  contrary 
to  the  act  13th  Geo.  II.,  a  bill  of  suspension  was  dS^ed  for  that,  1^,  The 
Justices  were  sole  judges  only  where  such  lintseed  is  offered  fdr  sale;  Srflo, 
It  is  only  in  that  event  that  any  penalty  or  forfeiture  is  enacted,  and 
though  importation  be  prohibited,  yet  neither  penalty  nor  forfeiture  is  an- 
nexed ;  Sfe'o,  OfTered  proof  that  the  seed  was  fit  for  sowing  by  making  the 
experiment,  though  it  was  discoloured  by  a  tedious  voyage  fcora  Holland : 
But  we  found  the  bill  of  susp^ision  not  competent,  and  therefore  refused  it 


1751.    January  16. 

The  Duke  of  Athol,  Bisset,  and  Edwards,  against  Murray. 

Tas  Duke  of  Athol,  Bisset,  and  Edwards,  having  pursued  reduction  of 
a  bail-bond  taken  by  him  fix>m  Bisset  and  Edwards  for  his  servant  Murray, 
whom  he  was  to  employ  under  him  to  collect  customs  at  AUoa,  for  L.1000 
sterling  in  the  King's  name,  and  likewise  reduction  of  accounts  stated  be- 
twixt Grosset  and  Murray,  making  Miuray  debtor  in  L.1 100  sterlings  on  the 
head  of  firaud  and  circuiiiveatikKi^  both  ia  eliciting  these  bonds  from  the 
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pnrftievs,  and  in  fitting  the  accounts  with  Murmy,  and  concluding  for  re«  No.  53. 
]»etition  of  L.500  staiing.  paid  by  the  Duke  of  Athol  to  Grosset  as  Bissef  9 
half  of  that  bond ;  the  Loi^  thought,  that  the  Exchequer  alone  was  the 
proper  Court  for  such  a  process,  especially  so  long  as  any  part  of  the  money 
was  due  to  the  Crown,  though  if  it  had  been  fraudulently  elicited  by  a 
third  party  not  debtor  in  the  bond,  such  fraud  might  have  been  tried  in 
this  Court  to  the  effect  of  giving  damages ;  but  as  against  the  granters  of 
die  bond,  we  thought  it  behoved  to  produce  a  collision  of  jurisdiction's^ 
there  having  already  issued  extents  on  that  bond,  a  plea  entered  of  condi- 
tions performed  and  issue  joined.  Our  interlocutor  finds,  that  we  have 
no  jurisdiction  to  proceed,  while  the  suit  against  Edwards  depends  in 
Exdiequer.    (See  DiCT.  No.  78.  p.  7341.) 


1751.    JwieSO. 

Sm  Robert  Pringle,  and  Othek  Justices  of  Beewickshiee.  against 

The  Earl  of  Home  and  Othsrs. 

Though  Justices  of  Peace  may  at  their  Quarter  Sessions  adjourn  to  any 
other  time  and  place,  yet  in  Scotland  they  cannot  appoint  the  Qyartar 
Sessions  to  meet  first  at  any  other  than  their  usual  place  of  meeting ;  and 
the  Justices  of  Berwickshire,  at  least  a  meeting  of  them«  haying  by  an  order 
made  such  an  alteration,  the  Lordsp  upon.  fuU  deliberation,  passed  a  bill  of 
suspension  of  that  order,  and  at  discussing  the  suspension^  they  suspended 
it  simpUciter.     (See  Dict.  No.  81 9,  p.  7602.) 


1751.    Jtdy  4i. 

Belchies  against  The  Governor  of  Edinburgh  Castle. 

In  a  complaint  at  the  instance  of  Thomas  BelchieS)  derk-depute  of  the 
Sheriff-Court,  against  the  Deputy-Govemor  and  Lieutenant  of  the  Castle 
of  Edinburgh^  we  found  that  the  Commander  of  the  Castle  for  the  time 
being,  is  botmd  to  give  access  to  the  officers  of  the  law  ta  execute  the 
Kinfifs  letters  within  the  Castle  of  Edinburirh. 


-^~— awMVai^MMV^IBtH^^^a^ 


1751.    July  25,       Alexakoeb  Goldie  against 


The  members  of  Court  still  retain  their  privilege  that  they  camiot  be 
tued  u)  ii^irior  courts,  not  even  isx  sums  bdow  L/12  sterling,  notwitii- 

3Q 


Ka.54, 


Na  55, 


No.  5t. 
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No.  56.  standing  the  j  urisdietion  act,  as  was  found  me  re/erenie  on  a  bill  of  advoca* 
tion  by  Alexander  Goldie,  writer  to  the  signet,  of  a  process  agaitaat  him  for 
1^.4  sterling  before  the  Ma^trates  of  Edinburgh. 


No.  57, 


No.  58. 


No.  59. 


1752.     January  15. 

Archibald  and  Alexander  M*Dupf  against  Meliss. 

AncHiBALD  M'DuFF  boiight  a  hogshead  of  lintseed  from  Alexander 
M*Duff,  which  he  borrowed  from  Meliss,  who  had  bought  some  lint- 
seed  from  Boog,  who  had  bought  part  of  a  greater  parcel  from  Colin  Brown^ 
where  it  still  lay ;  and  Archibald  and  Alexander  M*Duff  were  brought  to 
Brown's  cellars,  where  Archibald  got  the  hogshead  of  lintseed  that  he 
bought  from  Alexander ;  and  it  proving  insufficient,  both  Archibald  and 
Alexander  M*Duff  sued  Meliss  before  the  Ma^trates  of  Perth  on  the  act 
ISth  Geo.  II.,  and  recovered  decreet  for  L.4. 15s.  as  the  value,  and  L.2.  10s. 
of  fine.  Meliss  suspended,  and  Monzie,  in  terms  of  that  act,  foimd  suspen* 
sion  not  competent.  Meliss  reclaimed,  and  the  difficulty  was,  that  MeUss 
had  not  sold  the  lintseed  to  Alexander  M'Duff  in  tenns  of  the  statute,  but 
only  lent  it  till  his  own  should  come  home,  and  one  farmer  lending  or  giv* 
ing  in  a  present  lintseed  to  another  to  sow  liis  grounds,  would  not  be  within 
the  purview  of  the  act ;  but  as  he  lent  it  to  be  sold,  and  as  Archibald 
M^DufThad  certainly  action  against  Alexander  M*Duff,  Meliss  ought  to 
relieve  him ;  and  therefore  we  adhered^ 


1752.    Februan/ 19. 

Margaret  Semple  against  Elspeth  Marshall^ 

Riots  may  be  tried  without  Jury  by  Sheriffs  and  others,  even  where  the 
punishment  amounts  to  whipping,  correction-house,  or  banishing  the  shire 
or  town,,  as  tlie  Court  thought ;  and  therefore  remitted  back  to  the  Sheriff  a 
riot  libelled  by  way  of  hamesucken. 


1752.    December  19. 

Thomson,  Supervisor  of  Excise,  against  Straiton  of  Laurieston. 

Straiton  of  Laiirieston  recovered  a  decreet  of  the  Justices  of  Feiee 
against  Thomson^  supervisor^  and  other  officers  <^  Exdse^  for  dams^^fos 
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lMivki|g>  on  a  warrant  to  search,  faroke  open  his  cellars,  and  seized  four  hogs-  }fo^  59. 
b«Mb  <of  white  win^,  which  were  not  exctseable,  but  under  the  customs,  and 
were  afterwards  condemned  in  Exchequer  for  not  paying  the  King's  duty, 
and  for  certam  other  irregularities  in  the  seizure.  The  Excise  officers  sw^ 
paided,  and  alleged  that  this  question  could  only  be  tried  in  Exchequer. 
Answered,  That  before  the  act  9no  Geo.  11.  there  might  have  been  some 
hazard  <^  a  collision  of  jurisdictions,  because  before  that  act  the  manner 
and  lawfulness  of  the  seizure  was  part  of  the  issue  tried  in  Exchequer ;  but 
luiw  the  manner  of  seizing  is  no  part  of  the  is3ue  in  that  Court,  and  tha!)e» 
fore  any  injury  committed  in  making  the  seizure,  may  be  tried  in  the  same 
way  as  any  other  injury.  Lord  Drummore  found  the  process  competenl^i 
but  on  redaiming  bill  and  answers,  we  superseded  till  we  might  have  a  con- 
ference with  the  Barons  of  Exchequer. 


175S.    January  81.        Bruce  agaimt  French,  Procurator-Fiscal. 

One  who  has  in  terms  of  the  jurisdiction  act  once  qualified  by  taking 
the  oaths  as  Baron  Bailie  of  one  Barony,  and  lodged  his  eertificate  in  the 
Sheri£r-Court, — ^not  bound  to  qualify  again  as  Bailie  of  another  Barrniy  in  the 
same  shire ; — and  one  being  fined  L.lO  by  the  Sheriff  of  Aberdeen  for  not 
liaving  so  qualified  a  second  time,  we  suspended  the  letters  simplkiter. 


1 758.    August  7.  AucfiiNCLOsa,  ^.  Supplicants. 

A  Sheriff-officer  and  two  Commissary  officers  who  made  a  false 
execution,  the  one  as  officer  and  the  other  two  as  witnesses,  bearing,  that 
the  execution  was  in  their  presence,  though  they  were  not  present,  were, 
in  respect  of  their  ingenuous  confession,  sentenced  only  to  be  put  upon  the 
pillory  at  Glasgow. 


1758.    December  II. 

Justices  of  Peace  of  Fifeshiee,  Petitioners. 

A  petition  was  presented  to  us  in  the  name  of  ten  or  eleven  Justices  ef 
Peace  of  flfeshure,  showing,  that  they  had  convened  before  them  two  Exdse- 
affioers^  who  had  broke  into  Gencpral  Sindair^s  houscj  and  justified  what 

2  Q8 


No.  09, 


No.  61. 


No.  6S. 
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'No.  ^.  they  did  by  tm  pretence  of  a  commission  to  two  of  tiiem  to  act  m  oAbem 
of  the  Customs,  and  a  writ  of  assistance  from  tlie  Exdbequar ;  that  a  writ 
oi' certiorari  from  the  Exchequer  had  been  served  on  these  Justices  to  re- 
move that  process  mto  the  Court  of  Exchequer ;  that  they  having  thereafter 
fined  the  defenders  and  ccmmiitted  them  to  pris<Hi  till  payment,  the  Court 
of  Exchequer  had  issued  an  order  to  the  keeper  of  the  prison  to  set  them  at 
Kberty ;  and  praying  relief.  As  we  had  no  jurisdiction  over  the  Exchequer, 
we  thought  that  we  could  not  receive  this  petition.  Vide  the  proceedings 
upon  it.    (NoTP.s.) 


No.  63. 


1753.    Deccviher  18. 

The  Duke  of  Douglas  against  Two  Justices  of  Peace. 

In  a  question  betwixt  the  Duke  of  Douglas  and  two  Justices  of  Peace, 
reported  by  Lord  Rilkerran  for  advice,  the  Lords  found,  tliat  the  ^^^th  act  2*. 
(^eo.  II.,  for  rendering  Justices  of  Peace,  &c.  more  safe  in  the  execution  of 
theh*  offices,  extends  to  Scotland  as  well  as  England,  though  the  procedure 
must  be  according  to  our  forms,  28th  July  1 752.  And  on  a  reclaiming  bill 
and  answers,  they  found,  1 9th  December,  that  it  did  extend  to  Scotland, 
but  as  the  fact  charged  was  a  wilful  transgression,  and  collusive,  they  found 
that  this  action  did  not  fall  under  the  act  But,  upon  another  reclaiming 
bill  and  answers,  it  was  observed,  that  it  was  impossible  that  any  action 
eould  in  Scotland  be  brought  in  terms  of  that  act  but  biefore  tlie  Court  of 
Justiciary,  where  alone  the  Justices  of  Peace  could  be  tried  by  a  Jury ; 
that  no  action  could  be  brought  without  giving  previous  notice,  and  if  an 
amends  was  offered^  it  must  be  tried  whether  that  amends  was  sufficient, 
and  that  by  the  act  could  oidy  be  tried  by  a  Jury»  and  ngt  by  any  Court  <^ 
law ;  and  as  the  Legislature  could  not  mean  without  express  words,  to 
make  such  an  alteration  of  our  law  and  of  the  jurisdiction  of  this  Court»  no 
part  of  the  act  could  extend  to  Scotland,  if  it  was  not  the  last  dause  linut- 
ing  the  action,  and  that  it  was  impossible  to  separate  that  clause  from  the 
act :  And  as  to  the  second  part  of  the  interlocutor,  that  the  preamble  of 
the  act  proposes  a  remedy  for  all  sorts  of  transgressions,  not  only  innocent 
and  through  ignorance,  but  wilful  and  oppressive,  and  the  rest  of  the  act 
is  calculated  to  answer  both ;  and  the  limitation  in  the  last  danse  is  of  all. 
aorts  c£  actions  against  Justices  of  Peace,  and  the  defenders'  transgression  in 
Hm  case  could  not  possibly  be  worse  than  what  is  menticmed  in  the  pre- 
ambler  and  therefore  if  the  act  extends  to  Scotland,  that  they  were  ttititled 


AfTENB.  n.]  JURISDICTION.  [KLCifiM, 

to  lite  benefit  of  it    And  upon  the  question,  it  was  found  that:  the  act  does       No.  63. 
not  extend  to  Scotland,  6th  FeWuary  1753 ;  but  20th  July  we  altered  this 
last,  and  found  that  the  act  extends  to  Scotland,  and  that  this  case  is  within 
Ae  actr-— Adhered,  18th  December,  5  against  5. 


1754.    February  1. 

SiE  RoBEBT  Go&DON  ogainst  DuNBAa  of  Newton. 

i 

Ik  a  declarator  of  marches,  I  remitted  to  the  Sheriif-Depute  of  Murray 
and  his  substitutes  to  try  the  marches  by  an  inquest ;  and  he  accordingly 
sununoned  an  inquest  of  gentlemen  of  credit,  who  with  great  labour  took 
the  proof  upon  the  ground,  which  they  perambulated  with  most  of  the  wit- 
nesses, and  as  is  too  common  in  such  proofs,  their  depositions  were  directly 
contrary  to  one  another  in  the  march  most  controverted.  But  the  Jury 
took  a  middle  march  different  from  both.  To  this  they  seemed  to  have 
been  led  by  some  very  unsuspected  witnesses,  and  thereon  returned  their 
verdict,  bearing,  '*  that  to  their  conviction  the  boundaries  were,"  &c. 
When  this  proc^  and  verdict  was  reported.  Sir  Robert  Gordon,  pursuer, 
alleged  that  the  inquest  had  acted  as  arbiters,  not  as  judges,  and  had  not 
followed  the  proof  adduced  by  either  party,  but  made  a  new  march  unsup*^ 
pwted  by  any  proof,  and  that  his  proof  was*  the  most  pregnant,  having 
nineteen  witnesses  to  six.  The  defender  Mr  Dunbar  also  contended  that 
Ids  proof  was  the  most  pregnant,  but  was  willing  to  acquiesce  in  tbe  ver- 
dict, and  insisted  that  we  could  not  alter  the  verdict  We  agreed  that  we 
were  not  by  law  tied  down  to  the  verdict ;  but  we  thought  that  great  regard 
was  due  to  the  verdict  on  oath  of  gentlemen  of  character,  in  whose  presence* 
the  proof  was  taken  on  the  ground,  and  who  acted  not  as  arbiters  to  decern 
what  should  be  the  marcli,  but  that  to  their  conviction  such  was  the  march ; 
and  upon  the  question,  it  carried  to  approve  the  verdict. 

See  Steedman  against  Couper,  20th  January  1744,  voce  Adulteby. 

See  Notes. 


No.  64, 
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JUS  QUJESITUM   TERTIO. 


1744.    January  S^    Ceeditobb  of  Mk  Hugh  MrRBAV,  Competing. 

A  MAN  taking  from  his  derk  or  servant  a  receipt  for  money  given  him 
to  pay  creditors,  specifying  the  creditors  that  he  was  to  pay,  gives  no  jus 
fuassittim  or  preference  to  these  creditors  befere  it  be  so  applied ;  and  there- 
fore the  debtor  dying,  all  his  creditors  were  preferred  on  that  sum  according 
to  their  diligence.     Vide  inter  eosdem  voce  Executor — ^Fraud — Mutual 

CONTBACT. 

See  Ogilvie  against  Ogilvie,  2fi  June  1 787,  voce  Faculty,  No.  1 . 
See  Notes. 


JUS  SUPERVENIENS  AUCTORI  ACCREfiSIT  SUCCESSOUL 


1738..    December  22.,   Creditors  of  Gordon  of  Kirkconnell. 

One  havitig  granted  several  different  infeftments  to  creditors  before  he 
was  infeft  himself,  and  he  being  thereafter  ihfeft,  his  infeftment  was  found 
to  aocresce  to  the  creditors  according  to  the  dates  of  their  several  infeft- 
mentSy  and  not  jpori  passu., 

%*  The  like  judgment  given,.1742,  December  10,  Creditors  of  Girdwood. 

See  Thomas  Boyes  against  Ogilvie,  10th  January  1738,  voce  Cautioner, 
No.  7. 

* 
See  Paterson  and  Miller  against  Paterson,  4th  June  1741,  voce  Legacy. 

See  NoTxs. 


No.  1 


No.  I. 
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{Elcqies. 


JUS   TERTII. 


1749-    February  17. 

Mb  Robert  Blackwood  against  The  Creditors  of  Sir  Georqb  Ha- 
milton. 

In  the  case  mentioned,  voce  Rankino,  Blackwood  against  the  Bail  of 
Sutherland  and  Others,  Blackwood's  interest  was  an  infeflment  of  relief  by 
Sir  George  Hamilton  to  his  ison-in-law,  Fleeming  of  Farm,  out  of  whose 
estate  some  of  the  debts  were  paid,  whereof  Sir  George  was  to  relieve  hin:^ 
end  Blackwood  being  creditor  to  both  by  theh*  joint  bonds,  got  assigna- 
tions  to  certain  debts,  some  whereoi^  with  Sir  George^s  consent,  he  had 
transacted  or  gave  up  without  getting  the  full  value,  and  he  had  adjudged 
Farm's  heritable  bond  of  relief  on  Sir  George's  estate.  The  other  ereditor3 
thearefore  objected  that  he  could  not  recover  his  payment  out  of  Farm%s 
estate  without  iretsroce^sing  him  to  those  debts  assigned  for  his  security^ 
which  he-could  not  now  da  But  the  Court  found  that  objection  not  com- 
^tent  to  the  creditors  of  Sir  George,  who  were  not  also  creditors  of  Farm ; ' 
^Emd  found  Farm's  heritable  bond  and  infeflment  of  relief  did  not  fall  und^ 
'the  act  162L     Vide  inter  eosdem  voce  Inhibition  &  xxfce  Adjudica-* 

TION. 

See  Notes. 


No.  I. 


2  R 


'W'^t, 
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KING. 


175S.    Nbvemver  16. 

James  Mubrat  against  The  Cremtobs  of  Joh^  Burnet. 

James  Murray^  Receiver*6eneraU  adjudged  Burnet's  lands  for  a  rere- 
nue  debt,  and  Burnet's  otbar  creditors  adjudged  within  year  and  day  of 
hun  ;  and  in  the  ranking,  Murray,  or  his  Majesty's  Advocate,  craved  to  be 
preferred  on  the  act  6th  Anne,  establishing  the  Court  of  Exchequer,  and 
act  SS,  Henry  VIIL  of  England,  and  insisted  that  he  could  have  brought  his 
adjudication  in  the  Court  of  Exdiequer ;  and  that  wherever  it  was  recovered, 
that  the  Crown  is  entitled  to  the  same  preference  upon  oiurland  estates,  as 
be  has  upon  goods  and  chattels  by  a  writ  of  extent ;  but  the  Court  unani- 
mously found,  that  the  Crown  had  no  other  preference  than  in  terms  of  the 
act  1672,  that  is  in  this  case  pari  passu:  but  the  question  is  still  svbjudice 
by  reclaiming  bill  and  answers. 

See  Notes. 


KING'S  ADVOCATE- 


17S5.    July  25. 

King's  Advocate  and  Eael  of  Bre adalbane,  against  Menjzies  of 

Culdares. 

Kino's  Advocate  needs  no  sign-manual  for  ascertaining  the  mardbes 
betwixt  the  King^s  forest  and  the  neighboiuing  heritors.  (See  Dict.  No.  1 5. 
p.  7005-) 

Ste  Notes. 

8BS 


No.  1. 
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KIRK. 


1788.    Fdyruary  9. 
TowK  and  Hebitoss  of  Selkibk  against  The  Duke  of  RoxBUBaH. 

Though  by  the  act  of  Council  1^^,  (as  the  terms  of  it  are,  as  told  us  by 
our  lawyers^  confirmed  by  act  of  Parliament,)  the  Parson  was  liable  to 
repair  the  quire,  and  if  there  is  no  quire,  the  third  part  of  the  kirk ;  yet 
in  the  process  betwixt  the  Town  and  Heritors  of  Selkirk  and  the  Duke  of 
Roxburgh,  the  Duke,  though  titular  of  the  tithes,  there  being  no  chancel 
or  quire,  was  found  liable  only  for  his  due  proportion  of  the  Kirk  accord- 
ing to  his  valuation. 

See  Notes- 


KIRK  PATRIMONY. 


1734.    Jtme  21. 
M'RiESOx  of  Hill  against  M*Intosh,  Minister  of  Errol,  and  the  Con- 
stable of  the  CasUe  of  Edinburgh^ 

Churchmens*  titles  are  presumed^  where  there  has  been  long  and 
ancient  possession,  if  possibly  they  could  have  a  title ;  and  therefore  a  duty 
of  8 1  bolls  of  wheat  bear  and  oats  being  payable  to  the  Priory  of  Charter- 
House  at  Perth,  and  now  to  the  Minister  of  Errol  and  Castle  of  Edinburgh, 
the  heritor  brought  a  valuatfon  of  his  teinds,  when  they  Were  valued  at 
36  bolls ;  and  then  insisting  to.  have  the  81  boUs^kstricted  to  36.  The  Lords 
found  the  81  bolls  were  payable  as  well  out  of  the  temporality  as  the 
spirituality,  though  there  was  pretty  strong  evidence  that  the  land  neve*, 
was  kirk-lands,  since  there  might  have  been  a  mortification  but  of  them*. 

# 
See  Notes.  ' 


No.  I. 


No.  1. 
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KIRK-SESSION. 


1740.    December  17. 

Magistrates  of  Elgin  against  The  Kirk  Session. 

The  town  of  Elgin  found  to  have  the  right  of  presenting  the  Reader 
<»r  Precentor,  having  a  gift  from  the  Crown  of  a  fund  for  maintakiing  a 
master  of  a  music  school,  who  was  to  be  bound  also  to  officiate  as  Reader 
or  Precentor  and  Session-derk,  with  long  though  disputed  succession; 
but  notwithstanding  thereof  the  Kirk-Session  was  found  to  have  the  nomi- 
nation  of  their  own  derk ;  and  the  town  likewise  found  to  have  the  nomi- 
nation of  the  beadles.    (See  Dicx.  No.  9.  p.  7916.) 


1 752.    November  22. 

Hamilton  of  Westbum  against  The  Minister  and  Kirk*Session  of 

Cambuslang. 

« 

In  a  process  at  the  instance  of  Hamilton  of  Westbum  against  the  Mi- 
nister and  Kirk*Session  of  Cambuslang,  in  which  all  the  Session  books 
were  at  last  produced  in  Court,  the  pursuer  objected  to  sundry  articles  of 
debursements,  particularly  two  guineas  in  1742  for  the  use  of  a  field  to 
preach,  the  congregation  being  so  numerous  that  the  chim^h-yard  coidd  not 
contain  them ;  item^  an  article  to  a  constable  to  keep  the  peace  mid  {Mo- 
vent disturbance ;  item^  an  artide  for  repairing  a  park-dike  broke  down 
by  them.  Answered,  That  the  poor,  instead  of  being  loosers,  were  great 
gainers  by  that  expense  and  by  that  measure ;  in  so  much,,  that  their  stock 
fi'om  L.500,.  which  it  was  before  1 742,  was  now  by  the  offerings  at  these 
great  numerous  meetings  increased  to  L5000.  However,  the  Lords  sus- 
tained the  objection,  and  disallowed  these  articles.  He  objected  also  to  am 
article  for  communion-elements*  Answered^  That  the  Minister's  allowance 
to  fiimish  communion-elements  was  only  50  merks,.  which  dould  not  be 
sufficient  where  there  were  sueh  numbers..  The  Lords  repelled  the  objec- 
tion.    He  also  objected  to  an  annual  article  for  the  Presbytery-clerk  and 

;  but  the  Lords  also  repdled  this  objection,,  because  of  the- 


No.  1- 


No.  2; 
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Na.  2.         universal  custom,  though  they  thought  these  articles  illegal,  25th  July 

1 752.  Adhered,  22d  November,  as  to  the  rent  of  the  field,  the  gratuity  to 
a  constable,  and  repairing  the  park-dike ;  adhered  also  as  to  oommunion- 
elements,  table-doths  and  forms;  idloF^  the  article  for  the  Presbytery* 
derk  for  bygones,  but  discharged  it  in  time  coming. 

See  Kirk- Session  of  Humbie  against  Heritors,  15  th  February  1751,  voce 

POOB- 


No*l. 


KIRK.YARa 


LAWBURROWa 


1734.    Naoember  16. 

Cock  against  Hamilton,  Leslie,  and  their  Messenger. 

One  Hamilton  and  his  agent  and  messenger  fined,  imprisoned,  and  tbe 
messenger  suspended,  for  tiiie  oppressive  using  of  letters  of  lawburrows, 
against  di£ferent  parties,  without  taking  their  oaths^  and  without  their 
knowledge^  and  at  different  times. 

SeeNoTxa 
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LEGACY, 


1786.    Fd/rucary  13.       Jamxs  Lawbie  a^inst  Jaket  LewisI 

One  in  hid  testament  named  an  executor,  and  left  certain  legacies,  par- 
ticularly one  of  2000  merks  to  his  nephew  an  infant,  which  he  ordained  to 
be  paid  at  his  majority,  and  appointed  his  executor,  tutor  and  curator  to 
him  during  minority,  to  oversee  the  right  management  of  him  and  to  put 
him  to  a  trade  therewith ;  and  then  follows  this  clause  of  return :  <<  And 
notwithstanding  of  the  legacy  hereby  left  by  me  to  him,  I  hereby  ordain 
the  same  legacy  to  return  back  to  my  said  executor  and  his  heirs,  in  case 
the  said  Robert  decease  without  heirs  lawfully  procreated  of  his  own 
body.**  The  legatee  afterwards  assigned  this  legacy  upon  his  death  to 
liis  mother  and  aimt,  which  the  Lords  sustained,  notwithstanding  the  dausc 
of  return. 


« 


tfC 


«< 


«« 


1786;    Febrvury  18. 

Maegaret  Hamilton,  Relict  of  Justice  Meldrum,  against  Mr 

William  Grant,  Advocate. 

Legacy  left  thus,  ^<  To  the  said  3.  M.  L.I250  contained  in  an  heritable 
bond  granted  by  A.  D.  dated  24ith  June  1 704^,  and  in  my  sasine  follow- 
ing  thereon,"  and  thereafter  in  the  same  writing,  "  Item  to  W.  G.  L.520, 
contained  in  another  bond  granted  by  the  said  A.  D.  to  me  dated  4th 
**  December  1702/*  In  fact,  the  beritable  bond  of  L.1250  was  only  a  cor- 
roboration  of  the  L.520  bond  and  some  other  bonds ;  and  in  a  competition 
between  the  two  legatees,  J:  M.  and  W»  G.,  this  last  legacy  being  the  more 
special,  as  well  as  last,  was  found  to  derogate  from  the  former,  and  W.  6. 
ivas  preferred  for  the  whole  L.520,  and  they  were  not  proportionaily 
abated.    (See  Dict.  No.  22.  p.  8064.) 

2s 


«< 


%€ 


C« 
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No.  4. 


No.  5. 
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« 

1737.    February  2.        ChaAles  Burnet  against  Mary  Burnet. 

Legacy  in  these  words :  "  Whatever  money  may  be  remaining  over 
and  above  the  fore-mentioned  bequeathments,  let  it  be  put  out  upon 
provision  either  here  or  in  Scotland,  and  the  yearly  provision  of  that 
money  be  given  to  my  sister  during  her  life,  and  after  her  death  that  the 
**  stock  be  divided  equally  amongst  my  brethren's  children :"  The  Ordi- 
nary found  that  the  fee  of  the  money  was  established  in  the  children  of 
the  testator's  brothers  immediately  after  his  death,  pure  and  not  subject  to 
the  condition  of  their  surviving  the  sister,  the  liferentrix,  and  that  the  pro- 
portion of  such  of  the  children  as  are  deceased  belong  to  their  nearest  of 
kin  ;  and  the  Lords  adhered,  24th  June  1 7S6  ;  but  after  ia  reclaiming  biU 
and  a  hearing  in  presence,  the  Lords  found  that  only  suoh  children  of  the 
brothers  as  shall  exist  after  the  death  of  Mary  Burnet,  (the  sister  and  life- 
rentrix) have  right  to  this  legacy,  which  was  finding  in  effect  the  legacy 
conditional ;  though  they  avoided  data  opera  using  that  word.  Vide  9th 
November  1 740,  Campbell  agsdnst  Campbell,  voce  Fiar. 


1737.    February  18.        Dr  Cunningham  against  Lvnsasro's. 

LsOACY  of  household  ftimiture  and  moveables  in  such  a  house  or  else- 
where, does  not  comprehend  nomina  debitorum ;  nor  2dly,  ciurent  coin, 
whether  foreign  or  domestic.    (See  No*  14.  infra.) 


17SS.    June  IS.  Phin  against  Guthrie* 

One  executor  nominated  deponed,  that  w&en  the  testament^  naming 
him  executor,  and  giving  the  pursuers  certain  legacies,  wae  signed,  the 
testatrix  Udd  him,  and  he  believed,  ^  thut  afterpayment  of  the  legacies  there 
''  would  be  something  over  more  than  a  sufficient  gratification  for  his  pains, 
and  he  understood  he  was  to  have  no  more  than  a  reasonable  gratuity  for 
his  pains,"  though  the  surplus  over  the  debts  and  legacies  should  happen 
to.  be  more ;  that  he  told  the  Lady  Northberwick,  by  whose  advice  the 
defunct  settled  her  affairs,  that  aft^  receiving  a  proper  gratuity  to  him- 
self, he  was  willing  to  dispose  of  the  surplus  as  the  Lady  should  direct,. 


n 
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because  he  understood  the  defiinct's  will  to  be  such  ;  and  the  Lady  North-  No.  6. 
berwick  by  a  writing  during  the  process,  ordered  the  said  surplus  to  be 
distributed  among  the  pursuers  in  proportion  to  their  respective  legacies, 
because  she  knew  that  was  the  defunct's  will  and  intention :  The  Ordinar}^ 
in  respect  that  the  pursuers  were  not  nearest  of  kin,  found  the  executor 
liable  only  for  the  legacies  in  the  testament,  because  there  cannot  by  our 
law  be  nuncupative  legacies  above  L.lOO  Scots  :  But  the  Lords  found  him 
liable  to  account  in  terms  of  his  oath,  ex  parte^  indeed,  because  the  execu- 
tor would  not  answer ; — ^but  the  petition  distinguishes  ingeniously  enough 
in  that  point  betwixt  legacies  and  Jidei-commissa. 


1 788 .    November  1 9.        Creditors  of  Douglas  of  Glenber\'ie. 

A  DISPOSITION  being  burdened  with  legacies,  these  legacies  were  found 
preferable  to  the  creditors  of  the  disponee  who  had  arrested. 


1740,    Naoeniber  11. 

Maboaret  Campbell,  and  McMillan  her  Husband,  against  Captain 

William  Campbell. 

Pbovost  Campbell,  five  or  six  years  before  his  death,  made  a  general 
disposition  of  all  the  effects  he  should  have  at  his  death  to  his  son  William 
Campbell ;  and  about  five  years  thereafter  his  younger  son  David  Campbell 
dying  in  n  voyage  from  America,  bequeathed  his  whole  effect  to  his  father, 
and  in  case  of  his  decease  to  his  sister  Margaret  CampbelL  The  Provost 
survived  Ins  said  younger  son,  but  died  before  he  had  accounts  of  his  son's 
death  ;  and  in  the  competition  for  the  son's  ef&cts  bet^vixt  William  Camp- 
bell in  the  right  of  the  general  disposition  irora  his  father  the  universal 
legatee  and  his  sister  Margaret  the  substitute,  the  Lords  found  that  the 
said  substitution  does  still  subsist,  notwithstanding  the  Provost's  surviving 
his  son,  and  that  it  was  not  evacuated  by  the  Provost's  general  disposition 
five  years  before  the  son^  testament ;  for  the  most  part  thought  that  the 
Roman  law  anent  vulgar  substitutions  does  not  hold  with  us. 
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Append.  II.]  LEGACY.  [Elchiss. 


1741.    Febritary  11.        Hay  fl^tn*<  Cuthbert  of  Castlehill. 

t 

The  heir  is  not  liable  for  provisions  left  in  the  proper  and  bare  words  of 
a  legacy  ''  I  bequeath"  though  in  liege  ponstie ;  but  having  intromitted  with 
subjects  destined  in  liege  poustic  for  payment  of  debts  and  these  provisions* 
he  was  found  accountable  for  the  application  of  these  subjects  in  terms 'of 
the  destination. 


1741.    June  4;        Paterson  and  Miller  against  Paterson. 

A  TESTATOR  having  appointed  trustees  for  certain  uses,  and  inter  alia, 
to  pay  to  |he  legatees  therein  after  mentioned,  their  heirs,  executors  and 
assignees,  certain  sums  of  mpney,  and  thereafter  named  the  legatees  and 
sums,  but  without  the  addition  in  that  part  of  the  deed,  of  their  heirs,  exe- 
cutors, or  assignees ;  one  of  the  legatees  predeceasing  the  testator,  the  l^acy 
was  found  to  fall  by  his  death,  ^dly.  Certain  subjects  being  left  to  two  of 
them  equally,  and  one  of  them  predeceasing,  there  was  found  to  be  no  jus 
accrescendi.  Sdly,  The  testator  among  other  things  having  legated  his 
household  fumitiu^,  the  legatee  was  not  found  to  have  right  to  such  of  the 
furniture  as  belonged  to  the  executors  of  the  testator's  wife,  who  prede- 
ceased  him»  4ts  her  share.    (See  DicT.  No.  24.  p.  8070.) 


1742.    Fehruary  12. 

Presbytery  of  Kirkcudbright  against  Blair  of  Dunrod. 

A  SPECIAL  LEGACY  is  effectually  revoked  by  the  testator's  uplifting  the 
sums  legated,  but  not  by  the  most  express  orders  to  his  doers  to  uplift  these 
sums,  and  to  apply  them  in  payment  of  particular  debts  due  by  him,  if  the 
money  was  not  actually  paid  during  his  life. — The  1^  part  altered,  and 
orders  found  sufficient.     (See  Dict.  No.  24.  p.  S066) 


1 742.    July  27.        Lauder  of  Winepark  against  JacKv 

Legacy  being  made  of  a  bill  of  L.40  sterling,  whereof  the  testator  after- 
wards got  payment,  after  his  deatli  the  money  was  found  in  his  laud- 
lady's  hands,  who  swore  that  he  gave  it  to  her  to  be  applied  in  payment  of 
the  legades,  whereof  her  own  son  was  to  have  one.  The  Lords  found  tlie 
l^acy  revoked,  and  that  it  could  not  be  again  constituted  by  witnesses. 


AVPEND.  IL]  LEGACY.  [ELcaiE^k 


1742.    Nooember  8. ,  Whitefoud  against  Ayton. 

Legacy  or  donation  niortis  causa  by  a  person  dying  (though  he  lived 
near  a  year  after)  to  his  landlord  in  whose  house  he  died^  of  his  gold  watch 
and  diain,  by  delivering  them  to  him  and  his  wearing  them  in  the  defunct's 
life,  not  allowed  to  be  proven  by  witnesses  to  take  away  a  former  donation 
m>rti$  causa  of  it  in  writing  by  a  missive  letter.  (See  Dict.  No.  25. 
p.  8072.) 


1 744.    N&oeniber  lo.        Mitchell  against  Pinkektox. 

Legacy  nuncupative  actually  left  in  proper  words,  would  be  vaUd 
for  LlOO,  though  tlie  defunct  afterwards  ordered  it  to  be  put  in  writing, 
and  died  before  that  was  done ;  but  if  no  more  be  expressed  but  an  inten- 
tion to  leave  a  legacy,  or  an  order  to  put  it  in  writing,  it  will  not  be  effec- 
tual. 


1745.    February  19.        Mr  Francis  Kerr  against  John  Young. 

We  found  a  provision  in  a  contract  of  marriage  to  a  wife  of  a  certain  part 
of  household  furniture  and  other  moveable  goods,  that  should  be  in  the 
husband's  possession,  or  in  conunon  between  them,  entitled  her  to  that 
share  of  all  corporay  but  not  to  nomrta  dcbitorum  or  current  coin. 


1 748.    June  22.  Catto  against  Gordon. 

One  in  his  testament  legated  400  merks  out  of  the  money  that  shall 
arise  out  of  hisf  houses  and  feu  in  Ellon,  and  on  certain  conditions  and  re- 
strictions he  constituted  the  persons  named,  his  executors  and  universal 
legatees  in  all  and  whole  his  stock  and  furniture.  These  houses  and  the 
feu  never  were  sold,  and  belonged  not  to  the  executors ;  yet  the  legacy  was 
found  due,  if  there  was  so  much  free  executry.  (See  Dict.  No.  28. 
p.  8076.) 


No. '12. 
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1748.    Dece7nher  7.        Robeiit  Leckie  aguimt  David  Rennie. 

Legacy  found  not  due  to  a  tutor  nominated  who  did  not  accept.    See 
Tutor  and  Pupil. 


174-9.     Fehi^uary  25. 
John  Davidson,  and  liis  Spouse,  against  Executobs  of  jMr  John 

Murray. 

Legacy  special  by  a  codicil  of  some  household  furniture,  which  coming 
into  the  hands  of  the  Commissary-Court,  the  legatees.,  petitioned  to  have 
them  valued  and  delivered  up  on  caution  to  pay  the  apprised  value,  if  the 
executry  were  exhausted ;  which  the  Commissaries  refused  until  a  spedal 
title  were  made  by  confirmation.  But  on  advocation  we  ordered  them  to 
be  delivered  up  on  caution,  that  is,  remitted  with  that  instruction. — 
N.  B.  The  goods  had,  when  the  testator  died,  been  in  the  l^atee's  own 
possession. 


1 752.    December  22. 

Emilia  Belchies,  andOLiPHANT  her  Husband,  against  Sir  Patrick 

Hepburn  Murray. 

A  LEGACY  of  L.SOO  by  Mr  Anthony  Murray  to  his  niece  Emilia  Bel- 
chies, payable  the  first  term  after  her  marriage,  with  L.15  sterling  annuity 
from  his  death  till  the  L.SOO  should  become  due,  was  presumed  and  found 
to  be  revoked  by  his  granting  a  subsequent  legacy,  afler  she.  was  married 
and  had  children,  of  L  1200  sterling,  payable  the  first  term  after  his  death, 
to  her  in  liferent  and  her  two  sons  in  fee,  in  trust  for  themselves  and  aU  the 
other  children  she  should  have,  secluding  the  Ym^ysxx'SCs  jiis  mariti  and 
power  of  administration,  whom  failing,  to  the  husband  and  his  heirs  of  any 
other  marriage,  whom  failing,  to  Mr  Mvuray's  own  heirs  and  assignees ; 
and  the  L.SOO  sterling  found  not  due,  though  no  mention  made  of  it  in  the 
last  deed.    (See  DicT.  No.  27.  p.  11361.) 


1 758.    January  2.        John  Barbour  against  Agnes  Hair. 

A  HUSBAND,  after  leaving  to  his  wife  by  his  testament  about  the  half  of 
his  effects^  delivered  to  her  two  bills  for  above  SOO  merks^  which  he  m- 
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dorsed  blank.  After  his  death  she  possessed  herself  of  all  his  writings.  The 
executors  having  pursued  an  exhibition,  she  exhibited  these  bills  and  swore 
that  he  gave  them  to  her  for  her  own  use.  Thereafter  she  was  allowed  a 
proof  to  astruct  the  giving  them  for  her  own  use,  and  did  astruct  it  by  one 
witness,  but  the  other  said  only  that  he  bade  her  lay  these  bills  by  them- 
selves. The  Lords  sustained  the  relict's  right  to  these  bills ; — ^but  several 
were  of  a  different  opinion,  and  thought  a  wife's  possession  of  her  husband's 
bills  indorsed  blank  was  no  evidence  of  his  having  given  them  to  her  in 
legacy,  especially  when  she  was  possessed  of  all  his  writings ;  and  thought 
her  oath  in  the  exhibition  could  be  no  proof  for  her,  and  that  his  ^ving 
them  in  legacy  was  not  competent  to  be  proved  by  witnesses,  no  more  than 
a  nuncupative  testament  or  legacy  above  L.100  Scots ;  and  that  even  the 
proof  in  a  matter  of  that  delicacy  was  not  sufficient ;  and  that  the  judgment 
in  this  case  ought  to  be  the  same  a^  if  the  bills  were  L.500  or  L.1000  ster- 
ling value. 


No.  19, 


See  Notes. 
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LEGITIM. 


17S2.    Jubf-^*  Stirling  of  Glorat  o^ifi^f  Luke. 

Leoitim  not  due  where  the  whole  present  stock  and  conquest  is  settled 
by  ccmtrart  of  manriage^  fimnd  by  the  Lords,  but  reversed  upon  appeal  and 
leg^Hm  found  due,  there  being  no  clause  in  satisfaction  of  the  legitim  in  the 
CQfntract  Vide  Case  betwixt  David  Stoith  and  Jean  Burden,  voce  Mu- 
tual CoNTBACT.  Yet  it  had  been  decided  in  the  same  way  in  the  Case 
of  Stirling*  of  Glorat,  but  there  was  there  a  clause  in  satis&ction  of  the 
legilim. 

1787.    November  la 

Mk  James  Justice  against  Murray  and  Livingston. 

Ak  only  child,  who  is  therefore  both  heh'  and  nearest  of  kin,  has  riglit  to 
« legitim  not  only  in  competition  with  the  relict,  but  likewise  such  whereof 
the  father  cannot  prejudge  him  by  any  deed  of  a  testamentary  nature*  (See 
DiCT.  No.  6.  p,  8166.) 


1787-    Nofvember  18.  Jean  Begg  against  Jean  Lafraick* 

A  father,  who  had  thirteen  children,  in  the  contract  of  marriage  of  die 
of  his  daughters  Jean,  gave  her  800  merks  of  tocher  **  in  fuU  of  all  portiiHl 
^*  natural  and  bairns  part  of  gear,  except  it  is  hereby  provided  that  the  said 
Jean  B^g  is  to  be  a  bairn  in  the  house  at  the  decease  of  he^  said  father  t 
It  is  hereby  provided  and  agreed  upon  that  the  said  WiUiam  Begg  has 
*^  Mbaiy,  freedom,  and  pow«  to  dispose  and  give  at  his  pleasure  a  portion 
^  to  aU  his  sons  as  he  thinks  fit  and  reasonable^  without  any  molestation 
**  or  pretence  of  right  his  foresaid  daughter  and  her  future  husband  can 
**  lay  daim  to  or  crave  at  his  hand,  his  foresaid  daughter  being  only  to  be 
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No.  9^         ^*  SL  bairn  of  the  house  at  his  decease  with  the  rest  of  his  daughters,  but 

**  not  in  the  least  with  his  sons."  The  father  dying  intestate^  the  Loids 
found  that  the  above  clause,  ''  in  satisfaction  of  portion  natiural  and  bairns 
^  part,"  without  mentioning  executry  or  nooveables  in  general  or  deads  part 
in  particular,  does  not  exclude  her  £rom  a  share  of  the  deads  part  as  <»ie  of 
his  nearest  of  kin,  he  having-  died  intestate ;  and  therefore  found  that  she 
has  right  to  an  equal  share  of  the  deads  part  with  her  brothers  and  sisters^ 
and  that  the  same  must  be  divided  among  them  secundvm  capita ;  and 
further  found  tiiat  the  proviso  **  that  the  said  Jean  was  only  to  be  a  baimf 
^  in  the  house  with  the  rest  of  his  daughters,  but  not  in  the  least  with  his 
^  sons,"  does  sub^st  and  is  effectual  in  favour  of  the  sons,  notwithstand- 
ing of  the  father's  having  died  intestate,  and  of  his  having  made  no  deed 
of  provisicm  in  favoiur  of  his  sons ;  and  therefore  fi>und  that  Hie  sons  have 
right  to  the  same  share  of  the  legitim  or  bairns  part  as  if  Jean  had  not 
existed  at  the  ti9>e  of  her  father's  death ;  and  in  respect  that  Jean  is  only 
provided  to  be  a  bairn  in  the  house  witl^  the  rest  of  the  daughters,  and 
that  the  father  could  not»  and  ha^  not  by  any  thsase  in  the  oontract  pie*- 
judged  tlie  daughters  aa  to  thdr  legal  share  in  the  legitim,  found  that'eadi 
,  of  the  daughters,  excepting  Jean,^  must  have  an  equal  share  in  the  whole 
Isgitim  according  to  the  division  of  law  moong  the  whole  children  including 
Jean ;  and  therefore  found,  that  after  deducting  the  sbarea  of  the  sons  as  if 
Jean  had  not  existed  at  the  time  of  her  father's  death,  and  after  allowing 
to  each  of  the  other  daughters  such  shares  as  would  belong  to  her  accord- 
ing to  the  division  of  law  taking  in  Jean  as  a  bairn  of  the  house^  that  tiie 
remainder  of  the  bairns  part  oi:  l^tim  only  bdongs  to  Jean  and  no  more; 
and  found  that  Jean  is  not  obliged  to  collate  her  tocher,  but  hath  right  ta 
the  same  as  aprcecipuum. 


No^  4. 


1738.    Juiif  21^ 
Maegaeet,  ^c.  Campbell,  Daughters  of  Campbell: 

offoinst  Lady  Ikveelivee. 


A  DAXTGHTER  and  her  husband  havii^  accepted  of  a  todier  in  satxsftc-^ 
tion  of  bairns  part  of  gear,  executry^  legacy^  or  others  whatsoever,  cannot 
compete  with  the  children  of  a  scMd  who  waa  in  Jhfnilia  at  the  time  of  the 
renunciation,  for  her  father^s,  their  grandfather^s,  executry  or  the  office,  and 
the  renunciation  operates  to  exclude  the  granters  and  their  heirs  in  favour 
not  only  of  the  diildren  then  in  Jandlia  themselves,  but  likewise  of  ^ 
their  issue.    (See  DiCT-  No.  25.  p.  8187.). 


Afpend.  IL]  LEGITIM-  [Elchms. 


1741.    Jwic  SO.      .  Andrew  Paingle  against  Alison  Pringle, 


A  JDISCHABGE  by  a  son  to  his  &ther  of  his  mother^s  contract  of  marriage, 
I^tim,  bairns  part  of  gear,  BSkd  of  adl  that  he  oould  ask  or  crave  of  hiis 
&1lier  in  his  lifetime^  or  in  and  through  his  decease,  does  not  exclude  him 
&om  succeeding  with  the  other  bairns  to  the  dead's  part. 


against 


EXEGUTOB. 


1742.    June  a.  TlomwriKyif  ogainH  JLem. 

In  the  case  William  Robertson  and  Mrs  Jean  Kerr,  voce  Mutual  Con- 
TRACT,  the  Lotds  sustained  the  puMuer^s  daim  of  a  legitim  in  right  of  his 
nephew  Ma|or  Robertson's  son  now  deceased,  and  found  that  daim  not 
banted  by  the  testament  naming  the  son  executor  and  universal  legatee, 
in  respect  of  the  substitaticm  by  which  they  thought  the  son  limited,  that 
he  oould  not  alter  during  minority,  and  they  thought  the  fitther  could  not 
so  limit  him  in  the  hefptim.    (SeeDicT,  No.  34.  p.  8202.) 


1 749.    February  22.    Agksw  of  Sheuchan  dgaiMl  A<>N£w  his  Brother. 

One  dying  intestate  leaving  two  sotis»  the  eldest  his  heir  and  infamHia^ 
ond  the  second  forisfamiliate  by  accepting  a  provision  in  satisfaction  of 
legitim  and  bairns  part  of  gear,  but  no  mention  of  executry,  and  leaving 
no  relict,  the  eldest  iK>n  daimed  the  le^tim^  notwithstanding  of  his  being 
heir^  because  he  was  the  only  baim  in  famlia ;  but  Lord  Dun,  and  after- 
wards the  whole  Lords  preferred  the  second  son  to  the  whole  moveable 
fiuooession.  Vide  the  last  redaiming  bill  by  James  Ferguson,  which  is  well 
written.    (See  DiCT.  No.  &  p.  8167.) 

SeeNoTSSk 
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LETTER  OF  CREDIT. 


17S8.    January  4.         M'Lennie  against  Somebvell. 

Letter  by  a  third  party  to  a  creditor  begging  he  would  give  his 
debtor  a  delay  for  two  months,  ^^  which  will  obhge  him  and  me,  and  you 
**  will  lose  nothing  by  it/'  found  to  oblige  the  writer  in  payment  of  all 
damages  through  his  delaying  diligence  ;-~but  found  that  the  writer  had 
the  benefit  of  discussion. 


No.  1. 


1748.    Decewhere. 

GooDLET  of  Abbotshaugh  against  LEKNor  of  Woodhead. 

A  DEFENCE  was  Sustained,  that  no  notice  was  given,  that  credit  was  given 
upon  a  letter  of  credit,  for  more  than  two  years,  when  the  person  who  got 
the  credit  was  broken,  and  diligence  done  by  his  creditors,  5th  January 
1 743.  Altered  17th  February  and  6ih  December  1748.^  (See  DiCT.  No.  4. 
p.  8222.) 


No.  2. 


Eodem  Dte. 


Same  Parties. 


Notice  must  be  given  of  furnishings  being  made  on  the  faith  of  A,. 
h  Januarv  1743.    Altered  17th  February  and  6th  December  1743. 


No.  3. 


1 749;    July  29. 


Mansfield  against  Weih.- 


Weir  was  found  liable  to  Mansfield  for  money  and  goods  furnished  by 
Mansfield,  and  by  merchants  in  England  by  his  order^  to  Johnston  a  shop- 


No.  4. 
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No.  *. 


keeper  in  Edinburgh,  and  brother-in-law  to  Weir,  on  Weir's  letter  of  credit 
for  L.150  to  Mansfield  in  fayour  of  Johnston,  though  it  did  not  appear  that 
Mansfield  gave  Weir  notice  of  these  furnishings,  or  rather  it  appeared  that 
he  did  not  give  him  notice.    (See  DiCT.  No,  S.  p.  8224.) 


See  Anderson  against  Wood,  20th  November  1795,   voce  Bill  of 
Exchange, 

See  Notes. 
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1787.    December  8, 21.    Fjeuguson  of  Auehinblain  against  His  Sox. 

A  MAN  having  put  his  son  in  fee  of  his  estate,  reserving  his  own  liferent, 
and  having  indosed  a  wood  of  different  sorts  of  timber  in  order  to  preserve 
and  hain  it ;  tl^  Lords  iBrst  found,  that  the  father  by  his  reserved  liferent  had 
no  right  to  cut  the  wood,  26th  July  1 787 ;  but  afterwards  they  found  that 
he  had  right  to  cut  it  in  such  time  and  manner  as  is  agreeable  to  the  custom 
of  flie  country.    (See  Dict.  No.  22.  p.  8254.) 


No.  1. 


1 740.    February  22. 

ExECUTOES  of  Ladt  ToLQUHOiTN  agaifist  The  Cret^itoes. 

Liferent  annuity  payable  yearly  without  mentioning  at  what  terms, 
the  Lords  found,  that  the  interest  of  the  fiar  and  liferenter  behoved  to  be 
regulated  by  the  kgal  terms  of  Wliitsunday  and  Martinmas ;  2^%,  The 
liferentrix  having  died  on  Martinmas  day  in  the  morning,  betwixt  the  hours 
of  two  and  three,  they  found,  that  her  executors  have  right  to  the  Mar- 
timna»  half  year's  annuity,  because  they  thought,  had  her  husband  died  on 
the  term  day,  she  would  have  had  hone  of  that  term.  (See  Dict.  No.  4^i 
p.  15907.) 


1 742.  •  February  9.  ^ 

Crebitors  o£Mr  John  Mitchell  against  His  Relict. 

Mr  John  Mitchell  being  bound  by  his  contract  of  marriage  to  infefl 
his  wife  in  an  annuity  of  500  merks,  afterwards  purchased  a  tenement  in 
Glasgow,  and  took  the  infdftm^t  to  him  and  her  in  conjunct-fee  and  life- 
rent ;  and  thereafter  thiew  down  that  tenement,  whidi  theti  yielded  about 
Ll8  or  L.20  sterling  of  rent,  and  built  one  that  cost  him  about  L.1000  ster* 
ling,  and  yielded  about  Lj60  sterling  of  rent.  The  other  creditors  after  his 
death  affected  the  subject,  and  insisted  that  the  former  tenement  being 
puHed  down,  her  infefbnent  was  extinguished ;  but  the  Lords  found,  that 
the  husband  himself  having  here  thrown  down  the  old  tenement  and  built 
the  new  one,^  the  liferent  infeftment  subsisted  to  the  extent  of  die  atmuity 
in  the  contract    (See  Dict..  No,  38.  p.  8275.) 


No.  2. 


No.  ». 


Mo.  4. 


No.  5. 


No.  6 


Appchd.  II.]  LIFERENTER.  [BlcqicA. 

« 

17*3.    July  7.        Mackie  against  Maegaret  Chalmers. 

An  adjudger  took  a  charter  of  adjudication  not  only  to  hiimelf,  but  also 
to  his  wife  in  liferent,  in  security  of  her  provisions  without  any  assignation 
by  him.  It  was  much  doubted  if  this  was  a  habile  constitution  of  a  liferent ; 
yet  because  of  some  circumstances  it  was  sustained. 


17*8.    Navemher  19.         - 

Helen  Brown  and  Her  Husband  against  Cockbuiin. 

A  LiFERENTRix  died  in  the  natural  possession  of  a  mains  in  July  1741| 
whereby  her  executors  had  right  to  that  crop  of  com,  and  reaped  it  (  and 
the  fiar  sued  them  for  the  Martinmas  half  year's  rent.-  LfOrd  Tinwald 
found  them  liable ;  but  on  a  reclaiming  bill  we  found  them  not  liable  for 
any  rent  for  the  crop  of  com  to  which  the  relict  had  right ;  though  if  the 
executors  reaped  any  grass,  we  thought  they  might  be  liable  for  the  grass 
in  t;a/arem.-— Unanimously  adhered. 


1752.    December  21. 
John  Lang  against  The  Duke  of  Douolas  arid  Executors  of  the 

Countess  of  Forfar. 

The  Countess  of  Forfar  was  infeft  in  the  lands  of  Bothwell  and  the 
woods,  which  woods  had  been  in  use  to.be  cut  in  S5  or  SO  years.  The  Coun* 
tess  sold  them  to  Lang,  allowing  him  a  certain  time  to  cut  them,  and  he 
paid  her  down  the  agreed  price ;  but  she  died  before  the  time  limited  by  the 
contract  for  finishing  the  cutting,  and  before  the  woods  in  feet  were  all  cut ; 
and  the  Duke  of  Douglas  the  heir  stopped  ftirther  cutting.  Wherefore  Lang 
sued  the  Duke  of  Douglas  and  the  executors  of  the  Countess,  the  one  or 
other  of  whom  should  be  found  liable  in  his  damages.  The  Lord  Justice- 
Clerk,  Ordinary,  allowed  a  proof,  and  on  advising  found  it  proven  that  the 
Countess  had  sold  these  woods  befere  the  ordinary  time  of  sdling  in  that 
country,  and  therefore  found  her  executors  liable.  But  on  a  reclaiming  biD 
the  Court  thought  that  she  had  no  right  at  all  to  sell  the  woods,  but  only 
to  cut  them  for  the  use  of  the  tenement,  agreeably  to  the  judgment  of  the 
House  of  Lords,  in  the  case  betvdxt  the  Duke  and  Dutchess  of  Hamiltcn 
touching  the  woods  of  Kinneil ;  and  therefore  would  not  adhere  simply  to 
Justice-Clerks  interlocutor,  but  found  the  executes  liable,  leaving  oat  the 
reason  expressed  in  his  interlocutor.    (See  Dict.  No«  12.  p.  8246.) 

See  Notes. 


•  m 


AwENp.II.]  [Er.cHifis 


LITERARY  PROPERTY. 


17S8.    June  SO. 

King's  College  of  Old  Aberdeen  against  The  Makichal  Coi;leoe. 

The  Lords  found  that  the  King's  College  ot  Old  Aberdeen  have  right  to 
have  the  books  contained  in  the  grant  in  the  act  1710,  (8vo.  Anna,  for 
encouragement  of  learning,  &c.)  lodged  in  the  public  library  for  the  use  of 
the  members  of  both  CoHeges. 


1746.     July  4f. 

BooKSEH^ERS  ofLo^Dcrs  against  The  Booksellers  of  Edinburgh  and 

Glasgow. 

The  reprinting  without  the  proprietor's  consent  books  entered  in  Sta- 
tioner's Hall,  being  by  the  act  8th  Annae,  c.  19.  prohibited  under  certain 
high  penalties,  and  the  importing  books  reprinted  abroad  tliat  had  been 
printed  here,  by  an  act  12th  George  II.  the  pursuer  wanted  to  have  the 
defenders'  oath  to  prove  their  contravening  these  statutes,  which  he  coutd 
not  have  without  waving  the  penalties,  therefore  he  waved  them  and  in- 
sisted for  damages,  and  the  Lords  found  that  no  action  of  damages  lay  on 
either  of  these  statutes.  The  President  thought  that  the  pursuers  could 
not  wave  the  penalties  of  the  act  12tli  George  II.  and  therefore  could  have 
no  action  of  damages  even  on  the  act  ffth  Annas^  upon  the  transgression 
that  might  fall  under  the  last  act,  but  that  he  might  have  an  action  of 
damages,  and  the  defenders'  oaths  on  other  things  that  fell  not  under  the 
last  act. 

2  tr 


No.  1. 


No.  2. 


ArrEND.  11]  UTERAHY  PROPERTY.  [EwJHitt. 

1 747.    December  2. 

BooKSELLEBs  in  London  agaiiut  The  Booksellers  in  Glasgow  and 

Edinbubgh. 

A  PROCESS  was  brought  at  the  instance  of  certain  booksdUers  in  London 
against  some  booksellers  in  Edinburgh  and  Glasgow,  upon  the  act  8th  Anns, 
cap.  19.  and  12  Geo.  II.  for  reprinting  or  importing  and  vendii^  books 
to  which  the  pursuers  had  the  sole  right,  and  concluding  for  the  penalties 
in  these  statutes  and  damages ;  but  foreseeing  the  difficulties  of  carryuig 
through  their  claim  fcft  the  penalties,  and  particularly  the  impassiUlity  criT 
proof,  they  waved  the  penalties  and  insisted  only  for  damages,  or  ratha* 
the  profits  the  defenders  had  made,  and  Uiat  they  should  give  in  an  ac* 
count  upon  oath.  At  first  on  my  report,  4th  July  1746,  we  found  that 
action  of  damages  does  not  lie  on  these  statutes,  but  84th  December  1 746 
we  altered  and  found  that  action  of  damages  does  lie  to  the  extent  of  the 
profits  made  as  to  books  printed  here^  on  the  act  8th  Annae ;  but  we  de- 
murred as  to  books  imported,  cm  the  act  12th  Geo.  II.  because  the  p^ialties 
are  not  limited  in  that  act  to  any  time,  and  therefore  we  doubted  whether 
the  pursuers  could  wave  these  penalties.  But  upon  a  hearing  in  presence, 
we  found  that  the  general  act  of  limitations  21st  Elizabeth,  was  suffident 
even  in  Scotland  to  limit  the  action  for  these  penalties,  (contrary  to  what 
we  decided  in  1 787  on  the  Game  Act,)  and  therefore  found  the  action  of 
damages  competent  as  to  these  also :  But  upon  reclaiming  bill  and  an* 
swers,  2d  December  I747»  we  unanimously  found  Imo,  That  no  action 
lies  for  ofiences  against  the  statute  8vo  Annas,  after  three  months  fix)m  and 
after  the  offence ;  2^0,  That  no  action  on  that  statute  lies  for  books  not 
entered  in  Stationer's  Hall ;  and  8/20,  That  no  action  upon  that  statute 
lies  for  damages,  but  only  for  the  penalties  mentioned  in  the  statute.  Upon 
appeal^  the  House  of  Peers  pronounced  this  judgment  11  th  February  1 751 : 
That  the  action  brought  by  the  appellants  in  the  Court  of  Session  was 
improperly  and  inconsistently  brought,  by  demanding  at  tlie  same  time 
^'  a  discovery  and  account  of  the  profits  of  the  books  in  question,  and  also 
^  the  penalties  of  the  acts  of  Parliament,  which  the  appellants  have  never 
"  absolutely  waved  in  the  proceedings  below,  and  also  by  joining  several 
'^  pursuers  claiming  distinct  and  independent  rights  in  different  books  in 
'*  the  same  action,  and  tliat  therefore  the  points  determined  by  the  said 
^'  interlocutors  could  not  regularly  come  in  question  in  this  cause ;  and 
**  therefore  ordered  and  adjudged  that  the  several  interlocutors  be  ie« 


\ 


\ 


.n.] 


UTERARY  PROPERTY. 


[Elchies. 


^  yersed,  without  prejudice  to  the  determination  of  any  of  the  s»d  points 
'^  when  the  same  shall  he  properly  hrought  in  judgment ;  and  it  is  hereby 
**  also  dedared  that  the  libel  in  this  cause  is  non  relevant,  and  therefore 
^  that  the  said  Court  of  Session  do  proceed  accordingly.'*  Vide  the  printed 
cases,  espedally  that  for  the  appellants. — N.  B.  It  was  written  from  Lon- 
don,  that  it  was  the  opinion  of  the  House,  (or  seemed  to  be,),  that  a  suit, 
if  properly  Immght,  lies  for  profits  witliin  the  term  granted  by  the  statute, 
hut  not  aftor  that  term.    (See  Dict.  No.  1.  p.  8295.) 


No.  «• 


^749.    Decembers. 


Maitland  agakiH  Fras£r; 


^ 


Whether  a  person  coming  lawfully  by  the  possession  of  a  map  or  any 


Z      ^  drawings,  and  taking  a  copy  of  it,  can  afterwards  be  sued  by  one 
^^^-Miing  proprietor  of  the  original  to  deliver  that  copy  ? — Argued,  but  not 
^r^^srVZed ;  but  remitted  back  to  the  Lord  Ordinary. 


No.  4. 


SeeNoTE»> 


iju  2 


i 


^. 


Appenb,  II.]  XTBiLcmsM. 


LOCUS  PCENITENTIJE. 


1784.    Fehmary  20.        M'Dou all  of  Crichen  a^atiwi  How. 

Bauoain  of  victual  fi»  a  number  of  years  executed  by  a  null  writing, 
though  performed  for  soDie  yean,  may  be  resiled  from  as  to  fiubsequent 

years* 


1 737.    Noveviber  2. 

Keiui  of  Crummock  agairkst  Sk£DD£N  of  Marshalland. 

«• 

Decreet-Arbitkal  betwixt  two  pgaties  having  mutual  daims  deter- 
miiiing  them  all,  and  L.5  sterling  to  be  f)iiid  by  one  party  being  passed  ftoQ> 
by  the  parties  varbally»  the  question  was,  whetiier  there  was  locue  pomiten^ 
tiWf  since  it  was  not  passed  from  by  writing.  On  the  one  hand,  as  to  the  hJi 
sterling,  it  was  pactum  Uherat&rium.  But  then  on  the  other  hand,,  the  setting 
aside  the  decreet-arbitral  was  re^uring  up  all  the  f(»rmer  claims  hinc  %9ule  ;- 
and  sopiting  of  pleas  was  favourable.  The  Lords  foun4  that  it  could  not 
be  passed  from  verbally. 


No.  K 


1786.    July  16,  Barr6n  against  Petrie, 

Petrie  sold  Barron  a  house  arid  some  land  in  Huntly,  with  absolute  ^^*  *• 
warrandice,  when  he  had  no  right  to  the  house,  and  put  him  in  possession*', 
and  the  seller  having  pursued  for  repetition  of  the  price  because  Petrie  eould. 
not  ^ve  him  a  right ;  Petrie  pursued  one  Strachan,  who  had  right  to  the 
half,  to  perform  a  verbal  agreement,  whereby  Petrie  became  bound  to  de- 
fend  Strachan  against  a  process  coaeeming  that  irery  house»  for  whidi  and 
a  sum  of  money  to  be  paid^  Strachan  was  to  make  over  her  share  of  the 
house,  which  agreement,  and  his  having  defended  the  process,  he  referred  to 
oath.  The  Lords  found,  that  it  being  a  bargain  of  sale  of  lands,  and  no  writ 
■ndhibited,  there  was  locus  pcenitentice  to  either  party,  notwithstanding  the 
alleged  rei  interventvs,  the  defending  the  process  by  Petrie  a  writer ;  and 
therefore  assoilzied  Strachan,  and  fomid  Petrie  liable  to  Barron  in  repetition 
of  the  price  of  the  house. 


No.  3- 


ArPKNDH-]  LOCUS  PCENITENTIJE.  .    [Elchim. 


1 741 .    June  3.        Se ATON  of  Gardenrose  against  CmtitriE. 

NoL  '*.  A  TRANSACTION  ccmceming  sxmSry  daims,  on  one  of  which  adjudicatim 

had  followed,  not  being  reduced  to  writing,  but  one  of  the  parties  afterwards 
in  a  missve  letter  having  mentioned  the  transaction  and  the  transacted  sum 
to  be  paid,  \iz^  5000  merks ;  the  Lords  found  tibere  .was  not  tocui  pamti- 
Unitary  unanimously,  on  a  bill  without  answers* 


No.  A 


Nue. 


-I 


174 1 .    Jmte  1  Oh       WAi.K£it  against  LifTiNGSTON  of  Bedlormy* 

By  contract  betwixt  Bedlormy  as  pretending  to  be  nearest,  at  least  near 
of  kin,  to  a  defunct,  and  several  persons  daimii^  abo  to  be  nearest  of  kin, 
he  for  a  sum  to  be  paid  by  such  of  than  as  shoidd  be  foupd  to  be  neaiesit 
of  kin,  renounced  his  own  claim  to  the  succession ;  but  one  of  these  had  not 
signed :  The  Lords  therefore  thought  Bedlormy  not  bound,  Bnd  as  a^con^ 
sequence  thereof,  found  the  other  nearest  of  kin  who  had  signed  had  heut 

pamttoiias^ 

■  ■■■  iiw ■        ■»•  ■  '■ 

1744.    DecenAerll^ 

Crebitoes  of  Hugh  Mubeat  agnmst  Gbahah  of  Balgowan. 

A  transaction  concerning  mutual  claims  being  so  far  finished,  that  an 
account  was  framed  and  a  balance  struck,  but,  demur  intervening,  the  papers 
delayed  to  be  extended,  and  mean  time  the  debtor  in  the  balance  having  paid 
it  up  to  the  other  upon  his  bill  in  common  form ;  he  dying,  the  Lords  found 
it  no  finished  transaction,  and  hisheirs  and  creditors  not  bound.  Vide  inter 
m>sden^  voce  Mutual  Contract.. 


1745..   Jvly  5.       Agnes  MoeniE.  against  Ann  Moodib. 


No.  7*  Three  heirs-portioners  intending  to  roup  theu  kbds  amongst  them 

three,  the  youngest  made  a  private  bargain  with  the  second  to  become 
purchaser,  and  to  give  he%  a  definite  price  whatetter  they  should  sell  for  at 
tibe  roup.  Thereafter  articles  of  roup  were  extended  and  signed*  and  &^ 
youngest  became  .purchase  at  a  higher  pjrice,.  and  then  the  second  insisted 
for  h^fuU  third  <^  ^e  price,  and  iill^ed  that  there  was  locus  pccmtentiB% 
being  a  bargain  concerning  lands^  and  the  articles  of  roup  being  posteriato 
n :  Bat  the  Lords  found  unanimoiisly  that  there  m»  no  kcus  jMuUent^^ 
(^  DiCT.  Vo.  42.  p.  8489.) 

See  Notes. 


J 


AffSMD.  n.}  (;ELciin& 


I 


MANDATE. 


17S5.    July  24.        Sheewcll  offainst  Jsffray  and  Gillsspic* 


Mehchakts  buying  goods  at  London  on  the  credit  of  afiurtor,  to  whose 
debit  they  are  ordered  to  be  cliargedt  are  liable  as  well  as  the  factor  for  the 
price. 


No.  I. 


17S6.    December  7- 

Smith  in  Yarmouth  againH  Fothe&ingham  in  Arbroath. 

Merchants  in  Arbroath  commissioned  their  factors  at  Lcmdop  to  find  a  ^^*  ^* 
proper  person  at  Yarmouth  to  buy  for  them  a  cargo  of  red  barings^  who  ac- 
cordingly commissioned  Smith  at  Yarmouth ;  and  upon  his  undertaking  to 
purdiase  it»  they  advised  him  it  was  for  the  behoof  of  the  Arbroath  mer- 
chants, who  were  to  S€nd  a  ship  with  instructions,  which  he  was  to  fblloWt 
and  to  draw  on  them  the  London  £ictors  for  his  reimbursement  The 
Arbroath  merchants  thereafter  corresponded  also  directly  witli  Smith,  and 
ordered  him  on  recdpt  of  their  letter  to  buy  for  them  conditionally  from  100 
to  120  barrels  more,  (than  the  4/iO  that  their  London  factors  advised  them  he 
bad  already  bought  for  them)  as  the  ship  can  stow, ''  we  being  only  obliged 
for  that  quantity,  and  our  draughts  on  Yeaman,  &c.  for  that  we  liave 
further  commissioned  will  be  duly  honoured,  they  having  orders  fw  that 
effect.'^  Smith  sent  his  invoices,  and  the  skipper's  bill  of  lading,  in  name  * 
of  the'  Arbroath  merchants  to  the  London  factors,  and  drew  on  them  as 
directed ;  and  they  having  failed,  now  pursues  the  Arbroath  merchants. ' 
But  the  Lords  found  that  the  bargain  was  made  betwixt  Smith  and  the 
London  factors  upon  the  faith  of  these  fitctors,  and  that  the  Arbroath  mer* 
chants  were  not  liable  for  the  same ;  reserving  to  the  pursuer  to  be  heard  on 
the  additional  150  barrels  ;-*and  found  the  defend^^  liable  for  the  said  IAS 
barrels. 


No.  S. 


A»naxD.  II.]  MANDATE.  [JElchtek 

1 745.    February  6.      Sandilands  and  Knox  against  Lindsay. 

Caemiciiael  commissioned  Sandilands  and  Knox  io  send  four  tons  of 
wine  to  Lindsay^  which  they  did,  and  he  received ;  and  they  drew  on  Car- 
miohaely  payable  to  Coutts  at  London ;  to  whom  Carmichael  wrote  that  he 
wondered  Lindsay  had  not  remitted  the  money ;  and  about  that  time  broke ; 
and  Murray,  brother-in-law  of  Lindsay,  being  creditor  to  CarmichaeU  fitted 
accoimts  with  him  after  his  breaking,  and  gave  him  credit  for  these  four 
tons,  as  well  as  for  wines  furnished  by  him  to  Lindsay  in  former  years. 
Sandilands  and  Knox  sued  Lindsay,  and  Murray  compeared  and  defended 
him  on  that  fitted  account ;  but  there  being  no  evidence  that  Murray  had 
commissioned  Carmichael  to  furnish  them,  or  was  otherways  liable  to  Car- 
michael for  them,  the  defence  was  repelled,  and  Lindsay  found  liable.  Vule 
SherwcU  against  Jcfiray,.  and  Smith  agauist  Fotlieringham,  supra. 


1753.    November  IS.        Laino  against  The  Lord  Chief  Barox. 

« 

No.  4'.  Mandatary,  though  he  go  beyond  or  even  counteract  the  terms  of  his 
commission,  has  good  action  in  equity  for  his  expenses  if  he  acted  profita- 
bly for  his  employer ;  and  therefore  Laing  the  wright  being  employed  by 
Lord  Chief  Baron  Idle  to  repair  his  house  at  Dairy,  but  expressly  cautioned 
to  preserve  the  old  ceilTug  (which  was  of  stucco)  of  one  of  the  rooms,  other- 
wise not  to  meddle  with  the  house,  having  notwithstanding  taken  off  the 
whole  roof,  and  given  the  house  a  new  roof,  whereby  the  cielihg  of  that 
room  was  ei  consequence  destroyed; — ^having  brought  hfs  action,  for  pay- 
ment of  his  account,  and  on  a  joint  proof  allowed  by  the  Court,  having 
proven  that  the  old  roof^  the  cupples,  as  well  as  floors,  were  rotten  and  in- 
sufiftcient>.  and  that  without  a  very  great  expense  and  unprofitable  to  his 
employer,  who  was  tJien  in  England,  the  cieling  could  not  have  been  pre- 
served r — ^^e  Court  found  hrm  entitled  to  payment  of  his  account.  Tlic 
interlocutor  w^  afterwards  stopped  on  a  reclaiming  bill  not  yet  advised, 
biit  it  is  chiefly  on  the  question,  whether  the  taking  off  the  whole  roof  was 
i>ecessary  or  profitable  ? 

S^te  Notes. 


ApFEKD.  IL]  .  [ELCBIEft. 


MANSE. 


17S4. 


Mb  Harry  Maul  against  The  Children  of  Mr  Charters. 


The  effect  cf  declaring  a  manse  free.     Vide  the  Printed  Papers  (and  the       No.  1 . 
Notes.) 


1748.    June  29. 

King's  College  of  Aberdeen  against  The  Heritors  of  Old  Macheb. 

The  Lords  thought,  that  the  manses  of  Deans  and  other  dignified  Minis 
ters  were  not  included  in  the  act  1 668 ;  but  the  Minister  of  Old  Macher  or 
Old  Aberdeen  having  now  become  a  stipendiary  Minister ; — ^fouAd  his  heri- 
tors bound  to  repair  his  manse ;  but  found  that  they  might  either  repair  the 
old  manse  or  build  a  new  one,  and  take  the  materials  of  the  old  to  them- 
aelves,  the  new  manse  to  be  worth  L.1000  Scots. 


No.  e. 


1748.  Jvly  18.        Sir  William  Maxwell  against  Gavin  Park. 

Heritors  whose  lands  are  united  to  the  parish  quoad  sacra  tantum,  are       No.  8. 
not  liable  to  repair  the  manse. 


1750.    June  19. 

Thomson,  Minister  of  Dunfermline,  against  The  Heritors. 

Ministers  of  Royal  Burghs  found  not  entitled  to  have  manses  designed       ^^*  *' 
to  them  on  the  act  1663,  even  though  a  part  of  the  parish  was  land-wart. 

See  Notes. 

2X 


AyraKD-lL]  [EtCHiEi. 


MEDITATIO    FVGM. 


No.  1, 


I'rs^.    November  27-  A.  against  B. 

Debtobs  in  ineditatione  fugaa^ — ^warrants  are  commonly  granted  to 
apprehend  them  till  they  find  caution  Jwc/icio  mti^  upon  a  summary  peti- 
tion, without  trial  of  the  fact  and  without  answers,  and  even  (which  seems 
hard)  without  caution  dc  damnis  et  earpensis. 

See  Notes. 
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1 73tf .    February  23.         Robeet  Ross,  Supplicant. 


The  Lords  granted  warrant  to  the  Chancery  to  issue  a  commission  to 
the  Sheriff  of  the  shure  to  take  trial  by  an  inquest  for  dividing  the  old  and 
new  extent  of  a  large  Barony,  at  the  instance  of  one  having  right  to  only  a 
part  of  that  Barony»  and  to  ascertain  his  part  of  the  said  old  and  new  extent, 
and  that  agreeably  to  several  old  precedents  quoted  from  tiie  records  of 
Chancery.    Lord  Leveix  Reporter. 


No.  J. 


1740.    December  5.    Election  of  Bebwickshire  and  of  the  Meabns. 

The  Lords  found  that  the  freeholders  at  the  Michaehnas  head  Courts 
may  alter  the  rolls  of  elections,  notwithstanding  the  act  12th  Annas,  and 
that  by  deleting  or  expunging  out  of  the  roll,  or  by  adding  apparent  heirs 
or  husbands  in  the  rights  of  their  wives,  but  that  they  cannot,  add  new 
purchasers  who  had  not  been  enrolled  and  voted  at  former  elections ;  and 
found  that  the  Court  of  Session  was  by  the  act  1681  competent  by  sum- 
mary application  to  judge  of  their  proceeding.  Vide  Case  of  Sutherland- 
shire,  iw^a.     rirf^  Election  of  puiiifrieshire,  t^^/rfl^ 


No.  & 


1740.    December  11.       Election  of  BebwickshikEi. 

Whebe  no  particular  objection  is  made  at  the  Michaelmas  head  Court 
to  freeholders  upon  the  roll,  but  in  general  they  had  not  a  sufficient  quali^ 
iication,  and  therefore  should  be  expunged,  though  this  head  Court  th^e^ 

2x2 


N'o'g. 
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N<%  9.        upon  intimated  a  diet  to  the  parties  to  appear  before  the  Session,  yet  no 

summary  application  is  thereupon  competent  to  the  Court  of  Session,  and 
for  that  reason  Sir  John  Sinclair's  petition  was  found  incompetent. 


No.  4. 


1 741 .    Februa?^  10.         Election  of  Dumfiiiesshiri:. 

Found  that  the  Privy  Council  had  no  power  to  dis^lember  shires,  nor 
had  they  properly  done  it  in  this  case,  and  therefore  repelled  the  objection, 
that  the  five  parishes  of  Eskdale  were  annexed  to  Roxburgh,  26th  Novem- 
ber 1746,  vide  unprinted  acts  1672,  act  8th.  2(fo,  Refused  even  on  con* 
sent  of  parties  to  determine  objections  that  had  not  been  made  at  tlie 
JMichaelmas  meeting,  notwithstanding  that  meeting's  resolution  not  to  re- 
ceive objections  but  upon  alterations  since  the  former  meeting.  3/io, 
Found  a  charter  by  a  subject  superior  in  on  whicli  a  late  retour 

proceeded  in  1 737  bearing  the  old  extent,  sufficient  evidence  of  it.  4/o, 
They  found  new  purchasers  infeft,  tliough  not  year  and  day,  might  be 
enrolled.  5to,  Found  that  charters  in  1631  and  1681  in  Church  lands  ex- 
pressing the  old  extent,  were  no  sufficient  evidence  of  that  extent,  or  that 
they  were  extended ; — ^but  stopped  upon  a  bill,    (See  Notfs.) 


1741.     February  13. 
Ei^FCTioN  of  MfiAHNs. — Sui  James  Carnegie^  against  Steuajit  of 

Inchbreck. 

No  3  ^  vassal  holding  of  a  person  forfeited,  and  who  held  of  the  Crown, 
getting  a  charter  in  common  form  (ratione  Jbrisfacturcd)  in  Exchequer, 
but  not  upon  •  the  Clan  Act,  though  that  superiority  may  be  sold  by  the 
Crown,  yet  till  it  be  sold,  he  is  the  Crown's  vassal^  and  entitled  to  vote  at 
elections  and  to  be  enrolled.  If  one  have  property  and  superionty  which 
had  been  extended  jointly^  and  have  disponed  the  superiority  to  his  son,  who 
disponed  the  half  of  it  to  another,  who  obtained  a  brief  at  warrant  for 
dividing  the  old  extent  of  the  property  lands  reserved  by  the  father  from 
the  superiority,  and  then  divided  the  old  extent  of  the  &ui>eriarity ;  tlie 
I.x>rds  found  there  was  no  proper  warrant  for  making  the  division,  and  that 
he  coidd  not  on  that  title  be  enrollecL  (See  Case  of  Aberdeenshire,  12th 
February  1745,  infra.) 


r 
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1741.    Fdtmary  19.       Election  of  Caithness. 

•  • 

In  a  reduction  of  enrollments  at  a  Michaelmas  meetiilg  on  this  ground, 
that  it  was  an  unlawful  meeting  held  upon  a  wrong  day,  and  not  by  free- 
holders upon  the  roll ; — ^found  that  there  was  no  necessity  of  calling  the  per- 
sons enrolled  at  that  meeting,  and  that  the  not  calling  them  was  no  nullity 
in  the  process,  as  had  been  formerly  also  found  in  1734  in  the  case  of  the 
Freeholders  of  Linlithgow. 


1 74 1 .    February  1 7.        Case  of  Sutiteui* axdsuire. 

In  the  case  of  the  Slnre  of  Sutherland  many  particular  questions  and  olv 
jections  were  decided  not  worth  inserting  here ;  but  the  most  material  were; 
lnt/>,  Tliough  a  Michaelmas  meeting  of  freeholders  amnot  sustain  an  objec- 
tio3i  that  had  been  overruled  by  a  former  meeting,  yet  that  they  may  ap- 
point a  diet  for  the  parties  attending  this  Court  for  a  decision,  was  the 
opinion  of  several,  but  no  occasion  to  decide  it.  Q^fo,  Sir  John  GJotxlon's 
being  declared  infamous  by  this  Court,  in  terms  of  the  act  1G21  anent  frau- 
dulent bankruptcy,  was  found  no  sufRcient  objection  to  his  voting  or  being 
enrolled.  3/io,  It  was  generally  thought,  but  not  determined,  that  a  free- 
holder  whose  estate  is  sequestrated  at  the  suit  of  creditors,  may  vote  and  be 
enrolled.  4to,  Though  a  Micliaelmas  Court  ought  not  to  turn  a  man 
out  of  the  roU  on  an  objection  tp  his  titles  without  giving  him  an  opportu- 
iiity  of  producing  them ;  yet  Gordon  of  DelphoUy  being  turned  oi^t  on  an 
objection  that  he  was  not  infeft,  we  found  that  he  ought  not  to  be  reponed, 
since  he  does  not  now  produce  an  infeftment.  5/o,  Found  that  purchasers 
maybe  added  to  the  roll  at  these  Michaelmas  meetings,  (contrary  to  the  above 
case  ij£  Berwickshire,  No.  2.)  This  last  found  by  the  President's  casting  vote. 
6/0,  That  in  complaints  for  refusing  to  put  on  the  roll,  as  well  as  in  com- 
plahits  for  WTongouSly  enrolling  fbmided  on  the  act  1681,  it  is  not  neces- 
sary to  call  all  the  freeholders  standiug  on  the  roll,  but  only  the  parties 
<xintraverting  ought  to  be  called  in  terms  of  that  act ;  though  in  declarators 
founded  on  the  ccftnmon  law,  one  could  not  declare  his  riglit  to  be  enrolled 
without  calling  all  freeholders  on  the  roll,  because  they  all  have  interest. 
And  TrfiOy  Found  that  in  this  sliire  all  heritors  and  wadsetters,  whether 
holding  of  tlic  Crown,  or  Crown's  vassals,  or  of  sub- vassals,  have  right  U^ 


No.  6. 


No- 7. 


Appekd.  II.]  MEMBER  OF  PARLIAMENT.  [Elchim. 

No.  7.  vote  without  regard  to  their  old  extent  or  valuation.    The  Lords  ordered 

the  Sheriff^derk  to  insert  in  tiie  Sheriff  books  Hie  roll  «  amended'by  diese 
several  interlocutors.  Vide  inter  eosdem,  28th  July  174 If  infra.  Vide 
Case  of  DumfneSy  No.  4. 


No.  8. 


No.  9. 


No.  10. 


No.  11. 


1 741 .    Fdfruary  25.        Election  erf  Tweedale. 

Summary  complaint  against  the  proceedings  of  the  Afiehaelnids  meet 
ing  not  competent,  where  neither  the  meeting  was  required  to  appoint  a 
day  for  the  parties  to  attend  this  Court,  nor  any  intimation  made  to  them 
that  the  complainers  were  to  apply  to  this  Court,  nor  instruments  taken 
upon  the  objections  at  the  meeting. 


•  1741.    July  15. 

Election  of  the  Dist&ict  of  Peeblesv— M*Ki£  of  Palgowan  against 

M*EWAN. 

* 
No  action  lies  on  the  act  7th  Geo.  11.  for  a  double  return.    In  this  case 
we  inclined  to  think  we  might  proceed,  tho^gh  the  House  of  Commons 
had  not  yet  judged  of  tlie  Election.    See  No:  18. 


1741.    July  17. 

Election  of  Kinross. — Bruce  of  Kennet,  SuppliccenL 

The  Lords  refused  to  judge  of  a  complaint  of  the  derk  to  the  election 
of  Kinross  and  of  the  Michaelmas  meetings  there,  that  he  would  not  ^ve 
an  extract  of  the  minutes. 


1 741 .    Jvly  28.  Case  of  Sutherlandshire. 

The  defenders  here  waved  the  dilatory  defence,  that  the  House  oi  Com^ 
mons  had  not  yet  judged  of  the  election,  and  the  question  turned  on  the 
meetings  haSdng  adjourned^  whether  that  was  lawful  ?  and  it  seemed  to  be . 
the  opinion  of  the  Court  that  it  was  not ;  but  as  that  could  not  affect  the 
clerk  or  Sheriff,  a  liew  allegation  was  made  of  a  previous  concert  to  waste 
the  time  in  order  to  adjourn,  and  that  they  were  in  the  concert,  whereof 
a  proof  was  allowed.     Vide  inter  msdem^  No.  7* 


ArrsND.  II.]     .       DfEMBER  OF  PARUAMENT.  [Elchiej. 

1741.    Novemberio.  Case  of  Perthshire. 

A  FRBBHOLDER  who  was  refused  to  be  put  on  the  roll  requiring  the 
meeting  to  appoint  a  day  for  this  Court's  determining  the  question,  and  on 
their  refusal,  having  intimated  to  them  to  attend.^his  Court  this  10th  No- 
yember»  that  was  not  found  suiBdent  to  bring  the  frediolders  into  Court, 
but  the  c(»nplauit  was  ordered  to  be  served  on  all  parties  ooncemed,  and 
them  to  answer  t^i  days  afler  setvice,  as  had  been  done  on  the  like  questicm 
in  Sutherland. 


1741.    December  4!. 

Hume  Campbell  against  Home  of  Wedderburn  and  Sinclair. 

Found  agsdn  (See  No.  9.)  that  double  returns  did  not  fall  under  the  sanc- 
tion of  the  act  7th  Geo.  II.  And  found  also  that  the  clerk  had  not  incurred 
the  penalty  of  that  act  for  returning  Sinclair,  in  which  I  did  not  vote.  T\\^ 
first  part  was  upon  appeal  affirmed,  but  the  last  was  reversed.  Vide  inter 
(osdem  voce  Appeal. 


1 741 .    December  4.         Election  ofBEEWicKSHiitE. 

Why  the  returns  of  clerks  to  freeholders,  or  to  burglis  which  are  directed 
to  be  made  to  the  Sheriffs,  and  by  them  annexed  to  the  writs,  are  executed 
in  the  form  of  an  indenture  betwixt  the  clerks  and  the  Sheriffs  ? — ^This  led 
me,  after  the  Court  rose,  to  look  into  the  acts  directing  the  manner  of  these 
returns,  when  I  found,  that  by  the  act  of  tlie  Scots  Parliament,  which  be- 
came part  <tf  the  articles  of  Union,  the  clerks  of  these  meetings  of  free- 
holders, and  of  the  presiding  burgh,  were  ta  return  the  names  of  the  per- 
sons  elected  to  the  Privy  Council,  by  whom  they  were  to  be  returned  to 
the  Chancery,  But  this  was  altered  by  the  act  abrogating  the  Privy  Coun- 
cil, and  instead  thereof,,  these  clerks  are  to  return  the  n^nes  of  the  persons 
elected  to  the  Sheriff,,  (and  in  the  case  of  Edinburgh,  the  expression  is  cer- 
tify the  names,,  instead  of  return^  who  shall  annex  it  to  the  writ,  and 
return  it  with  the  same,  &c.  The  method  of  executing  tliis  it  seems  has 
been,  that  the  form  of  an  indenture  is  executed  between  the  Sheriff  and 
derk  of  the  freeholders,,  and  that  is  annexed  to  the  writ..  But  for  what  reason 
it  is  done  in  that  form  I  know  not,  since  that  can  hardly  be  called  a  retiirii 
by  the  clerk  ta  tlie  Sheriff,  or  a  certificate  by  the  clerk,  as  it  is  expressed 
in  the  case  of  Edmbui^h..  Ali  the  subsequent  acts,  particularly  tlie  one 
Tmo  Geo.  IL  speak  of  a  vetum  by  the  clerks  to-  the  Sheriff  very  agreeably 


No.  12. 


No.  IS. 


No  I*. 
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« 

No.  1 4,        to  the  former  acts  indeed ;  but  it  led  me  to  imagine  it  was  a  different 

writing  from  the  indenture  returned  by  the  Slieri£El  However,  I  now  find, 
tliat  that  writing  that  the  Sheriff  annexes  to  and  returns  with  the  writ, 
whatever  be  the  form  of  it,  is  the  very  return  that  the  derk  makes  to  him, 
and  !  doubt  it  is  impossible  that  that  can  set  forth  the  res  vere  gtsta,  or  it 
would  be  a  very  improper  return  to  the  writ.  The  form  of  indenture  seems 
taken  from  act  7th,  Svo  Henry  VI.  but  ill  adapted  to  the  words  of  our 
acts,  and  yet  the  same  words  are  continued  in  the  act  lately  made,  16th 
(tco.  II.  anno  1743. 


No.  15. 


No.  16. 


1741.  '  December  18.        ELECtioN  of  the  District  of  Brechin. 

This  was  a  complaint  against  the  clerk  of  a  presiding  burgh  (Brechin) 
for  a  wilful  false  return  in  favour  of  John  Maul,  whose  chief  defence  was, 
that  the  election  depended  on  the  vote  of  Brechin,  and  tkough  the  Ma^s- 
trates  in  possession  voted  for  Udney,  yet  the  other  Magistrates  who  voted 
for  Mr  Maul  were  the  true  and  lawful  Magistrates,  and  so  declared  by  a 
decree  of  this  Court  in  a  few  days  after  the  return  in  a  process  tliat  de- 
pended long  before  the  election.  Several  Lords  tbought,  that  though  Mr 
Maul  had  the  right  of  election,  yet  Udney  had  the  right  of  return ;  yet 
they  assoilzied  the  defender. 


17-i2.     Januuf^Ql. 

Cunningham  of  Comr}^  against  Lord  GEofRoa  Murray. 

Found  that  no  complaint  lies  against  only  two  freeholders  tliat  they 
would  not  constitute  themselves  into  a  meeting  to  revise  the  rolls.  The 
complainers  right  here  depends  oft  the  question,  whether  church-lands  that 
'  pursuant  to  the  acts  of  Parliament  1594  and  1597  were  retoured  in  1598  to 
a  40  shilling  land,  did  entitle  to  a  vote*  Vide  the  papers  witli  some  notes 
on  the  petition. 

1 742.    Jarmary  21. 
Cunningham,  Younger  of  Balbougie,  against  The  Freebolhers  of 

FiFESHIRE. 

No.  17.  Only  five  freeholders  in  Fifeshire  having  constituted  themselves  into  a 

meetingfor  revising  rolls,  a  complaint  against  them  for  refusing  to  enrol  a  free- 
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holder  was  found  competent.  His  claim  was  as  a  40  shilling  land  of  old  No,  17. 
extent  which  he  proved  by  charters  and  precepts  of  elare  from  subject-su- 
periors in  1602  and  1609  ;  but  it  appearing  that  in  1613,  after  two  of  these 
writs,  these  lands  were  extended  jointly  with  other  lands  to  L.4,  so  tliat 
there  had  been  then  no  division  nor  separate  extent ; — that  was  found  n^ 
sufficient  evidence  of  the  old  extent,  and  the  complaint  was  refused. 


1742.    January  26. 

Lord  Roystoun,  Liferenter,  and  Captain  M*Kekzie,  liis  Son,  Fiar, — 

Ross-shire.  No.  19. 

On  a  reference  by  this  Michaelmas  Court,  agreeably  to  the  act  1681,  the 
Lords  found  that  where  there  was  a  liferenter  and  fiar  of  the  same  lands, 
that  both  might  be  enrolled,  but  with  a  quality  that  the  fiar  shall  have  no 
vote  at  meetings  for  election  or  for  making  up  the  rolls,  but  when  the  life- 
renter  is  not  present,  or  does  not  claim  a  vote  at  such  meeting. 


1743*    June^S,        Freeholders  of  Edinburgh,  *ywj9p/icawfo. 

Some  doubted  whether,  on  the  late  act  ( 1 743)  anent  elections,  we  coxdd 
receive  complaints  concerning  freeholders  on  the  roll  till  after  Michaelmas 
1 748,  but  we  found  we  could, — without  a  vote. 


1 743.    July  20.  Lord  Roystoun's  Complaint. 

t 

Notwithstanding  the  late  act,  ( 1 743)  we  proceeded  to  judge  of  a  com- 
plaint by  Roystoun,  of  his  being  unduly  turned  out  of  the  rolls  at  last 
Midhaelmas  in  his  absence.  2(fo,  We  foimd  the  complaint  oompetent^ 
though  no  objection  was  made  at  the  Midiaelmas  Court,  because  he  was 
not  present,  and  Fortrose,  who  only  did  object,  was  not  now  a  complainer, 
in  respect  the  meeting  in  their  minutes  in  effect  agreed  to  answer  any  such 
complaint.  Stio,  We  found  the  complaint  duly  served,  though  it  was  only 
against  the  preses  of  the  meeting  and  the  person  who  objected  to  Roystoun's 
being  on  the  roll.  4to,  We  found  the  proceedings  of  the  meeting  void  and 
nuD,  and  ordered  him  to  be  reponed,  and  would  not  hear  the  defenders  te 
show  cause  why  he  ought  not  to  be  upon  the  roll,  J{ide  inter  eosdem 
Ko.  18. 

2  Y 


No.  i»; 


No«  20. 


N^o.  2h 


No.  2^ 


No.  23. 
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1 744.    February  9. 
Siu  James  Stewaut  of  Goodtrees  against  Lord  Arniston  and  Sir 

Charles  Gilmore. 

In  the  complaint  Sir  James  Stewart  of  Goodtrees  against  Lord  Arniston 
and  Sir  Charles  Gilmore,  we  had  long  arguments  what  makes  a  roll  of 
electors  in  the  sense  of  the  late  act  leth  Geo.  IL ;  and  2dly^  What  the  law 
is  where  persons  are  after  their  death  continued  on  the  roU,  and  their  heirs 
are  of  the  same  name  and  designation.  Sdly^  We  almost  all  agreed  that  a 
vote  of  the  meeting,  finding  that  any  person  claiming  a  vote  is  not  the 
person  in  the  roll,,  is  suiBdent  to  justify  the  preses  by  them  chosen  for  not 
calling  that  person. 


1745.    January  18.        Case  of  Renfrewshire. 

An  old  retour  bearing  the  particular  old  extent  of  sundry  lands  in  the 
descriptive  clause,  but  in  the  valent  clause  expressing  the  old  extent  of  the 
whole  in  one  total  sum,  yet  agreeing  with  the  particulars  enumerated  in 
the  first  clause ;  this  retour  was  found  sufficient  evidence  in  terms  of  tiie 
statute  1743  of  the  old  extent  of  the  several  particular  lands,  to  entitle  the 
heritors  of  such  of  them  as  were  40  shilling  lands  to  a  vote,  though  not 
separately  retoured  in  the  vaknt  clause.  Vide  Case  of  Dunbartonshire, 
No.  29. 


1745.    January  19.       Hamilto:^  of  Aikenhead^s  Case. 

A  retour  in  1741  supported  by  the  respond4xx)k  in  Exchequer  from 
15  W  to  1606,  though  that  must  have  proceeded  on  a  retour,  was  found  no 
sufficient  evidence  of  old  extent  in  terms  of  the  statute. 


1745:-    January  19;  Dundas  of  Castlecarry's  Case. 

Extract  of  a  sasine  on  a  precept  from  the  Chancery,  reciting  both  old 
and  new  extent,  and  repeating  the  precept  verbatim^  which  must  have  had 


I 


AWEND.  II.] 


MEMBER  OF  PARLIAMENT. 


[ElCHI£9i 


a  retour  for  its  warrant,  and  though  supported  by  the  respond^book  in 
Exchequer,  yet  the  retour  bemg  lost,  tli^se  were  found  no  evidence  of  old 
extent  in  terms  of  the  statute. 


No.  2iu 


1745.    January  19.        Hamilton  of  Airdrie's  Case. 

Found  that  the  valuation  of  the  husband's  lands  might  be  conjoined 
with  those  wherein  his  wife  was  infeft,  but  not  in  those  whereixj  she  was 
only  apparent-heiress. 


No.  25. 


Eodeni  Die. 


A  against  B. 


A  RETOUR  in  1642  retouring  the  land  to  L.2.  6s.  8d.  of  both  old  and  new 
extent  and  the  feu  duty  the  same,  the  Ix)rds  sustained  the  objection,  that 
it  was  no  evidence  of  old  extent  distinct  from  the  feu«duty .  Amiston  first 
differed,  but  it  appearing  by  the  retour  that  they  were  kirk-lands,  he  also 
agreed,  because  these  as  he  supposed  had  never  been  extended. 


No.  26. 


1 745.    February  S 1 .       Brebster's  Case, — ^Caithness-shire. 

Brebster  was  infefl  in  lands  and  the  teind^  thereof  valued  in  the  Cbss- 
book  above  L.400,  whereof  the  teinds  had  in  1 702  been  separately  valued  at 
L.62,  and  without  them  the  lands  wete  not.L.400.  The  Lords  repdled  the 
objection,  and  sustained  his  vote. 


Na.  27. 


1 745.    January  5.      Sir  William  Maxwell's  Case, — Lanarkshire. 

REPEI.LEIX  the  objection  to  Sir  William  Maxwell's  title,  that  the  wit- 
nesses to  his  sasine  had  not  signed  all  the  pages ;  2(7o,  That  the  notary 
in  his  attestation  had  not  numbered  the  pages. 

2Y2 


No.  9B. 


No.  29. 


No.  80. 


No.  SK 
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1745.    FdmuiryS.  Case  of  Dunbartonshire. 

Found  the  Chancery  books  a  public  record  and  sufficient  evidence  of 
the  old  extent,  and  gave  the  same  judgment  with  that  given  in  the  case  of 
the  shire  of  Renfrew,  No.  22,  and  sustained  the  tilie,  albeit  the  total  sum 
in  the  valent  exceeded  the  particulars  in  the  descriptive  clause  in  L.I .  16s.  8d. 
which  was  thought  only  an  error  in  summing  up  72  articles,  it  being  the 
Duke  of  Lennox's  retour.    (See  Dict.  No-  12.  p.  8572.) 


1745.    February  G.  Case  of  Ross-SHmir. 

A  COMPLAINT  being  entered  in  terms,  of  the  act  1 743, — ^found  that  the 
freeholders  could  not  turn  the  persons  complained  of  out  of  the  roll, 
and  that  therefore  they  must  be  held  as  still  on  the  roll ;  and  fined  the  free- 
holders who  turned  them  out  in  L.IQ  and  expenses,  but  would  give  no 
judgment  against  Seafortb,  a  Member  of  ParMament.    (See  Dict.  Na  21  a 

p.  8844.> 


1745*    Febrtcary  T.         Case  of  Hamilton  of  Westbum. 

Hamilton  of  Westbum  produced  infeftnient  in  the  just. and  equal  half 
of  the  20  merk  land  of  ,  and  verified  that  the  whole  was  a  20  merk 

land  by  a  retour  in  1665,  but  there  had  been  no  division  made  of  the  knds 
and  extent,  but  a  voluntary  contract  between  the  heritors-  of  both  halves  in 
>67l9  and  the  lands  have  been  ever  since  possessed  agreeably  to  that  con- 
tract ;  which  objection  we  sustained  upon  the  act  1748. — Adhered.  Vide 
Colonel  Abercromby,  28th  February  1 758,  ir^ra.  (See  Dict.  No.  30. 
p.  8608.) 

1745.    February  12-  Case  from  Aberdeenshire. 

No,.  82.  Found  that  a  ^vassal  now  holding  of  the  Crown  ratione  fmisfiicturw, 

the  former  superior  being  forfeited,  although  he  took  not  the  benefit  of  the 
Clan  Act,  so  that  the  superiority  may  yet  be  sold  for  the  use  of  the  public, 
I  is  notwithstanding  entitled  to  a  vote  until  it  be  sold,  agreeably  to  the  26th 

act,  6th  Pari.  Jas.  IL  Vide  Case  of  Medrnshire^  No.  5.  (See  Dict.  No..  98. 
p..  8684.) 


i 
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1745.    February  13,         Case  of  Gibson,— Tweedale. 

George  Gibson  of  Borland  stood  on  the  roll,  but  a  complaint  was  en- 
tered pursuant  to  the  act  1 748  against  Thomas  Gibson  of  Borland^  which  was 
his  eldest  son's  name,  and  our  warrant  executed  against  him ;  but  upon 
answers  in  his  name  discovering  their  mistake,  they  executed  the  warrant 
against  George  the  father  after  the  time  hmited  for  lodging  thes%  com- 
plaints ;  but  we  found  that  they  could  not  insist  against  the  father. — 
Adhered.    (See  Diet.  No.  235.  p-  8859-) 


1745.    J^icbriuzry  15.  Culcairn's  Case, — Ross-shirev 

We  repelled  an  olyjection  to  a  freeholder's  right,  that  it  was  redeemable 
for  looo  merks,  but  had  no  clause  of  requisition,  and  therefore  (as  it  was 
Said)  no  proper  wadset ;  for  we  thought  it  was  a  proper  w^adset. 


1 745.     Fehrttary  22v  Hugh  Crawfurd's  Case. 

A  RETOXJR  in  1656  erf  the  heir  of  a  wadsetter,  and  who  held  blench  of 
the  reverser  with  the  non-entries  discharged,  being  produced  to  prove  old 
extent,  and  which  in  the  descriptive  clause  did  design  the  land  a  five-pound 
land,  but  in  the  xxilent  clause  retoured  them  to  be  worth  one  penny  botli 
nunc  et  tempore  pacl%  and  that  the  non-entries  were  discharged ;  tliis  was 
found  no  sufficient  evidence  of  the  old  extent  in  terms  of  the  statute,  al- 
though they  also  produced  an  old  charter  designing  them  a  five-pound 
land,  and  appealed  to  a  roll  in  Exchequer. — We  adhered,  (See  Dict. 
No.  13.  p.  857S.) 


« 


*  And  on  the  same  22d  Februaiy  1 745,  we  gave  the  same  judgment 
upon  the  like  case  a^inst  Archibald  Campbell  concemuig  the  lands  of 
Ellerslj'.    (Dict.  No.  14.  p.  8574.) 


h^mm^a^m^^m 


1 745.     Feh-uary  26..        Case  of  Budge, — Caithness-shire. 

BLri>G£  of  Toftingall,  who  had  some  lands  held  of  the  Hospital  of  St 
^lagnus,  was  infeft  under  the  Great  Seal  on  the  resignation  of  Ulbster,  who 


No.  83. 


No.  34u 


No.  35. 


No.  H6. 
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No.  36.        resigned  these  lands  and  the  patronage  of  the  Hospital  so  far  as  concerned 

them.  The  objection  was,  that  lie  had  no.other  right  to.tlie  superiority  than 
in  consequence  of  his  right  to  a  part  of  the  patronage,  whereas  the  pa- 
tronage of  an  Hospital  gave  no  title  to  either  property  or  superiority  of  the 
I  lospital  lands.  The  Court  doubted  greatly  of  bis  superiority ;  but  l^e 
being  infeft,  holding  of  the  King,  and  in.  possession  in  term$  of  the  act  1.681, 
we  thought,  it  no  good  objectipn  that  another  had  a  better  right,  but  tljat 
other  must  declare  liis  right  as  accords  ;  therefore  we  sustained  Mj  BudgC^: 
title  to  vote. 


No.  37. 


No.  38. 


No.  89, 


1 745.    February  26.  Lohd  Dkummore's  Case. 

In  a  sale  of  a  small  part  of  a  barony,  the  parties  havuig  by  a  private 
contract  divided  the  valued  rent,  and  the  Commissioners  of  Supply  without 
further  evidence  having  divided  it  so  in  the  Cess-books ;  this  was  objected  to 
as  no  sufficient  proof  rf  the  valuation.  The  answers  mentioned  some  other 
collateral  evidence,  that  upon  enquiry  would  show  the  equality  of  the  divi- 
sion. The  question  was,  whether  such  enquiry  could  be  made,  or  if  the 
Commissioner  of  Supply's  act  was  per  se  complete  evidence  of  the  valuation? 
— It  carried  not  to  enquire. 


1745     Ji^ly  10.        Case  of  Mr  George  SkeiJe, — ^Aberdeenshire. 


Found  that  a  fishing  s&parately  valued  might  be  joined  with  the  valua- 
tion of  lands  to  make  up  the  L.400  necessary  to  give  right  to  vote  m  elec- 
tions, and  therefore  sustained  Mr  George  Skene's  vote  and  repelled  the  ob- 
jection.    Vide  Case  of  Dunbartonshire,  No.  S9. 


1 7*5.    July  1  o.  Case  of  Dunbartonshire. 

We  gave  the  like  judgment  (with  that  in  the  c&se  of  Aberdeenshire, 
No.  S8,)  where  the  old  extent  of  a  fishing  and  of  lands  were  separately 
retomred,  that  they  might  be  joined  to  make  up  the  40  shilling  old  extent, 
and  sustained  Campbell  of  Succoth's  vote. 
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1745.    July  18.  MuNRO  of  CulcaimV  Case. 

A  WADSET  of  a  superiority  that  yielded  about  L.26  yearly  by  a  father 
to  his  second  son,  redeemable  on  payment  of  1000  merks,  was  sustained  as 
a  good  title  to  vote,  and  the  objection  repelled  that  it  did  not  recite  any 
money  borrowed  or  received,  and  contained  no  clause  of  requisition. 


1 745.    July  28.     Case  of  Chalmers  oi  Balnaoraig, — Aberdeenshire. 

Chalmers  of  Balnacraig  produced  a  retour  in  1 739,  rctourmg  his  land* 
at  L.8  old  extent  and  L.12  new,  and  two  retours  in  15^3  and  1574,  agree- 
ing witli  it,  only  differing  a  little  in  the  orthography  of  one  of  the  tene- 
ments, though  probably  it  inight  be  the  same  tvord  oT  name ;  but  therfe  was 
^lother  retour  in  1680,  agreeing  exactly  with  the  retour  173^  in  the  desig- 
nation of  the  lands,  but  retouring  them  to  half  a  merk  old  extent  and  two 
marks  new.  The  retour  1 789  signified  nothing  because  of  the  late  act  1 743. 
The  Lords  sustained  the  vote,  and  repelled  the  objection  founded  on  the 
retour  1680,  though  some  were  of  opinion  that  we  could  not  presume  the 
retour  1680  to  be  false  or  eircmeous,  though  we  knew  not  the  evidence  on 
which  it  proceeded,  and  thought  both  it  and  the  old  relours  might  be  true, 
and  the  variation  may  have  arisen  either  from  a  sale  of  a  part  of  the  lands,. 
or  the  lands  being  different. 


1745.     July  30^ 

Sir  Robert  Monro  against  M*Kenzie  of  Coul,.  Scatwell,  &c. — Ross- 
shire. 

We  repelled  the  objection  against  the  Crown's  vassals  of  the  Earldom  of 
Ross  and  Lordship  of  Ardmenach,-  that  by  the  acts  of  James  III.  and  James 
VI.  these  Lordships  belonged  to  the  Duke  of  Cumberland,  the  Kmg's 
second  son,  and  the  vassals  were  his  vassals,,  both  because  these  acts,  did  not 
on  the  existence  of  a  second  son  eo  ipso  vest  these  lands  in  him,  and  be- 
cause the  act  1681  requires  no  mere  than  that  the  persons  be  infeft  holden 
of  the  Crown  and  in  possession^  which  entitles  them  to  vote  till  their  in- 
feftmentsare  set  aside ;  arid  for  the  same  reason  we  repelled  the  objection, 
that  some  of  them  held  formerly  of  the  family  of  Seaforth,  and  had  not 
bought  the  superiority. 


No.  40. 


No.  41. 


No,  %± 


No.  49. 


Ne.  50. 
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1747-    November  10, 

Kerr  of  Moristcm  against  Redpath  of  Angelraw,  Dickson  of  Newbig- 

gkig,  and  Mr  James  Primrose. 

Redpath  produced  a  retour  in  1666,  retouiing  both  old  and  new  extent 
to  7  merks  and  4  d.,  and  the  feu-duty  to  7  merks  and  40  d.  Dickson  of 
Newbigging's  Case  was  the  same,  but  that  thete  was  a  further  feu-duty  of 
2  shillings  in  augmentationem  rentalis ;  and  we  sustained  the  objection  to 
both,  as^we  had  done  4th  June  1745,  4th  and  14th  June  1746,  in  Qeland's 
Case,  (No.  44,  supra,)  and  24th  June  1 747,  in  M*Cara*s  Case,  (there  referred 
to). — Primrose's  case  was.  That  by  his  mother  he  is  one  of  three  heirs-por- 
tioners  in  a  40  shilling  land,  and  was  also  infeft  base  upon  a  disposition  of  the 
whole  by  the  last  vassal :  But  we  sustained  also  the  objection  against  him. 
(SeeDicT.  No.  17.  p. -8577.) 


1748.    June  7.        Home  Campbeli..  against  Sir  John  Home. 

There  being  an  adjudieation  of  Sir  John  Home's  estate,  where<rf  the 
legal  was  ex  facie  expired  before  1st  December  1 748,  the  time  limited  in  the 
late  act,  and  his  estate  sequestrated  by  us  at  the  suit  of  his  creditors ;  Mr 

Home  Campbell  complained  that  the  freeholders  at  Michaelmas  last,  upon 

»    •         ...  »        •  •         • 

^Q  objection  made,  refused  to  strike  Sir  John  oat  of  the  roll ;  aad  upon 
answers  we  found,  Imo^  That  there  being  no  alteration  in  Sir  John's  dr- 
eumstances  since  1st  December  1743,  the  freeholders  eould  not  judge  of  the 
election.  2^0^  We  unanimously  found  the  obfeetien  not  relevant,  since  the 
a^judger  was  not  in  possession,  -  and  Sir  John  was  by  the  factor ; — and  by  a 
majority  found  expenses  due.    (See  DiCT.  No.  127.  p-  8738.) 


1750.    June  20.       Sracx^AiR  of  Sonthdun  against  Sutherland  <^  Forse. 

N#,  51.  *  _ 

Sinclair  of  Southdun  had  comphdned  to  us  in  1744  of  the  freeholders 

j^efusing  to  enrol  him ;  but  observing  that  the  valuation  of  his  lands  had  not 

been  properly  divided  frwn  others  with  which  they  had  been  joiirtly  valued, 

he  did  not  then  foHow  out  his  complaint,.but  got  them  now  divided.    He  ap 

phed  again,  to  the  freeholders  in  1749,  and  on  being  refused  conniplained 

again  to  us.    The  freeholders  answered.  That  they  eould  not  alter  what  a 

fcrmer  meeting  had  done,  and  they  having  refrised  him  in  1 744,  not  for 
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any  defect  in  the  diviaion  of  his  valuation^  the  Cteehciiess  in  1 749  could  not       Na  61. 
receive  him.  As  to  tiiat  point  of  kw  the  Court  was  divided ;  but  w^  first 
conjoined  tlie  two  complaints  together,  and  then  found  him  entitled  to 
he  enrolled.     Tlie  freeholders  al§o  sought  expenses  because  they  had  done 
nptl^ing  am]fis»  but  we  found  none  due#    (See  Dict.  No.  !^2l.  p.  bS45.)  - 


1751.    jPfefcruary  8. 

Sutherland  of  Swinzie  against  Sutherland  of  I^ngwelL 

SoywB;siVAVi>  of  Swinzie  having  complained  for  refusing  to  enrol  him, 
though  he  produced  a  sentence  of  the  Commissioners  of  Supply,  dividing 
the  Ti^ttatron  of  his  lands  of  Risple  from  the  lands  of  Langwell,  whereby* 
the  first  was  valued  at  L.4  12s. ; — ^the  defence  was,  that  the  sentence  was 
most  phrtial  and  iniquitous,  and  for  that,  reason  they  had  raised  reduction, 
wharefore  the  complaint  was  ddayed  till  the  reduction  should  come  in» 
and  which  was  reported  by  rae  this  day : — ^the  reasons  of  reduction  were 
chiefly  two.  1^^  That  the  Commissioners  had  not  qualified  by  taking  the 
oaths.  Answered,  The  act  authorizes  them  to  act,  if  they  eitlier  had  already 
qualified  or  should  qualify,  and  they  had  all  formerly  qualified.  Replied, 
Tlie  Supply  Act  1748  and  1749  introduced  another  proxnso  obliging  the 
Commissioners  to  qualify  anew  before  they  act  in  execution  of  these  acts. 
Duplied,  TheA provw}  has  an  annexed  penalty  of  L.20  sterling; — Erffo^ 
Th^ir  acts  are  not  void,  only  the  penalty  is  incurred. — ^The  second  reason 
was,  great  iniquity  in  making  the  division.  Answered,  These  Commis- 
sioners  are  Commissioners  of  Parliament,  and  none  of  their  proceedings 
cm  be  reviewed  by  the  Courts  of  law.  We  were  very  un^villing  to  deter- 
miiie  this  last  point,  because  of  difficulty,  and  likewise  of  manifold  incoii* 
veniendes  on  both  sides,  therefore  we  determined  the  first,  and  found  these 
Commissioners  not  capable  to  act,  and  dismissed  the  compljunt.  Vide  Sir 
John  Gordon's  Case,  No.  53.    (See  No.  58.) 


1751.     February  12 

Sir  John  Gordon  of  Invergordon,  against  Sib  John  Goeoon  of  E^ubo^ 

and  M*Ray  x)f  Bighouse. 

Sir  John  Gordon  of  Invergordon  haying  compljuaed  of  the  ireeholdeni 
refusing  to  admit  him  on  the  roll  of  electors,  and  having  on  our  warrant  ^- 

2  z  2 


No.  52, 


N«.  JjJ. 
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No.  59'     etnted  his  complaint  against  John  Doull,  on^  of  the  olgectors ;  afterwards 
John  Doull  died,  and  Sir  John  petitioned  again  and  obtained  a  new  warrant, 
which  he  executed  against  other  two  objectors,  Mr  M*Kay  of  Bighouse,  und 
Sir  John  Gordon  of  Embo ;  for  whom  it  was  objected,  that  the  first  com* 
plaint  was  fallen  by  John  Doull's  death,  and  the  second  complaint  was 
more  than  four  montlis  after  the  Michaelmas  court.     But  we  repelled  the 
objection,  and  the  President  thought  that  no  new  complaint  or  sununons 
was  necessary,  and  that  tlie  first  complaint  being  duly  served  <m  one  of  the 
objectors  was  equal  as  if  it  had  been  served  on  them  all,  4tli  January  1751. 
Bftt  the  same  having  come  again  before  us,  where  the  objection  was, 
iniquity  in  the  division  made  by  the  Commissioners  of  Supply ;  the  Court 
was  forced  to  determine  the  objection  to  our  jurisdiction^  that  they  had 
so  carefully  avoided  in  the  decision,  Sutherland  of  Swinzie  against  Suthexr 
land  of  Langwell,  (No.  52.  supra ;)  and  they  repelled  the  declinature, 
and  sustained'  the  objection  to  the  division  ?  but  the  President,  who  was. 
also  of  my  opinion,  had  declined  himself.    (See  Dict.  No.  79.  p.  7345.) 


No.  54. 


1753.    February  23. 

Colonel  Aberceomby  offamst  James  Gobdox,  Bai^shire. 

Colonel  Abercromby  complained  of  James  Gordon  of  Ardmellie,  who 
was  enrolled  as  apparent-heir  to  Archibald  his  elder  brother,,  who  in  17#S 
was  infeft  on  the  Crown's  charter  on  the  resignation  of  Peter  Gordon  the 
father,  but  reserving  not  only  the  father's^  liferent,,  but  also  power  to  him  to 
sell,  annailzie,  or  burden  the  lands  as  he  thought  fit.  The  father  last  sum- 
mer renounced  his  liferent,  and  those  powers  and  facilities^  to  his  son  Jamesi^ 
(Archibald  being  dead),  who  in  two  days  lodged  his  claim  ta  be  enrolled  a& 
the  act  16th  Geo.  II.  directs,  and  was  accordingly  enrolled.  The  complainer 
objected^  That.  Archibald  had  no  title  ta  be  enrolled  because  of  the  fathar^s 
reserved  powers,  and  therefore  though  the  son,  now  that  these  pawers  wete- 
renounced,  might  indeed  be  enrolled  were  he  infeft,  but  he  could  not  be 
enrolled  as  apparent-hehp  to  his  brother.  Answered,  That  notwithstanding 
the  reserved  powers,  Archibald  as  fiar  had  a  title  to  be  enrolled,  for  his  ri^t 
was  not  a  redeeHftaWe  r%ht  m  terms  of  the  act  l2m<yAnimi  2do,  Though 
Archibald  could  not,,  yet  James,  can,  as  now  these-  reserved  powers  are  ex- 
tinguished. StiOf  An  apparent-heir  may  conjoin  his  predecessor's  riglits 
and  his  own  to  make  his  vote  good,  as  if  the  predecessor  had  L.200  vahia- 
tic©,,  and  himself  L.200 ;  and  quoted  a  case  in  the  county  of  Lanark,  HamH^- 


y 
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toa  of  Airdrie%  ( 1 745|  No.  125.)  where  we  found  that  a  husband  could  conjoin  No.  .54f. 
the  valuation  of  his  own  lands,  and  of  those  wherein  his  wife  was  infeft. 
And  4to,  Observed,  That  by  the  complainer's  argument  the  vote  would 
not  be  good  even  were  tlie  &ther  dead,  and  so  he  should  be  in  a  worse  case 
than  if  the  &ther  had  still  retained  the  right  of  the  lands.  The  Lords  sus- 
tained the  objection,  and  ordered  Mr  Gordon  to  be  expunged  out  of  the 
roll,  for  they  thought  he  could  not  be  enrolled  as  apparent-heir,  unless  the 
predecessor's  infeflment  entitled  tliem  to  it  without  acquiring  any  ne^v 
right ;  and  they  thought  that  Archibidd's  infeftment  was  only  the  figure 
of  a  fee  during  the  Other's  life,,  thougli  upon  his  death  without  altering,  jt 
would  have  beoome  simple  and  absolute ;  and  therefore  Archibald  upon  his 
deadi  might  have  been  enrolled,  but  not  during  his  life ;  and  no  more  could 
James  upon  his  infeftment  alone,  without  acquiring  that  renunciatior, 
which  is  another  right ;  so  an  infeftanent  or  an  adjudication  is  a  title  to  be 
enrolled  after  the  legale  but  not  during  tlie  l^al ;  and  thei'efore  sliould  such 
adjudger  die  witliiu  the  legal,  the  apparent-heir  may  be  enrolled  after  the 
legal  is  expired,  and  that  on  his  predecessor's  infcftincnt  without  any  fur- 
ther right,  but  not  before  the  legal  is  expired ;  and  sliould  lie  acquire  a  re- 
nundation  of  tlie  reversion,  yet  he  could  not  during  the  legal  be  enrolled 
as  apparent^-beir^  because  that  rigiit  was  not  in  his  predecessor ;  and  I  doubt- 
ed whether  an  apparent-heir  could  conjoin  tlie  valuation  of  his  predecessor's 
lands  afid  hi^  own,,  beoaiise  of  the  exp]:ess  words  of  tlie  act  1681.  (See 
DiCT.  No.  177.  p.  8601.) 


MpAg-    Fchvuary  06. 

Colonel*  Ahercuomby^.  a^ihist  Bahidl  of  Auchmeddcn,  Banffshiie. 

Colonel  Aiikrcromby  complained  of  JIaird  of  Auclimedden's^beuig  put  ^^-  ^^-^ 
on  the  roll,  whose  title  was  a  charter  and  infeflment  in  the  lands  of  Nortii* 
field,,  botii  old  town  and  new  towfibjbliereo^.Greenli^s^  with  the  pertinents 
wfakh  werer  held  of  liixn  by  ILekh:  of  Noethiield ;  and  produced  an  old  retour 
of  the  vassal  of  these  lands  iiii  >6e8,  beating,  that  (jbiit  sasitus  in  totis  et  in- 
t^jarris^iU.  10  mercatk  terraxum  et  Baranw  de.  Troup^  vacate  tet  ris  de  North- 
^fieULr  cum  iUajparte  terravttun.  de  Whitqfietd  j>crtmcn.  aliquod  de  lie  Mains 
de  Tivuj) ;  imd  in  the  valent  clause^  MtqwMl  totos,  et  integrce  ilks  10  viercatce 
terrarum  de  Troup^  vpcat,  terras  dc  Noitfifi^ld  eum  ilia  pte  diet,  teirarufn 
de  fVhit^dd  pertinen^  aUquod  de  diet.,  lie  Mains  de  Troup  nunc  xxalent  par 
annnm  40  mere,  et  valuerunt  tempore  pacis  1 0  niercas.  The  objection  vras, 
l^.  This  was  not  the  retour  of  the  Crown-vassal  but  of  a  sub-viissal,  and 
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No.  5/j^        therefore  no  evidence  of  the  old  extent.    Answered,  Neither  tkeoommon 

law  nor  acts  1 68 1 »  nor  1 6th  Geo.  II.  make  any  difference  whose  retour  it 
is ;  both  proceed  on  brieves  from  the  Chancery,  contain  the  same  beads,  abd 
are  directed  to  the  same  Judge^  served  in  the  same  maimer^  and  retoured 
to  the  same  Chancery,  and  tlie  law  does  not  know  two  old  extoits,  one  fixr 
the  Crown*va&sal  and  another  for  the  sub*  vassal.  There  is  but  one  old  ext»t 
which  remains  unalterably  the  same,  being  about  50,000  merkiS  in  all  Soot- 
land,  and  the  inquest  erring  willfully  would  be  equally  subject  to  an  aasue 
of  error  in  the  one  case  as  in  the  other ;  and  as  it  was  thexule  of  leirying  the 
taxation  from  the  Crown's  immediate  vassal^  so  it  was  the  rule  of  thdr  re« 
lief  from  their  sub-vassals.    The  Lords  repelled  the  objection.    Ofagedlkm 
second,  The  respondent  has  no  right  to  the  lands  c^  Whitefield,  part  of  tiie 
lands  in  the  retour.    Answered,  imOy  Tlie  lands  of  Northfield  ajce  a  10  merk 
land  without  the  lands  of  Whitefield.    Replied,  Though  the  first  clause  in 
the  retour  be  a  little  ambiguous,  yet  the  second  removes  all  doubt,  which 
bears,  that  \xyth  lands  v(diterunl  tempore  pads  10  merks.    The  Lords  in- 
clined to  repell  this  answer.    Answered,  2dOf  Whitefield  appears  to  be  only 
a  pendicle  of  the  Mains  of  Troup,  and  vr&^  it  included  in  the  valemt  c^n^w, 
could  make  but  a  small  part  of  the  10  metks,  and  Narthfidd  would  be  n^uch 
more  than  a  40  shilling  land ;  and  suppose  one  in&ilin  L.100  of  ald^ctentv 
should  sell  off  about  1-100  of  it,  the  rest  would  entitle  him  to  a  vote  without 
a  retour  dividing  tham  b^re  1S8L    RepU^  No  new  division  of  die  <AA 
extent  can  now  be  made,  nor  no  evidence  of  such  division  be  admitted  but 
a  retour  before  1681,  because  of  the  act  16th  Geo.  II.    The  Court  inc&iMd 
also  to  repell  this  answer,  agreeably  to  the  dedsion  in  the  case  of  Hamilton 
of  Westburn,  (No.  SL)    Answered,"  Stio,  The  haids  of  Whitafield,  though 
the  name  be  changed,  are  truly  comprehended  under  one  m  other  of  the 
namesof  tlie  lands  in  the  respondent's  diarter.  The  vassal  has  possessed  tins 
small  estate  for  about  800  years,  held  of  the  £unily  ofMarischaH,  and  has  scriid 
none  of  it    Keith  of  Lodquham  acquired  right  to  the^upetiority,  and  fitim 
him  the  respondent  purchased  in  1?86.  Hedoes  not  piefeendto  haveretaiiied 
any  of  the  superiority,  nor  does  the  vassal  own  any  other  superior.  Replibd, 
No  matter  whether  Ludquharn  claims  any  right  to  the  superiority  or  not, 
if  it  is  not  conveyed  to  the  respondent  he  has  no  right  '  The  Court  allowed 
the  respondent  b^ore  answer,  to  prove  that  the  lands  of  WMtefidd  are  poa* 
sessed  as  falling  under  one  or  other  of  the  names  of  Unds  in  his  diarter;  and 
a  conjunct  probation  to  both  of  all  facts  and  drcumatanoes.    (See  Dict. 
No.  82.  p.  8605.) 
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1758.    February  ic. 

Colonel  Abekceomby  against  Leslie  of  Melross. 

On  a  comptaint  Colonel  Abercromby  against  Leslie  of  Melross,  who  was 
by  the  freeholders  enrolled  in  the  election-roll  at  Michaelmas  last ;  the 
Lords  found,  that  by  the  acts  of  Convention  1667  and  1668,  the  act  of  Par- 
liament 1690,  and  subsequent  Cess-acts,  lands  jointly  valued,  the  valuation 
could  not  be  divided  by  a  private  meeting  of  the  Commissioners,  but  by  a 
general  meeting  either  appointed  by  a  former  meeting,  or  called  by  the 
Convener ;  and  sustmned  the  objection  to  Leslie's  qualification,  that  the 
division  was  made  by  a  private  meeting  of  four  Commissioners  not  so  ap- 
pointed or  called.    (See  DiCT.  No.  72.  p.  6659  and  No.  6,  p.  2*S7.) 


175S.     March  2. 
Sir  Robeet  Goedon,  &c.  against  The  FEEEHOLDriis  of  Caithness. 

Tbe  fre^ddera  of  Caitlmess  having  reftised  to  enrol  Sir  iRdbai:  Gordon, 
Ciqptain  Scot  and  Mr  Hay  of  Leys,  on  charters  of  superiorities^  of  Sir  Wil- 
tioem  Ehmfoar's  lands  that  tliey  had  purdhased ;  they  all  severally  entered 
thefar  complaints,  aad  in  the  answers  the  chief  objecticm  was,  that  in  valuing 
those  lands  (3ie  whole  rents  had  been  computed  stock  and  tiend,  that  is,  the 
whole&ee  r€»t,  dedueting  feu  and  tiend-duties,  which  was  the  rule  of  the 
valuations  in  Caithness,  and  in  all  the  other  shires  in  Scotland ;  but  tKat  the 
compitainers  were  not  infeft,  nor  had  any  heritable  right  to  their  tiends^  which 
bdonged  to  the  Biah<q>  of  Caithness,  and  he  gaire  a  long  lease  of  tliem  t(» 
the  Earl  of  Bs^adalbane,  who  subset  them  to  the  vassals,  particularly  Sir* 
Wilfiani  Dunbar^  and  the  complainiers  had  only  right  to'Bteadalbane's  tack. 
The  Court  was  pretty  well  satisfied,  tliat  in  making  the  valuations  ovei*  dl 
Scotland,  the  w^iole  jrent  was  computed,  (which  included  the  teinds  where 
th^  were  not  drawBy)  but  they  thought  notwithstia:iding  tihereof  the  landn 
wese*  in  the  words  of  the  act  1661,  liable  for  the^  Cess^  and  therefore  the 
heritw  entitled  to  vote  wbedier  lie  liad  right  to  the  teinds,  or  was  infeft  in 
th^a  or  not,  and  that 'that  sease  of  tlie  act  was  ci^tifirmed  by  the  universal 
ooasQit  of  the  firadiolders  in  every  county  in  Scotland  from:  1 66^1 ,  in  every 
one  of  which  there  were  votes  liable  to  the  same  objection,  though  this  is 
the  first  time  it  ever  was  made ;  and  tl^iefore  repelled  the  objection  and 
found  the  complaint  well  founded.  Vide  tlie  Case  fully  stated  MS.  8vo. 
(Notes^)  And  2d  Maxdi  adhered  as  to  repelling  the  objection,  but  allowed 
a  pepof  as  to  a  new  objection  of  the  manner  of  dividhig  the  valuation  of 
these  lands  from  that  of  Sir  WiHiam  Dunbar's  other  lands.  (See  Dict. 
No.  43-  p.  8627.) 


No.  5^. 


No.  57. 
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No.  58, 
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1753.    August  3.    Innes  of  Sandside  against  Sutherland  of  Swiiizic. 

The  Sutherlands  of  Swinzie  and  Langwell  having  come  to  a  better  un- 
derstanding, Swinzie  applied  a  second  time  to  tlie  Commissioners  of  Sup- 
ply  for  a  division  of  tkdr  lands,  and  a  long  proof  was  led  and  transmitted 
jointly  to  their  agents  to  have  it  laid  before  lawyers  and  to  prepare  a  state 
of  it,  and  accordingly  a  state  was  cooked  up  in  such  a  fashion  as  to  make 
both  estates  precisely  equal  without  the  smallest  fraction  of  difference,  so 
as  the  valued  rent  of  each  should  be  precisely  L,4«00,  and  that  memoiiid 
was  laid  before  the  Commissioners,  who  approved  and  divided  the  vahia^ 
tion  accordingly,  and  Swinzie  was  admitted  on  the  roll  of  electors.    But 
limes  of  Sandside  complained  to  us,  and  objected  to  the  division,  that  it 
was  no  lawful  meeting  of  the  Commissioners,  because  the  first  meeting  of 
the  Commissioners  was  appointed  to  be  4th  June  1751,  whereas  the  act 
>K4ng  late  of  coming,  they  did  not  meet  till  28th  June,  and  as  the  first 
Hieeting  was  unlawful,  so  were  all  the  subsequent  meetings.    2d0f  Manifest 
iniquity  and  partiality.  The  first  we  tmanimoudy  repdUed.  To  the  second, 
Objected,  1^/,  The  defender  had  no  use  for  a-division,  for  that  the  vahia* 
tion  was  already  sufficiently  and  elFectually  divided,  and  eadi  had  paid  Cess 
ioT  L.400,  since  the  death  of  Langwell,  who  had  both  estates  in  1708,  and 
they  are  so  stated,  L  e.  at  that  valuation  in  the  C<^eetor's  Cess-books, 
though  no  formal  division  appears  in  the  book  of  valuation.    2tfo,  That 
this  Court  had  no  power  to  receive  or  alter  the  Commissioners  of  Supply^s 
proceedings,    sfio,  There  is  produced  the  rental  of  both  estates  given  in 
by  Langwell  when  the  last  total  valuation  of  the  shire  was  made  in  1 702. 
Answered,  Tlie  parties  paying  voluntarily  the  Cess  of  their  father's  estate 
equally  till  a  legal  division  of  the  valuation  should  be  made,  could  not 
itself  make  such  a  division,  and  this  is  the  second  division  that  Swinzie 
has  applied  for  and  got,  because  there  had  been  no  former  division,  and  in 
that  point  both  the  parties  and  likewise  the  Commismmers,  who  must  all 
have  known  the  fact,  did  agree.  To  the  second,  That  great  absurditiea  would 
follow  if  we  could  not  review  the  Commissioners  proceedings  in  dividing 
valuations  to  entitle  to  be  enrolled  among  electors  to  Parliament.     To  the 
third,  There  is  no  evidence  that  the  valuation  1 702  proceeded  on  that  fil- 
ial, rioi*  could  it,  for  even  the  arithmetical  calculations  are  not  just,  and  still 
this  new  division  is  erroneous,  for  by  that  rental,  the  two  estates  are  not  of 
equal  extent,  thougli  it  makes  Swinzie's  estate  tlie  largest  which  truly  it  is 
not. — It  carried  23d  June  1758,  by  the  narrowest  majori^  possible  to  dis- 
miss the  complaint ;  but  20th  July  we  found  the  complaint  well  femided, 
and  ordered  Swinzie  to  be  expunged  from  the  roll. — ^Adhered,  8d  August 
(See  DiCT.  No.  50.  p*  8642.) 


II.]  M^VfBER  Q/e  PARLIAMEKT.  [Elchies. 

1 753.    Deccfnher  5.  Lord  Lyon's  Case. 

On  report  of  Lord  Shewalton»  the  Lords  passed  a  bill  of  inhibition  against 
a  Member  of  Parliament,  (Lord  Lyon.)  Some  thought  we  were  not  bound 
to  know  who  were  Members  of  Parliament.  Others  thought  that  prohi- 
bitory diligence  could  be  no  breach  of  privilege ;  but  I  doubted  of  both. 


* 


1 753.    December  20. 

M^Ken^ie  of  HighfieH  and  M*Leod  of  Cadboll,  against  SiB  John  Gor- 

DON,  &c* 

In  Cromarty  there  has  been  no  Michaelmas  Head*Coisrt  &ince  the  act 
I6>lh  Geo.  II.  in  l74tS,  and  there  are  but  five  freeholders  on  the  roll.  Sir 
John  Gordon,  his  farotlier  Charles,-  his  brother-in-law  Leonard  Urquhart, 
bis  eoujon  Gordon  of  Atdoch,  and  M'Leod  of  Cadboll,  who  doeg  not  qua* 
Hfy.    M'Rensie  of  Highfield  in  due  time  lodged  his  claim  for  being  ad- 
mitted on  the  r<dl  at  last  Midmelmas,  and  also  lodged  ol:^ections  both  in 
his  ovm  name  and  Cadboll's,  against  the  otlier  four  on  the  roQ.  At  the  day 
OadboU  came  not  to  the  town,  and  the  other  four,  though  in  the  town, 
would  not  go  to  the  place  of  meetmg ;  and  the  Sheriff-clerk,  though  re- 
quired by  Highfield,  neither  could  nor  would  constitute  a  meeting ;  and 
thereupon  I^^tfield  eotered  his  complaint  beft>re  us,  which  was  served  ori 
30  days  in  common  form.    And  upon  answers  and  a  hearing  in  presence. 
We  found  the  complaint  not  competent,  and  dismissed  it    We  thought  it  a 
very  j^^eat  abuse,  but  we  agreed  that  it  was  not  within  the  act  16th 
Geo.  IT'.,  and  therefore,  not  competoit  in  this  form.    2(/o,  Though  it  were 
oompetent,  most  of  us  thought  we  could  give  no  relief,  that  we  could 
neither  fine  tlie  fi-ediolders  for  non-attendance,  nor  put  the  petitioner  on 
the  roll,  nor  expunge  any  of  tiile  other  four,  tiU  the  freeholders  had  first 
^veii  their  judgment.    (See  Dict.  No.  202.  p.  8850.) 


Na  59. 


No.  6a 


1754.     January  3.        Major  Cunxixgham  against     ■■  ^^     ^, 

*^  *-  ^  ^  No-  61. 

Majoe  Cunningham  complained  that  the  fi^eeholders  had  refused  to 
enrol  him«  He  had  got  a  disposition  of  his  lands  with  procuratory  and.pro- 
cept  amem  de  me,  and  was  infefl  on  that  precept ;  and  thereafter  he  exe^ 
cuted  the  procuratory  and  got  a  charter  of  resignation  containing  a  confir- 
mation of  his  former  in&ftment,  and  was  infiefi  on  that  ohaiter ;  and  as  his 

8  A 


Append,  II]  MEMBER  OF  PARLIAMENT-  [Elchies. 

No.  61 .        title  produced  that  charter  and  the  sasine  on  it ;  so  the  objection  was,  that 

this  last  sasine  was  void  and  null,  because  the  confirmatiou  made  his  for- 
mer infeftment  a  public  infeftment,  and  that  sasine  was  not  lodged.  We 
repelled  the  objection,  and  ordered  him  to  be  enrolled. 


No.  62- 


No.  63. 


1754.    January  4f.       Cunningham  of  BaUindalloch  against 


Cunningham  of  BaUindalloch  complained  that  they  refused  to  enrol 
him.  The  objection  was,  that  he  had  no  sufficient  proof  of  the  valuation  of 
his  lands.  Answered,  They  stand  valued  in  the  CoUector*s  books  L.437. ; 
they  are  '\'alued  the  same  in  the  valuation  bodes  in  Exchequer  1091 ; 
and  there  is  no  original  valuation  or  book  authenticated  by  the  Commis-* 
sioners  extant.  The  freehoMers  produced  an  old  tattered  book^  wliich  they 
said  was  the  Cess-book  1687,  but  signed  by  nobody*  wherein  these  lands^ 
are  stated  as  valued  jointly  or  in  cumnh  with  other  lands,  and  said  tliat 
there  appeared  no  legal  division  of  them  since.  The  Court  ordered  him  ta 
be  enrolled.    (See  Dicx.  No.  7.  p.  2486.) 


1754.    January  9.     Captain  Rodert  Cunni'ngham  against  ^ 


Captain  Robert  Cunningham  complained  of  their  refusing  to  enrol 
him  for  his  lands  of  Seabeggs,  in.  respect  there  was  no  legal  valnaCxon  of 
his  laiids».  at  least  no  legal  division  r  that  theae  lands  were  ifn-the  Exch^wer* 
book  1691  jointly  valued  with  other  lands  at  l^JSA^^  and  being  purchased* 
by  the  JNIajor,  he  took  a  charter  to  himself  in  liferent  and  his  eldest  son  in 
fee ;.  that  in  1739  he  renounced  his  liferent  of  these  lands  of  Seabeggs  ;  in 
1743  complaint  was  entered  against  him  in  terms  of  the  act  16tli.  Geo.  II.  ; 
but  as  in  1 789  he  got  two  Commissioners  to  divide  the  valuation^  and  to 
value  Seabeggs  at  L-414,  the  complaint  was  passed  from  and  he  continued 
on  the  roll ;  in  1 745  he  purchased  other  lands  to  himself,  mentioned  in 
No.  61  ;  he  conveyed  these  lands  to  the  claimant  his  eldest  son,  who  again 
conveyed  the  lands  he  formerly  had  to  the  second  son  :  And  the  objection 
to  the  claimant  was,  that  the  division  by  two  Commissioners  privately  met, 
and  not  at  a  general  meeting  or  one  called  by  the  Convener,  was  not  a  legal 
division.  Answered,  The  objection  may  be  good  where  the  original  va- 
luatipn  is  extant,  but  here  there  is  none ;  that  a  complaint  was  entered  in 
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1 743»  but  passed  from  as  not  founded ;  that  in  this  country  the  tenants        No.  65^ 
pay  the  Cess,  whereby  the  valuation  of  each  farm  is  known, .  The  Court 
sustained  the  objection  and  dismissed  the  complaint. 


1754.    January  16.  Grant  against  Abeunethy. 

Abernethv  o[  Crimonmoggat  having  been  enrolled  as  apparent-heir 
without  lodgii^  any  claim  with  the  Sheriff-clerk,  as  the  act  16th  G^.  11, 
directs,  we  ordered  him  to  be  expunged  on  Sir  Archibald  Grant's  com- 
plaint. 


Eodem  J)ie.  Gordon  of  Les^more. 

On  the  same  complaint  we  <a:dered  Sir  Alexander  Gordon  of  Lessmore 
to  be  expcmgedy  for  that  in  hi»  cUim  the  valuation  c^  his  lands  was  left 
blank. 


1 7^4*    Jannai^  1 8.        Fordyce  of  Gask,  Supplicant 

.  * 

FoRDYCE  of  Gask  complained  of  beii^  refused  to  be  enrolled  though  he 

produeed  a  retour  in  1J13,  bcjoring  that  the  lands  of  Gask,  and  an  amiuity 

of  108.  4d.  out  of  aiu>ther  subj^,  were  10  merks  of  qld  extent    Answered, 

That  upon  a  complaint  against  him  upon  the  act  16th  Geo.  II.  to  which 

he  gave  in  no  answer,  we  ordered  him  to  be  expimged  in  February  1 745, 

and  therefore  the  freeholders  could  not  enrol  him  till  that  decreet  wjus 

reduced.    Replied,  That  decreet  was  just,  because  he  put  in  no  answers 

and  produced  no  title,  and  therefore  cannot  be  reduced,  and  he  had  no 

otlier  way  to  be  enrolled  but  by  a  new  application  to  the  freeholders.    We 

repelled  this  defence.    2c/o,  Answered,  that  he  has  no  right  to  the  annuity 

in  the  retour,  and  the  old  extent  caimot  be  divided.    Replied,  The  retour 

sirfficiently  divides  them,  for  an  annuity  always  valet  seipsum,  and  urn  be 

valued  no  more,  so  tlie  lands  are  clearly  nine  merks.     They  also  alleged 

that  Gask  comprehended  sundry  other  lands*  and  they  could  not  then  be 

nine  merk  of  old  extent  when  they  are  but  L.800  valuation,  but  could  not 

condescend  on  the  lands.  •  The  Court  was  much  divided,  but  it  canicd  to 

sustain  the  complaint    (See  Dicx.  No.  S&  p.  8619.) 
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1 75'L    February  G.  Campbell  of  Succoth  against 


Mr  Campbell  of  Succoth  com]>lained  for  refusing  to  enrol  him,  wlio 
had  acquired  a  proper  wadset  that  had  been  purchased  in  1735  by  the 
deceased  Captain  Campbell  from  Herbertshire,  of  lands  partly  propertj^ 
partly  superiority,  valued  L.410.    It  was  objected^  that  a  superiority  could 
not  be  wadset.  /  Qdo^  That  it  was  not  a  proper  wadset,  for  that  in  case  any 
casualties  of  superiority  fell  he  was  accountable  for  them.    SHo,  That  tlie 
valuation  of  tlie  property  lands  was  only  divided  by  g  prrvate  Meeting. 
Answered^  A  supericHtity  may  b6  wadset  ai(  well  as  any  othei^  right.    T<y 
the  2d,  That  makes  the  right  no  worse  than  if  the  casualties  had  been  dis- 
charged or  gifted  or  reserved,  which  does  not  make  the  wadset  improper. 
To  the  3d,  That  that  division  was  api>roved  by  a  general  meeting  in  1 75S. 
Objected,  4to,  That  Herbertshire  having  acqiiired  the  property  of  these 
lands  whereof  he  had  wadset  the  superiority,  he  conveyed  both  property 
and  superiority  to  Lady  Forrester,  who  amveyed  lliem  to  Forrester  of  Dun- 
novan^  who  is  publicly  infeft  and  in  possession.    Answered,  Thrtlnftft- 
noent  cannot  liurt  the  complainer's  prior  infeftment  whereof  Lady  Forrester 
.  was  in  the  knowledge,  as  is  proved  by  bonds  granted  to  her  by  Herbert- 
shire and  Solicitor  Haldane.    The  Court  repelled  the  th^ee  first  objections, 
but  superseded  the  fourth  tiH  we  shoilM'  have  evidence  of  possession.    Her- 
bertshire redaimed,  and  then  entered  an  appeal,  which  he  was  afterwards 
allowed  to  withdraw  on  paying  L.40  of  costs ;  and  answers  brfng'  put  in 
with  the  proems  of  possession,  we  adhered  Mid  repelled  the  objectieii  of 
want  of  possession,  and  ordered  bun  to  be  enrolled.    And  on  a  fresh  appeai 
the  judgment  was  aiRrmed  in  Parliament,  April  1754,.,    (See  Dict^  No.  8, 
p.  24894 


1754.-    March  r.  Abebcromby  a^ihst  DuF^,  &C;-. 

CoLO^fEL  Abercromby  conTplained  <rf  enrolling  Lord'  Braco's  two  sons, 
Mr  James  Duff  the  eldest,,  and  Mr  Alexander  and  Mr  Innes,  hiter  alia,  be- 
cause the  lands  con^^eyed  to  them  were  jointly  valued ;  that  liord  Hrtico 
had  conveyed  also  the  ternds  of  his  eldest  son's  lands,  bat  had  not  oon- 
veyed  the  teinds  of  Mr  Alexander  DkulTs  or  Mr  Innes's  lands  r  that  the  Com- 
missicmers  had  divided  the  valuation,  according  to  tJie  rent-rolls,  and  yet 
had  not  deducted  the  teinds  of  Mr  Alexander's  or  Mr  Innes's  lands  ;  and 
though  he  has  since  conveyed  the  teinds  on  which  they  have  a  new  tAar- 


AprexD.  IL]  MKMBKE  OF  PARUAMENTs  [Eixnin*, 

ter,  yet  they  are  iK>t  year  and  day  infeft  upon  it.    Answered,  That  it  wa$        No.  68, 
per  mcuriam  that  the  teinds  were  omitted  in  the  first  disposition,  but  it 
would  be  no  objection  though  they  were  not  at  all  disposed ;  that  in  Banft* 
shire  aiid  most  of  the  shires  in  Scotland  no  teinds  are  valued,  and  it  makes 
no  differrace  in  the  valuation  who  has  right  to  the  teinds,  whether  tha 
heritor  of  the  stock,  the  minista*,  tlie  patron,  or  other  titular ;  tlie  valuation 
is  still  in  proportiwi  to  the  i^eal  rent,  and  tlie  heritor  of  tlie  stock  is  liable 
for  it ;  otiierwise  the  act  1G90  giving  tlie  teinds  to  the  patron  would  have 
iMde  a  great  revolution  in  all  tlie  v}aluations,  in  all  the  shiires  In.  Scot- 
land,  and  yet  it  Made  noae  of  the  patron'^  valuations,  and  the  Jiedlors'^  valua- 
tions jnenuuned  llie  wme-  When  a  stipend  is  augmented,  it  makes  ik>  change 
|n  the  valuation  of  the  heritoi^s,  not  even  when  one  heritor's  teinds  ai-e 
es&austed  being  fteq  teind,  and  the  titular's  and  other  heritors  not  tQUched^ 
because  they  have  heritage  rights ;  and  when  an  heritor  recovers  a  decreet 
of  sale  of  his  tithes  against  the  patron  or  oth^r  titular,  no  alteration  ensue:* 
in  the  valuation  of  either  buyer  or  seller,  which  yet  there  inust,  if  the  com- 
plainer's  objection  were  good.    The  Com-t  repelled  the  objection,.  1st  iMarch 
1754. — ItenitefU.  President,    Justice   Clerk,    Sliewalton^   Woodhall,    and 
Auchinleck. 


1754.    March  2.        Stewakt  and  Hamilton  against  Maxwell. 

Sib  Abchibalb  Stewart  of  Casdemilk,  and  Hamilton  of  Aikeiihcad, 
having  comphdned  of  enrolling  Su'  Jolin  Maxwell  on  a  right  of  property 
and  superiority  of  several  small  parcel*  of  land^  of  one  of  which  parcels  (tlie 
superiority  of  one  ef  tlie  feuars  of  Meikle  Govan,)  the  valuatiorthad  not  been 
Xawfuliy  divided  from  the  other  lands  valued  in  cumnlo  with  it^    The  aise 
was,  that  there  being  many  small  feuars  of  Meikle  Govan,  they  entered 
into  a  voluntary  contract  in  1 726  for  dividing  the  valuation  of  their  lands 
and  Cess  in  proportion  to  their  real  rent,,  and  the- contract  contains  the  real 
rent  and  proportional  valuation  of  each  feuar,  and  tlmt  valuation  the  Col- 
lector entered  in  his  books.    In  174«S  on  a  representation  to  a  general  meet- 
iHg  of  the  Commissioners  that  there  was  im>  authentic  valuation  of  that 
county,,  and  that  tlie  derk  had  prepared  one  as  exact  as  he  could,  a  Com- 
mittee was  appointed  for  examining  that  book>.  who  after  several  meetings 
made  their  report  that  the  book  was.  right  except  as  to  one  amendment,, 
and  the  general  meeting  approved  of  tliat  book;  and  as  the  division  was- 
made  when  there  could  be  no  suspicion  of  any  sinister  view  or  design,  and 
had  the  sanction  of  a  general  meeting,  we.  repelled  tlie  objection.    The  2(1 


No.  6*n. 
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No.  69.  objection  was,  that  the  late  Sir  John  Maxwell,  who  acquired  this  superio- 
rity in  his  son's  name,  had  granted  an  obligement  or  letter,  that  his  son 
should  re-dispone  that  superiority,  which  he  referred  to  bath.  Sir  John  de- 
poned that  he  did  not  hear  of  any  such  letter  till  after  he  had  lodged  his 
claim,  and  after  hearing  of  it,  that  he  sent  a  friend  to  enquire  about  it,  and 
the  gentleman  to  whom  it  was  written  sent  him  the  letter  by  that  Mend 
to  dispose  of  it  as  he  pleased,  and  that  before  the  enrolment.  The  com- 
plainers  thei-efore  objected  that  Sir  John  had  no  title  when  he  entered  his 
claim.  The  Court  also  repelled  this  objection,  and  dismissed  the  com- 
plaint, but  several  doubted  of  this  last. — ^The  President  thought,  that  the 
objection  would  not  .have  been  good  though  the  letter  had  not  been  re- 
tiu'ued,  for  that  he  heard  theietter  was  only  to  re-diq)one  after  ten  years, 
and  that  a  temporary  right,  though  no  proper  wadset,  was  a  good  title  to 
vote^  and  that  the  act  1 2th  Annas  made  no  alteration  in  our  law,  only  in- 
troduced a  new  mean  of  proof. 

See  Notes. 
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MESSENGER. 


1 738.    Navemhet'  3. 
Alexander  Ro&s^  Messenger,  agaiiut  The  Sheriff-Clerk  of  Ross«. 

Messenger  deprived  and  fined  for  exacting  fees  or  securities  for  his 
executing  captions,  and  sometimes  for  delaying  executing  them,  from 
the  debtors,  and  for  other  malversations.  Declared,  that  the  messengers 
ought  for  executing  captions  to  take  their  payment  only  from  their  em- 
ployers. 


Lieutenant  Hope  against  Drummond. 


One  Drummond  being  complained  of  for  executing  a  caption  against  Sir 
Alexander  Hope  in  the  Infirmary,  whether  he  had  been  sent  by  advice  on 
account  of  madness,  and  carrying  him  to  a  tavern,  where  he  took  about  L.4 
from  him  of  the  debt  on  receipt,  and  praying  warrant  to  seize  Drummond, 
and  to  detain  Sir  Alexander  in  the  Infirmary  ; — we  remitted  to  KilkerraUr 
Ordinary,  to  enquire  into  Sir  Alexander's  condition,  and  meantime  on  the 
attestations  produced,  granted  warrant  to  detain  him  in  the  Infirmary,  and 
also  to  apprehend  Drummond,   1 3th  Januar}'^  1 749-    And  after  examining 
Drummond  and  taking  a  proof,  the  Court,  28th  February,  found  the  execu- 
tion of  the  caption  illegal  and  oppressive,  with  a  malicious  intention  to  ex- 
tort money,  and  deprived  the  messenger  both  of  his  office  of  messenger  and 
notary,  (which  he  also  was)  and  committed  him  to  prison  for  a  month.  But 
we  did  not  lay  it  on  Sir  Alexander's  madness  alone,  for  Drummond's  law- 
yers argued,  and  pretty  plausibly,  that  madness,  though  even  apparent,  was 
no  protection  against  executing  the  King's  letters  against  a  rebel,  or  even 
against  executing  a  judgment  of  commitment. 

See  Notes. 
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MILL. 


1752.    December  26. 

Captain  Urquhart  of  Burdyards  against  Tulloch  of  Tannadue- 

Lands  being  thirled  to  another  man's  mill,  the  heritor  cannot  build  an- 
othei  mill  within  the  thirl  on  pretence  of  serving  outsuckeners,  nor  even 
for  serving  other  lands  of  his  own  not  thirled. 

The  town  of  Forres  and  its  territory  is  thirled  to  Captain  Urquhart's  mill, 
(which  anciently  belonged  to  the  Abbacy  of  Pluscardine)  for  all  grains  con- 
sumed within  the  town  and  liberties.    Tannachie's  estate  of  L.200  or  L.400 
sterling  of  rent  lies  in  the  neighourhood,  and  has  no  mill  nor  water  for  one, 
and  therefore  he  purchased  a  small  feu  on  tliis  side  of  the  rivulet  that  runs 
by  the  town,  and  is  within  its  liberties,  and  holds  of  the  town,  in  order  to 
build  a  mill  to  serve  his  lands  of  Tannachie,  which  are  not  thirled.    He 
began  the  building,  and  Captain  Urquhart  obtained  suspension^  and  pur- 
sued declarator  that  he  could  not  build  a  mill  within  the  thirl,  and  the  case 
was  this  day  reported  by  Lord  Dun.  Both  parties  cited  Craig^s  authority,  and 
the  pursuer  dted  Lord  Stair's,  and  28tli  February  1684,  M'DowaU  againrt 
Macculloch,*  28th  February  1 695,  Crawford  of  Carsbum  against  Sir  John 
Shaw  of  Gf  eenock  ;f  Drummond  of  Meg^nch  against  the  Earl  of  Northesk ; 
1 9th  December  1710,  Magistrates  of  Edinburgh  against  Jean  Alexander  -4 
and  18th  July  1 746,  Mackie  against  the  Malsters  of  Falkirk,  ||  where  we  dis- 
charged steel  malt  mills  within  the  thirl,  even  though  we  found  the  invecta 
et  illuta  not  tliirled.    We  found  that  the  defender  could  not  build  a  mill 
within  the  pursuer's  thirl,  and  decerned  and  declared  accordingly-    I  ob- 
served that  it  seemed  implied  in  the  very  nature  of  the  contract :  The  ques- 
tion cannot  occur  but  where  there  is  both  insucken  and  outsucken ;  there- 
fore, suppose  a  Baron,  having  a  mill  in  his  Barony,  and  both  insucken  and 
outsucken  grinding  at  his  mill,  tliere  being  no  other  in  the  neighbourhood, 
or  so  convenient,  feus  out  part  of  his  lands,  ^but  that  he  may  not  prejudge 
his  mill  rent,  astricts  the  lands  feued  to  his  mill ;  the  parties  could  not  pos- 
4>ibly  mean  that  the  vassal  should  not  be  allowed  to  grind  his  own  com  in 
prejudice  of  the  mill,  yet  he  jBight  grind  other  j>eople's  corns  who  also  fre- 

•  DicT.  No.  4.  p.  SS97.  t  DicT.  No.  5.  p.  8898. 

X  DicT-  No.  6.  p.  8899.  II  Dict.  Nq.  89-  p.  16«3. 
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No.  I .  quented  the  mill,  but  were  not  astricted ;  and  the  case  was  the  same,  if  he 
feued  or  sold  his  mill  and  astricted  his  own  lands  to  it,  or  if  for  any  other  va- 
luable consideration  an  astriction  was  purchased.  Qdo,  That  concesso  quom 
jure  omnia  concedi  viderUur^  Sf.  but  it  was  impossible  for  the  pursuer  to 
have  any  check  upon  abstracti<His  if  such  a  mill  was  built,  especially  here, 
where  all  consumed  in  the  thirl  was  astricted,  and  consequently  every  cake 
or  bannock  to  be  eaten  by  the  miller  or  mill  servant  of  the  new  milL  But 
surely  it  was  impossible  to  keep  him  from  eating  tlie  multure  of  his  own 
mill.  Kames,  (who  %vhile  at  the  Bar,  had  written  the  defender*s  Informa- 
tion) agreed  with  my  reasoning,  where  lands  were  feued  under  an  astric- 
tion, but  differed  in  this  case,  because  it  was  not  dear  that  tlie  town  was 
anciently  astricted,  or  before  two  contracts  in  1674  and  1696 ;  and  Dun 
also  differed  from  the  interlocutor,  because  it  was  to  serve  his  own  estate 
that  the  defender  wanted  this  mill.     (See  DiCT.  No.  96.  p.  16038.) 

See  Pkopertv. 

\See  Notes. 
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1735.     July  18. 

GusTAVus  MuNBO  ogainst  Captain  George  Mttnro. 

Curators  may  let  their  pupil's  whole  estate  in  one  farm,  and  convert 
the  fanns  at  the  ordinary  rate  of  the  country ; — ^but  the  pupil  allowed  to 
prove  lesion. 


1785.    December  5,        Dctke  pf  Dougi^as  against  Lord  ToRPinc^TEK. 

The  Lords  refused  to  authorize  Dirleton's  curatory  to  r^iounce  any  part 
of  their  pupil's  security  but  upon  payment,  though  the  remaining  security 
was  so  good  that  the  curators  might  safely  lend  their  pupil'slnoney  upon  it. 


1736.     Fehnuiry  24.        Curators  of  Nisbet  of  Dirletbn. 

Curators  refusing  to  concur  with  a  minor  in  naming  Commissioners 
for  him  while  abroad,  at  least  the  major  part  of  them  refusing ;  the  Lords 
refiised  either  to  declare  the  remaining  curators,  who  were  willing  to  con- 
cur therein,  free  from  their  office,  or  to  exauct<H*ate  them,  or  otherwise  to 
int^ipose  ;  and  thought  that  they  eould  not  interpose. 


1 736.     June  3.  Turnbuxl  offainM  Richardson. 

Minority  and  i^esion, — ^in  a  reduction  on  that  head  of  a  bond  and  bill, 
the  onerous  cause  that  they  were  for  clothes  furnished  to  him,  being  in  re 
antiqua  in  1718  and  1715,  was  found  sufficiently  astructed  by  two  open 
accounts  agreeing  in  sums  with  the  bond  and  bill,  and  one  witness  depon* 
ing  on  the  particular  furnishings  in  general.    Rco  ahs. 
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1737.    June  7.        NiSBET  of  Dirleton  agaimt  Dickson  His  Factor. 

AIiNOR  without  consent  of  his  curators,  cannot  revoke  a  factory  granted 
vd\h  their  consent. 


1738.    December  10.        Dr  Wauchope  against  Wauchope  of  Niddn^ 

Curators  or  administrators  for  minors  or  absents^  though  indirectly 
they  can  alter  the  minor^s  or  constituent's  succession  by  lending  money  on 
heritable  security,  or  by  adjudging,  yet  they  cannot  do  it  directly  by  taking 
bonds  secluding  executors  without  warrant  of  the  minors  or  constituents ; 
but  the  minor's  knowledge,  and  not  contradicting  that  management  will 
mske  it  efiectual,  and  such  knowledge  is  proreable  by  witnesses,  S29tli  Ja^ 
nuary  1 738 ;  and  thereafter  actually  foimd  proven,  27th  July,  {apud  me  24.) 
r-^ioth  December  1738^ 


1 739.    November  7*       Mrs  Jba^  Craick  against  A^'x  Napiek:. 

.  An  assignation  by  a  daughter  taher  mother,  her  sole  curatrix  of  certaizr 
bonds  1^  her  by  hev  father,,  reserving  the  granter's^^  liferent  and  power  to- 
alter,  was  sustained^  notwithstanding  it  was  not^  nor  could  be  autho- 
rized by  the  curatrix,.  because  it  was  considered  as  a  settlement  of  her  sue- 
cession  and  of  the  nature  of  a  testament.  Vide  inter  eosdem  voce  £x££uxor. 
(See  DiCT.  No.  268.  p..l6342.) 


17.41.    Jv^  1.       Blair  against  Sutherland  of  Kinminity*. 

Minority  of  one  of  a  number  of  executors  confirmed,  stops  the  negative 
prescription  of  an  executry-debt  as  to  the  whole  executors.. 


Affend.  IL]  minor.  [Elchies. 

1743.    November  8. 

Me  MiniRAT  ci  Cringletie*s  Son,  Keeper  of  the  Minute-Book. 

Minor  getUng  the  Crown*8  oammissio]>  to  be  Keeper  of  the  Minute- 
Book,  we  refbsed  to  admit  him  because  of  his  minority,  lOth  Febniary 
1 742.  After  he  was  major  he  again  presented  it,  and  since  the  Crown  had 
not  given  a  commissioR  to  any  other,  he  was  admitted,  though  some  thought 
that  commission  void  and  null,  and  that  a  new  one  was  necessary.  Hde 
Public  Officee. 


1744.    January  21. 

Curators  of  Miss  Murray  against  Mi&s  Murray. 

Whether  in  any  case  a  Court  of  equity  can  interpose  where  a  minor 
refuses  to  concur  with  his  curators  in  acts  of  administration  tliat  they  think 
reasonable,  was  doubted.  The  President  thoi^ht  in  some  cases  they  might ; 
but  in  a  complaint  by  the  curators,  of  Miss^  Murray  for  her  refusing  to  ap- 
point a  factor,  and  whicli  we  would  not  order,  but  allowed  her  to  answer  if 
she  thought  fit,,  and  wliich  she  did  answer,  the  Lords  refused  to  interpose,, 
and  refused  the  petition.  (See  DicT-  Na  42.  p.  8930^  and  No,  276.  p.  16S49.> 


1744.    February  14.        Crichton  against  E.  Kilmarnock.- 

Ci.OTurs  ami  other  necessaries  being  taken:off  to«a  minor  by  his  mother, 
who  had  a  yearly  allowaRcc  from  his  curators  for  liis  aliment,  clothes,  &c. ; 
the  minor  uot  foimd  liable  ta  the  merchant  for  these  fimii^hings.. 


1 74XK    May  II.        Creditors  .of  Kinmixnity  against  The  Keir^ 

Decreets  of  constitution  and  adjudication  being  obtained  against  a 
laiinor  apparent-heir  -for  not  renouncing,  adjudging  inter  alia  an  estate 
wherein  his  &ther  never  was  entered,  hut  was  apparent-henr^  and  possessed 
more  than  three  years ;  and  the  minor  pursuing  Feduction.  and  producing  a 
renunciation,.  Lord  Justice  Clerk  (Tinwald)  susfcained  the  adjudication  aa 
to  those  lands,  whereof  the  father  had  been  in  possession  three  years,  because 
ef  the  act  1695,  whereby  the  minor  coiJd  not  pass  by  him  and  serve  to^  » 


No.  9. 


No.  la 


No.  If, 


No.  121. 


Append,  IL]  MINOR-  [Elchibs; 

No.  1 2.        remoter  predecessor  withoul  incurring  the  passive  title,  but  not  as  to  lands 

not  possessed  by  him  but  by  a  liferentrix ;  but  on  a  redaiming  bill  we 
altered  and  restored  him  against  the  constitutions,  and  sustained  tliem  only 
as  decreets  cognitionis  cau^a^  24th  November  1 748.    But  this  was  reversed 
in  Parliament,  and  the  Ordinary's  interlocutor  afHrmed ;  and  Lord  Advo- 
.  cate  told  me,  it  was  upon  the  general  point  that  when  the  la«t  apparent-heir, . 
the  debtor,  was  three  years  in  possession,  the  next  apparent-heir  \&  liable  in . 
the  same  manner  as  if  the  debtor  liad  been  infeft  if  he  possesses,  whether  he , 
passes  him  by  and  serves  to  a  remoter  pr^ecessor  or  not ;  and  that  the  Lords 
meant  to  extend  the  act  1695  farther  than  we  thought  we  could  do,  and 
farther  than  we  did  in  the  cases  of  ]Liord  Banff,  &c.     Vide  Passive  Title. 

Whether  by  the  act  1617  minority  must  be  deducted  out  of  the 
.  positive  prescription  as  Well  as  the  negative  ?  long  argued  but 
not  decided,  the  Court  being  much  divided,  in  the  case  of  Elliot 
against  Elliot,  loth  November  1749,  voce  Prescription, 

See  Case  of  Sir  John  Dalrymple,  14th  July  1737,  and  that  of  Ged, 
5th  December  1740,  voce  Prescription. 

See  Case  of  Ramsay  of  WyUiecIeugh,  7th  December  1 736,  voce 
Adjudication. 

See  Notes. 


4 

Append.  II.]  [ELOiUEau 


MINOR   NON   TENETUR   PLACITARE: 


1 735.    February  S* 

Invekcaulb  against  FarquhaI;son. 

No.  1 
MrxoR  NON  TENETUR  PLAciTARE  holds  in  riglits  of  ser\'itude  as  well  as  of  ' 

property  when  contained  in  his  infeftments :  but  the  pursuer  may  declare 

the  property  notwithstanding  any  personal  right  without  infeftment,  and 

notwithstanding  the  predecessor's  possession  upon  that  right. 


1 744.    June  26\        Douglas  against  Axdbeav  Ixglis.. 

Minor  non  tenetur  placitare  sustained  for  a  minor  whose  father  died 
infeft,  though  only  base  of  his  author  and  in  possession,  though  hiis  brother 
had  an  heritable  bond  upon  which  he  uplifted  the  rents  after  hiis  death,  but 
during  his  life  he  had  uplifted  them  upon  a  factor}^  he  having  gone  to  the 
West  Indies,,  but  the  factory  fell  by  his  deatli,  and  therefore  he  used  his 
bond ;  and  that  defence  was  sustained  against  tlie  reduction  and  improba- 
tion,  no  particular  writ  being  quarxelled  as  false,  but  not  against  a  declara- 
tor of  non-entry^ 


No.  2 


1749..    February  13.    KATHEiiraE  Chaig  against  Stbang.. 

Minor  non  tenetur  flacitare  sustained  where  the  predecessor's  infeft>- 
ment  was- originally  an  improper  wadtet  T694  with  infeftment  in  1696,  re- 
deemable at  any  of  three  different  tenns,^provisOf  tiiat  if  it  was  not  redeem- 
ed at  the  last  term,  which  was  in  1701,  it  should  be  irredeemable,. and  the 
wadsetter  attained  possession  in  1705  upon  a  remoring,  and  possessed  ever' 
since  as  his  irredeemable  property ;  because  the  infeftment  being  ecc  fades 


Append.  II.]  MINOR  NON  TENETUR,  ice.  [Elchie^. 

No.  3.  irredeemable,  and  could  only  be  made  redeemable  in  equity,  they  thougJit 

the  minor  not  obliged  to  enter  into  the  dispute ;  and  the  President  and 
others  thought  that  it  was  not  at  all  redeemable,  and  that  it  would  be  more  for 
the  minor's  advantage  to  wave  the  privilege,  and  to  have  the  point  of  right 
determined.  Tliis  first  found  by  Drummore,  Ordinary,  after  knowing  our 
opinions  on  a  reclaiming  bill  against  a  former  interlocutor,  repelling  the 
defence,  which  we  remitted  back  to  him,  18th  January  1747,  that  he  might 
alter,  which  he  did ;  and  after  two  reclaiming  bills  we  adhered,  3%tb  June 
1748, 13th  February  1749. 

See  Notes. 


» 


ArrUKD,  IL]  [ELCHIE8. 


MULTURES,    (THIRLAGE.*) 


1 736.    Pihruary  1 2. 

SiE  John  Arnot  against  The  Town  of  Kiekald v. 

The  act  IQmo  Annce,  imposing  the  malt-tax»  provides,  that  where  rent  is  No.  I 
payable  in  malt,  the  tenant  shall  have  an  abatement  of  his  rent  so  much  as  ^ 
will  answer  the  malt-dut j ;  and  it  being  disputed  whether  this  extended  to 
astricted  or  intown  multures  paid  by  the  inhabitants  of  a  burgh  for  m^lt  *, 
the  Lords  found,  Imo,  That  this  clause  in  the  act  I2fru)  Anna?  was  continued 
in  force  by  the  subsequent  malt-tax  acts ;  but  found,  9,do^  That  that  clause 
does  not  extend  to  multures  paid  for  grinding  malt  at  the  mill. 


1756*    July  27.  LocKHAUT  against  His  Vassals. 

A  CHARTER  thirling  all  corns  growing  upon  the  lands  which  the  tenants 
should  happen  to  grind,  found  to  comprehend  not  only  what  the  tenants 
should  grind  for  the  use  of  their  families,  but  what  they  should  happen  to 
grind  for  i^hatever  use,  lOth  January,  17th  Febriiary  1736. 

2c/o,  A  clause  thirling  all  grindable  corns  grooving  upon  the  lands,  or,  (as 
it  was  expressed  in  the  later  diarters)  omnia  grana  mcbiliat  was  found  of  the 
same  import  as  aU  corns  or  grindable  iK>ms  which  the  tenants  sliould  hap- 
pen to  grind,  aiid  to  comprehend  what  tliey  should  grind  for  whatever  use 
and  no  more.  And  the  charters  being  recent,  a  proof  allowed  that  the 
tenants  de  facto  paid  dry  multures  for  what  they  sold,  1 7th  January  1 736. 

Stio,  Where  a  mill  having  only  a  gathered  dam  is  insuffldent  for  the 
sucken,  the  Lords  found,  that  the  vassals,  after  waiting  48  hours,  and  the 
mill  not  capable  to  serve  them  in  that  time,  may  carry  away  as  much  of 
their  corns  to  other  miUs  as  shall  be  necessary  for  the  use  of  their  families, 
^  1st  January  1786.  And  upon -petitions  for  the  other  party,  adliered  Avith 
this  variation,  that  the  vassals  carrying  their  corns  to  the  mill  after  waiting 

"*  The  Cases  placed  by  Lord  Elcliies  under  the  word  ''  Multures/'  fall  according  te  I^^ixl 
'  Karnes'^  arrangement  tinder  the  Title  Thirlaob. 

SC 


No.«. 


Append.  II]  MULTURES,  (THIRLAGE.)  [Elchiei 

No.  2.        48  hours,  and  the  mill  not  capable  to  serve  them  in  that  tune,  may  cany 

their  whole  corns  to  other  mills  without  paying  any  thing  to  their  own  mill 
on  account  of  said  corns,  Sd  July  1 736.  But  upon  a  new  petition  for  Cam- 
wath,  they  adhered  to  the  above  interlocutor,  21st  January,  with  this  addi- 
tion, "  and  the  mill  not  capable  to  serve  them  through  want  of  water  or 
''  other  defect  of  the  mill,*' 27th  July  1786.— Ficfe  15th  December  1786, 
Earl  of  Wigton,  infra.    Some  of  the  papers  here  are  very  ingenious. 

4/0,  The  astriction  being  constituted  by  writ,  found,  that  by  the  very  na- 
ture of  thirlage  services  are  due.  The  interlocut(M:  is,  that  thuiage  compre- 
hends services  where  there  is  no  immunity  by  prescription,  16th  January 
and  25th  June  1 736. 

5to,  Where  the  vassal's  charter  expressly  bears  services,  immunit)'  cannot 
Ix?  acquired  by  prescription,  25th  June  1 786. 

Qto^  Some  also  thought,  that  where  the  astriction  was  by  the  vassal  char- 
ters, tliough  without  mention  of  services,  immunity  could  not  be  prescrib- 
ed ;  but  tliis  n6t  determined. 

7wo,  It  was  also  thought,  (but  not  determined)  that  payment  of  services 
by  some  of  the  vassals  in  the  thirl,  though  as  a  gratuity,  would  interrupt  the 
prescription  of  immunity  as  to  the  whole,  like  payment  of  an  annualrent 
out  of  one  or  more  tenements  burdened  witli  the  annualrent.  (See  Dict. 
No,  75.  p.  16016.) 


1736.    Deccmhei^  15. 

Earl  of  Wigton  against  The  To^vn  of  Kirkintilloch. 

No.  8.  TiiniLAGE  in  general  <rf  a  Barony,  and  a  large  Burgh  of  Barony,  found 

.  to  import  a  thirlage,  1/720,  of  all  grana  creseentia  that  were  necessary  for  the 
use  of  the  families  in  the  Barony ;  2e%,  That  they  cannot  sell  the  grana 
creseentia  and  buy  others  in  their  place,  otherwise  the  corns  so  bought  are 
astricted;  8fio,  That  ground  meal  and  malt,  which  are  imported  ground, 
and  consumed  within  the  Barony^  are  not  astricted  or  liable  to  multure ; 
4to,  That  corns  imported  and  afterwards  ground,  and  consumed  within  the 
Barony,  are  astricted,  1 9th  June^  1 786.  And  in  case  of  the  miUls  not  being 
capable  to  serve  the  inhabitants  through  want  of  water,  or  other  defect  of 
the  null,  gave  the  same  interlocutor  as  in  the  case  supra^  cf  Camwath  and 
his  Vassals^  21st  January  and  27th  July  1786 ;  viz.  that  after  waiting  48 
hours  at  the  mill,  they  may  carry  as  much  com  as  is  necessary  for  the  use 
tf  their  families  to  other  mills  free  of  multure,  15th  December  1736. 


App£kd.  II.]  MULTURES,  (THIRLAGE.)     ^  [ELCHiEg. 

1740.    January  22. 
I,  LoKD  Maxwell  against  The  Portioners  of  Holywood. 

The  lands  in  the  Barony  of  Holywood,  which  Barony  pertsdned  to  the 
Abbacy  of  Holywood,  coming  immemorially  to  the  mill  of  the  Barony  and 
paymg  intown  multures ;  found  sufficient  evidence  of  their  being  astricted 
to  that  mill :  But  they  would  not  find  their  coming  to  the  mill  of  a  Barony 
sufficient  unless  it  had  been  a  Church  Barony,  and  many  thought,  tliat  with* 
out  that  specialty  it  would  not  have  been  sufficient.  (See  Dict.  No.  78. 
p-  16017.) 


1740.     December  16. 

Low  of  Brackley  against  Beatsox  of  MawliiU. 

A  suciCENER  in  constant  use  of  coming  to  the  mill,  if  he  abstracts,  and 
in  the  issue  is  found  astricted,  he  is  liable  for  his  bygone  abstractions,  how- 
ever probable  his  plea  of  immunity  might  have  been,  and  though  for  that 
vary  reason  he  should  not  be  found  liable  for  expenses ;  because  he  should 
not  have  inverted  the  use  of  going  to  the  mill  till  he  had  got  his  immunity 
declared.  2c%,  Whether  the  miller  is  bound  to  carry  the  corns  ?  he  is 
only  obliged  to  send  such  a  number  of  horses  as  used  to  be  kept  at  the  mill, 
with  a  competent  number  of  sefrvants  for  leading  them,  but  the  suckener 
must  furnish  servants  to  load  the  horses.    (See  Dict.  No.  77.  p.  16017.) 


1741.    Naoemher  19.  ' 

Bruce  of  Blairhall,  against  Colonel  Erskine,  and  Other  Feuars  of 

Shirriffsmill. 

The  pursuer*s  infeftment  in  the  mill  from  the  Abbots  of  Culross  gave 
the  multures  of  a  great  many  lands  therein,  paying  a  peck  each  boll  of  in- 

Sc  2 


No.  4. 


No.  5. 


1740.     December  19.        Miller  of  Watershaugh. 

A  superior  having  thirled  his  vassals'  lands  to  a  mill  also  feued  out  by        ^^'  ^' 
him,  and  the  astriction  expressly  limited  to  the  corns  grinded  for  the  sus- 
tentation  of  their  families ; — ^notwithstanding  of  that  restriction,  the  Lords 
found  the  farm-meal  payable  to  the  feuars  by  their  tenants,  though  tlie 
feuar  do  not  now  reside  within  the  thirl.   (See  Dict.  No.  80.  p.  ieoi9.) 


No.  7. 


ArPEM).  11.]  MULTURES,  (TIIIRLAGE.)  [ElcHiej. 

Na  7.  ftucken,  and  a  peck  for  six  firlots  of  outsucken,  without  distinguishing  what 
lands  were  insucken  and  what  were  outsucken.  One  parcel  of  lands  had 
paid  immemorially  the  one  and  twentieth  peck,  i.  e.  less  than  the  insucken 
and  more  than  the  outsucken  j  yet  tliat  parcel  was  found  astricted,  but  only 
liable  for  the  one  and  twentieth  peck* 

^dOf,  Some  of  that  same  parcel  and  some  other  lands,  paid  immemorially 
one  firlot  bear  yearly  of  dry  multure  for  each  malt-barn  how  soon  it  was 
built ;  but  when  malting  was  discontinued  for  a  whole  year  for  any  one 
bam,  the  firlot  was  not  paid  for  that  bam  that  year*  This  dry  multure  was 
also  found  due  out  of  those  lands  where  that  inmiemorial  custom  was  prov- 
ed for  all  mah-bams  built  and  to  be  built. 

StiOj  The  feu-duty  of  some  of  those  lands  payable  to  the  superior,  who 
oaine  in  place  of  tlie  Abbot,  being  payable  in  oats„  these  oats  were  found 
not  thirled. 

4to,  The  charter  mentioned  also  aridas  multuras  without  specifying  out 
of  what  lands,  and  some  of  the  lands  were  in  use  of  paying  a  small  dry  mul- 
ture in  bear,  but  never  came  to  the  mill,  and  these  lands  were  foimd  as- 
tricted  for  the  dry  multure  allenarly,  and  no  further* 

StOy  Of  one  of  the  tenements  mentioned  in  the  charter,,  the  principal 
part  of  it,  and  which  still  retained  the  same  nanae,  was  still  in  use  of  coming 
to  the  mill  and  paying  insuckea  multinre ;  but.  some  of  the  facms  of  that 
tenement^  though  belonging  to  the  same  heritor,,  immemorially  did  not 
come  to  the  miU ;  yet  these  last  were  found  not  to.  have  prescribed  aa  irn^- 
munity,  since  the  principal  part,,  and  belonging  to  die  same  heritor,  was  'Ax 
use  of  coming. 

6/0,  Two  parcels  of  land  that  were  in  u:^  of  bringiixg  atl  their  oats;  ^d 
paying  insucken  multure,  were  also  in  use  oflbringing  what  bear  and  peas- 
they  consumed  in  their  families  to  1^  mill^  and  paying  therefore  insuckai 
multure ;  but  one  parcel  of  theme  paid  also  a  dry  multure  hk  bear»  aad  ttie 
other  £d  not.  This  last  parcel  was.  found  also  astricted  fop  the  faean  that 
they  consumed  in  4heir  fionilies,.  but  for  no»m<Mre  bear ;  but  th^  Couist  was 
divided  as  to  the  other  parcel  that  paid  also  a  dsy  multuse  iu  bear»  whether 
the  bear  was  at  all  astricted  further  than,  that  dry  multure,  or  if  they  be- 
hoved also  to  pay  multure  for  what  they  consumed  in  their  families,  and  if 
that  was  astricted  to  be  brought  ta  the  mill;  and  it  earned  that,  it  was 
astricted. 

Imoy  C(»nplaints  had  often  been  nmde  of  the  measiu?es  by  which  the  mul- 
ture was  exacted.  But  they  being  proven  to  have  continued  immem<Hiafly 
tlie  same,  notmthstanding  the  complaints,  tliey  weie  sustained  and  ap* 
froven. 


Append.  11.]  MULTURES,  (THIRLAGE.)  [Elchies. 

Stw,  The  lands  that  paid  only  a  dry  multure  immemorially  had  not  paid  No*  7* 
any  services  to  the  mill ;  but  of  the  other  lands  found  liable  to  come  to  the 
mill,  some  had  paid  services,  and  others  had  never  t>aid  any  as  far  as  the 
witnesses  remembered.  But  the  mill  had  always .  been  served  by  one  or 
other  in  the  sucken,  and  that  was  found  sufficient  to  preserve  the  servicer 
as  to  the  whole  that  were  astricted  to  come  to  the  mill,  and  to  prevent  any 
of  them  from  prescribing  an  immunity ;  as  an  atmualrent  payable  out  of 
different  tenements.    (See  Dict.  No.  82.  p.  16020.) 


1 742.     F^ruary  1 7.  A-  agairiMt  B. 

A  CLAUSK  of  thirlage  of  a  Burgh  of  Barony,  and  likewise  of  the  adjacent 
lands  all  feued  out,  being  in  these  terms ;  *'  Omma  grana  sua  et  fruges 
**  quantum  serviunt  pro  sustentatione'  ipsorum  domus  et  omnia  alia  grana 
**  tarn  brassium  et  triticum  quam  omnia  alia  grana  et  fruges  in  eorum  pos- 
sessione  ignem  et  aquam  patientia  ad  molenditia  nostra  granaria  et  ustri- 
nas  de  Kelso  ibidem  moliri,  et  multuras  et  divorias  pro  iisdem  solvi  soli- 
tas  et  consuetas  solvere  ;*" — ^the  question  was,  as  to  malt  imported  into  the 
thirl  whetiier  grinded  or  ungrinded^  and  a£ter\i'ards  brewed  within  the  thirl ; 
and  it  seemed  s^eed,.  that  neither  meal  nor  flour  imported  was  liable  to  pay 
multure,  because  they  were  not  grama  nor  segetes  nor  triticum ;  and  it  was 
also  agreed,  that  malt  imported  ungrinded  and  afterwards  consumed  within 
the  thirl  Was  liable,  for  that  was  properly  brassium,  and  might  properly 
enough  be  called  grana ;  but  the  doubt  was  as  to  malt  that  had  been 
grinded  before  it  was  bought  or  imported  into  the  thirl»  but  afterwards 
brewed  within  the  tTiirl,  and  that  was  found  afeo  liable  to  pay  multure,  10th 
December  1741. — ^Adhered  to  after  bill  and  answers,  17th  February  1742. 
Vide  these  last  papers  as  to  the  import  of  tholing  fire  and  water,  and  parti- 
cularly as  to  Craig's  ustrina  vel  clihmio.  Vide  contra  Ilarcarse,  (Dict,  No, 
46.  p.  15987.) 


1 7-4?..    July  1 4.        Low  of  Rraclcley  against  Be atson  of  Mawhill.. 

MtTLTUEES.  ^f  aU  gjdndable  corns  growing  on  the  lands,  found  to  mean 
all  corns  growing  on  the  lands  necessary  for  the  use  of  tlieir  families,,  or  that 
they  shall  liappen  to  grind  for  sale  or  other  uses,  agreeably  to  the  above 
dedsionj,  July  1736,  in  Camwath's  Case,  No^  2.  (See  Dicx.  No.  84.  p.  16021.) 


No.  & 


No,!?. 


No.  10. 


No.  12. 


Append.  II.]  MULTURES,  (TIIIRLAGE.)  [Elchies. 

1742.     July  28. 

Robertson  of  Indies  against  Shaw  of  Tardarroch. 

An  heritor  wadset  a  miU  in  1629  with  multures  used  and  wont,  the 
mill  being  in  a  Barony,  though  not  the  mill  of  a  Barony  which  lay  disconti- 
guous, and  in  1641  feued  the  lands  cum  molendinis  in  the  tene^idas,  and  in 
1661  renounced  the  reversion  of  the  mill.  The  lands  were  proved  imme- 
morially  to  have  come  to  the  mill  and  paid  the  thirteenth  cum  of  multure 
till  1716,  and  from  that  time  the  sixteenth  cum.  The  Lords  found  the 
lands  astricted  and  liable  for  the  sixteenth  cum. 


1 743.    December  20. 
The  Town  of  Musselbjjrgh  against  Wauchope  of  Edmonstone  and 
No.  11.  Others. 

In  a  general  constitution  of  thirlage,  the  suckeners  cannot  sell  their  own 
grain  and  buy  meal  or  malt  for  their  families ;  and  when  they  buy  grain  to 
be  grinded  for  the  use  of  the  families  they  must  pay  multure.  But  they 
are  not  astricted  for  grain  bought  to  be  gi'inded  for  sale,  though  their  o^vn 
grain  grinded  for  sale  is  ^tricted ;  and  the  former  found  to  extend  to  wheat 
as  well  as  other  grain.    (See  DicT.  No.  85.  p.  16021.) 


1753.     Noveviber  2 1 . 

Earl  of  Hopetoun  against  The  Feuars  of  Bathgate. 

Earl  of  Hopetoun  is  infeft  in  the  Barony  of  Bathgate,  (which  is  part 
of  the  principality)  and  in  the  mill  of  the  Barony  with  multures  and  sequels ; 
and  some  of  the  brewers  in  the  town  having  set  up  steel-mills,  he  pursued  a 
declarator  of  astriction,  and  for  suppressing  the  steel-mills ;  and  proved  that 
the  feuars  of  houses  and  kail-yards  in  the  town,  who  were  also  brewers, 
were  in  use  of  bringing  all  the  malt  to  the  mill,  and  paying  intown  mul- 
tures ;  that  the  miller  set  apart  one  day  in  the  week  for  grinding  their  malt, 
and  that  one  carriej's  horse  was  employed  by  all  the  brewers,  and  paid  by 
them  for  carrying  their  malt ;  and  proved  also  by  parole  evidence,  the  finuig 
some  of  the  inhabitants  who  bought  ground  malt  without  the  thirl  and 
brewed  it  within  the  thirL  The  Lords  declared  unanimously  in  the  astric- 
tion,  and  for  suppressing  the  steel-mills,  though  the  defenders  proved  their 
going  sometimes  to  other  mills  in  tlie  open  day,  though  not  that  the  miller 
knew  it,  and  though  the  ddenders  alleged  that  he  had  not  proved  40  years 
possession  against  any  one  particular  feuar. 

See  Thirlage. 

See  Notes. 
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MUTUAL  CONTRACT. 


1 784.    July  4* — 1 735.    January  29. 

KENNiEDY  and  Others,  Creditors  of  Watson,  against  Cameron  and 

Others. 

A  tocher  being  contracted  with  the  bride,  and  the  husband  t^en 
bound  to  infeft  her  in  a  jointure,  and  to  provide  the  fee  to  the  issue  of  the 
marriage,  but  mstead  of  performing,  having  sold  the  lands  and  broken ;  his 
creditors,  as  having  right  to  the  tocher,  pursuing  her  brother,  the  Lords 
found  the  contract  not  voided,  but  found  the  defence  relevant  to  assoilzie 
in  hoc  statu.  The  meaning  was,  that  the  brother  had  right  to  retain  till  the 
contract  was  implemented  to  the  wife  and  children^  if  there  should  be  any, 
and  therefore  the  creditors  coidd  not  demand  it  while  the  marriage  sub- 
sisted. 


1 734.    July  2^7-  Barham  against  Lord  Mordauxt. 

The  contrary  (of  No.  l.y  found  where  the  wife  was  infeft  and  consented 
to  her  husband's  disponing  her  jointure  lands  :  Then  she  has  no  preference 
in  her  tochen 


x* 


No.  1. 


No,  2 


1735*    January  18. 
LuTwiDGE  and  His  Factor,  against  Archifald  Gray,  and  Other 

Merchants  in  Glasgow.. 

No.  3 
The  Judge-Admiral  found  freight  due  for  such  part  of  the  cargo  as  was  contract  of 

saved,  though  damnified,  in  respect  of  the  freighters  intromitting  there-  affreightment. 
with  and  acknowledging  the  property ;  and  found  them  liable  for  the  full 
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No.  S,      freight  of  the  goods  saved»  thougli  not  brought  by  the  pursuer  to  the  port 
of  delivery,  in  respect  he  had  another  ship  ready  for  transporthig  them 
thither  from  the  place  where  the  shipwreck  happened ;  and  found  no  ne- 
cessify  for  new  bills  of  lading  wliile  the  fonner  bills  subsisted.    But  in  a 
suspension  we  found  that  the  contract  of  ai&eightment  was  dissolved  by 
the  total  loss  of  the  ship,  albeit  some  of  the  cargo  was  saved ;  and  found 
that  the  freighters  indorsing  the  bills  of  lading  (even  as  to  part  of  tlie 
cargo  saved)  to  the  insurers,  did  not  subject  them  to  the  freight  of  any 
goods  recovered  by  the  insurers :  But  found  freight  due  pro  rata  itineiis 
of  such   goods   as  were  brought   by  the   freighters   to  Glasgow,  not- 
withstanding that  some  of  the  tobacco  was  found  damnified  and  burnt 
there,  12th  February  and  5th  July  1732. — But  Lutwidge  appealed,  and 
both  these  interlocutors  were  reversed  in  Parliament ;  and  it  M^as  declared 
that  the  freighters  were  liable  for  the  full  freight  of  such  of  the  goods  as 
were  ^ven  Up  to  the  insurers  and  j^ro  rata  itineris  of  such  as  were  brought 
to  Glasgow,  notwithstanding  some  of  the  tobacco  was  found  damnified 
and  burnt  there,  23d  February  1 734^ — ^Then  the  freighters  claimed  a  pro- 
portion of  Ii.l50  sterling  paid  by  them  of  salvage,  which  the  Lords  first 
found  not  competent  or  consistent  with  the  decree  of  ParUament^  23d  July 
1 734 ;  but  afterwards  they  found  the  point  of  salvage  entire,  and  found 
in  jure  that  the  freight  is  not  liable  in  contribution  for  the  salvage  of  i\\% 
cargo,  18th  Jaimary  1735. 


No.  4. 


1736.    June  25.  Rankin E  amntust  Rankine. 


A  PROVISION  in  a  tenant's  contract  of  marriage  of  his  stock  and  con- 
quest to  tlie  heirs  and  bairns  of  the  marriage,  found  to  bring  in  all  the  chil- 
dren in  capita  as  heirs  of  provision,  though  some  of  the  subjects  afterwards 
conquest  were  heritable.  2dOy  Though  it  was  tliought  that  the  father  has 
a  power  of  division,  yet  the  taking  heritable  bonds  to  heirs  and  assignees 
did  not  prejudge  the  younger  childien's  right.  Stio,  The  eldest  son  could 
not  discharge  that  provision  on  death*bed  in  prejudice  of  his  children. 
4to,  That  the  father  could  not  by  disponing  to  his  younger  children  oft 
death-bed,  prejudge  the  children  of  his  eldest  son.  5to,  That  what  was 
given  by  the  father  to  his  eldest  son  at  his  marriage  settlement,  though  not 
bearing  in  satisfaction  either  in  whole  or  in  part,  yet  must  be  imputed  in 
part  payment  of  his  provision,  1 7th  February  1 736.  And  this  last  anent 
the  imputation  was  adhered  to,  25th  June  1 7^. 
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1737.    January  7.        Jean  Teail  against  John  Tkail  of  Elseness. 

• 

The  estate  of  Elseness  was  by  John  Trail's  contract  of  marriage  provided 
to  the  heirs  whatsoever  to  be  procreated  of  the  marriage ;  and  thereafter  he 
disponed  it  to  his  eldest  son  Patrick  and  the  heirs-male  of  his  body,  whom 
&iling,  to  his  second  son  David  and  the  heirs-male  of  his  body,  whom 
failing,  to  the  other  heirs-male  to  be  procreated  of  the  said  John  the  father, 
whom  failing,  to  the  eldest  heir-female  to  be  procreated  of  Patrick's  body. 
&c. ;  and  Patrick'  dying  without  sons,  his  daughter  claimed  the  estate  on 
the  contract  of  marriage  against  the  second  son  David's  son  Lord  New- 
hall  found  the  contract  of  marriage  sufficiently  implemented  by  the  above 
disposition,  though  preferring  the  heirs-male  to  the  heirs-female ; — and  the 
Lords  adhered. 


I737*     July  13.        Christian  Stenhouse  agaifist  Jean  Young. 

A  HUSBAND  obliging  himself  in  his  contract  of  marriage  to  secure  6000 
merks  to  himself  and  spouse  in  conjunct-fee  and  liferent,  and  to  the  heirs 
and  haims  of  the  marriage  in  fee,  and  providing  also  the  conquest  to  the 
heirs  of  the  marriage,  the  husband  purchased  some  houses  and  took  the 
rights  to  heirs  whatsomever,  and  in  one  of  his  daughters  contract  of  mar- 
riage gave  with  her  in  tocher  2000  merks,  which  he  secured'  by  wadset  on 
one  of  these  houses ;  and  having  died,  having  only  that  daughter  and  an- 
other ;  tlie  Lords  found  the  two  daughters  creditors  by  the  contract  in 
6000  merks ;  that  the  2000  merks  must  impute  pro  tanto  in  that  daughter's 
half,  whereby  she  is  creditor  in  1000  merks  more,  and  the  other  daughter 
in  SOOO  merks ;  that  the  defunct's  free  estate  must  be  applied  first  in  pay-  • 
ment  of  these  sums,  and  the  remainder  divides  equally  betwixt  the  two 
daughters. 

r 


1 738.     'June  29. 

Jean  Burden  and  Her  Husband  a^ahist  David  Smith. 

CoNTEACT  ctt  marriage,  providing  7000  merks  to  the  wife  in  liferent 
aud  to  the  children  in  fee,  ^nd  the  ccmquest,  the  half  to  her  in  liferent,  and 
the  whole  to  the  children  in  fee ;  but  in  case  of  no  children  smTiving  him, 

3D 


No.  5. 


No.  6. 


Ne.  7. 
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Ka  7.  or  their  dying  before  majority  or  marriage,  the  fee  of  the  equal  half  of  the 

7000.jiierks  and  conquest  to  the  wife,  and  the  liferent  of  the  whole  con- 
quest,  all  which  is  assigned  to  her  per  verba  de  presenti ;  botli  wife  and 
i.*liildren  survived  the  husband,  and  one  child  survived  the  wife ;  and  the 
wife  having  named  her  second  husband  her  executor  and  universal  legatee ; 
it  was  foiuid  tliat  the  wife  was  a  proper  creditor  for  the  half  of  the  7090 
merks  and  half  of  the  conquest,  and  that  the  same  fell  under  her  general 
disposition  to  her  second  husband  of  alt  debts  due  to  her,  albeit  the  condi- 
tion had  not  existed  till  the  death  of  the  child  who  survived  her,  19di 
February,  1 9th  June,  and  1 8th  July  1 7S5 ;  and  this  was  afiSrmed  upon  an 
appeal  27th  April  1788. — And  the  husband  having  on  death^bed  given  his 
wife  a  bond  of  8000  merks,  (by  and  attour  her  forma*  provisions)  payahfe 
in  case  of  his  children's  death  before  marriage  or  majority ;  this  bond  the 
luords  also  sustained,  and  found  the  same  conveyed  by  the  general  disposi- 
tion, (for  tliey  thought  the  father  who  left  all  'to  the  children  might  sub- 
stitute to  them  a  part  notwithstanding  of  the  proviaon  in  the  contract  of 
marriage,)  and  they  found  that  there  was  no  place  for  a  legitim  in  thiS" 
case,  where  the  whole  present  stock  and  conquest  was  provide,  by  the 
contract  of  mamage^  though  it  had  not  the  dause  in  satisfactio»  o£  their 
legitim,  19th  June,  18th  July  17&5,.  ISth  and  24th  February  1736-    But 
the  whole  of  this  last  was  reversed  upon  the  appeal,  and  the  children  were 
found  entitled  to  a  legitim.     Vide  all  the  interlocutors  and  the  judgment 
in  a  petition^  29th  June  1 7S8,.  the  last  paper  ^n  this  case^ 


No.  fr. 


Ko.  9^ 


1 738.    July  20.    Ba:nk£&man  agahist  Sm  Alexandexl  Bannebman. 

A  WIFE  in  her  contract  of  marricge  assigns  her  bond  of  proxision  by  her 
Jbrother,  dated  of  for  1000  merks,  with  power  to  tiie  husband 

to  call  for  the  bond  of  provision  from  all  havem  thereof^  which  sum  the 
husband  and  his  cautioner,,  with  the  husband'^  stock,  were  bound  to  employ 
for  the  wife  and  children.     The  Lords  found  the  tocher  presumed  paid. 


1788.    Jiihj  25.       Jean,  S^c.  Nisbet  against  Nisbet  of  Dirleton. 

DiRLETOi},  by  his  contract  of  marriage  witii  his  second  Lady^  became 
bound  against  the  niext  term  to  provide  L.  100,000,  to  bestow  the  same 


. 
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Upon  land,  and  to  take  the  securities  to  himself  in  liferent  and  the  heirs  Na  9. 
Toaie  of  the  marriage  in  fee,  and  till  lands  were  purchased,  to  lend  the 
same  upon  honds,  and  take  the  securities  in  the  same  manner ;  and  certain 
portions  were  provided  to  daughters  in  ca^e  of  no  sons.  There  was  issue  of 
the  mamage  a  son  and  several  daughters,  and  Dirleton  entailed  the  landa 
of  Craigentinny  (in  part  implement  of  th^  contract)  to  David  the  son  of  tlie 
marrii^  and  the  heirs*male  of  hi$  body,  which  failing,  the  other  hdrs-- 
male  of  that  marriage,  which  failings  to  Walter,  a  son  of  a  former  marriage, 
and  ^e  heirs-male  of  his  body,  which  failing,  to  his  own  heirs-male  of  any 
after  marriage^  which  failing,  to  the  heirs-female  of  Walter's  body,  wliich 
failing,  the  heirs-female  of  David's  body,  &c.  with  prohibitory  and  irritant 
clauses.  David  died  before  liis  father  and  mother,  and  the  daughters 
claimed  the  L.  100,000  as  heirs  to  David.  Lord  Amiston,  Ordinary »  found 
that  David  having  died  before  dissolution  of  the  marriage,  the  daughters 
had  no  title  to  that  provision ;  and  afterwards  found  that  Dirleton  was  not 
bound  to  settle  the  L.  100,000  on  the  son  of  tiie  maniage  and  -his  heirs^ 
whatsoever  without  limitation,  but  that  failing  tlie  ^n  and  heirs  of  his 
body,  he  might  substitute  whom  he  pleased,  or  declare  the  provision  ex- 
tinct ;  that  the  disposition  of  Craigentinny  and  substitution  tlierciu  con- 
tained, was  a  lawful  implement  jpro  tantOf  not  quarrellaUe  by  the  daugh* 
ters,  and  adhered  to  the  former  interlocutor  ;--*and  the  Lords  adliered. 


1 738.     Kavember  8.  Parkhiljl  against  Weir. 

Contract  of  marriage  containing  a  disposition  by  the  wife  to  the  hus^ 
band  omnium  bonorum,  with  a  reserved  faculty  to  the  wife  to  dispose  of 
lo,ooo  merks,  was  found  to  imply  the  burden  of  the  wife's  debts  at  the 
time,  at  least  ad  vahrem  of  her  effects ;  and  the  husband  found  liable  in 
valorem  of  the  sulgects  intromitted  with  by  liim  both  to  her  debts  and  like^ 
wise  to  the  reserved  family,  whether  there  should  remain  to  him  a  corn^ 
petent  tocher  or  not,  though  the  case  had  been  otherwise  if  the  disposition 
had  not  been  general,  but  of  certidn  partial  subjects  of  ^whatever  value. 
Vide  Implied  Will.    Vide  No.  9.  voce  ]^Iusband  and  Wifr 

2D2 


No.  10. 


No.  11. 


No.  12. 
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1*738".    December  5.        KennSdy,  ^c.  against  Cameron, 

In  the  above  case  betwixt  Kennedy,  &c.  and  Cameron,  (No.  1.)  the  Lord$ 
9th  June  1 7S8,  found  Doctor  Cameron  obliged  to  stock  out  such  of  the  by 
gone  annuabents  of  the  tocher  as  are  yet  due,  to  make  up  the  principal  sum 
that  Mr  Watson  was  by  the  contract  obliged  to  seciuie,  in  the  terms  thereof, 
though  the  prestations  on  Watson's  part  be  not  performed ;  and  found  his 
wife  entitled  to  no  aliment  during  the  standing  of  the  marriage  out  of  the 
tocher.  But  upon  a  reclaiming  bill,  they  found  that  no  action  for  imple- 
ment of  Mr  Cameron's  part  of  the  contract  does  lie,  till  the  counter  part 
be  implemented. 

1 739^    FchKuary  — . 

AIakquis  of  AxNANOALE  agaifist  Tlie  Earl  of  HoPETOU>r. 

Br  contract  betwixt  the  Marquis  of  Annandale  and  Countess  of  Hope- 
toun,  she  yielded  to  him  Craigiehall,  rated  at  L.450  sterling,  and  discharged 
him  of  bygones ;  but  if  the-  Marquis's  second  son*  should  succeed  to  Craigie=- 
hallr  tliese  interim  rents  at  L.450  per  annum  were  to-  be  repaid  the  Coun- 
tess, 2eZ///,  If  any  other  heir  not  of  the -Marquis's  body  besides  the  Courr- 
tess  should  succeed  to  the  estate  of  Annandale,  such  heir  to  repay  the 
interim  rents  of  L.4^0  and  L.I 250  more,  or  in  the  Countess's  option  a  sum 
equal  to  the  half  of  the  interim,  rents  more.  The  Countess  (wha  was  also 
executrix  to  her  brother)  pursued  Marquis  George  as  representing  Marquis 
John,  particularly,  by  passing  him  by  and  serving  heir  to  his  father  Mar- 
quis William,  after  having  got  certification  against  the  procuratory  on 
which  Marquis  James's  infeftment  proceeded,  {vide  inter  eosdem  xx>ce  Pre- 
sciiiPTiON,  25th  .Tune  1735,)  and  being  assoilzied  from  a  proving  of  the 
tenor  of  it  by  the  House  of  Lords.  The  Lords  in  this  new  process,  1  mo^ 
Found  the  contract  onerous,  2rfb,  Marquis  James  having  been  infeft,  and 
his  infeftntent  often  homologated  and  acknowledged'  by  his  father  Marquis 
William  the  granter  of  the  procuratory,  they  found,  that  notwithstanding 
the  decree  of  the  House  of  Lords  and  certification  here,  the  onerous  debt 
of  Marquis  James  may  affect  the  estate  of  Annandale.  But  found  StiOf 
That  in  so  far  as  this  present  Marquis  fs  found  liable  on  the  act  1695  he 
has  relief  against  the  other  estate  of  the  last  Marquis,  22d  Jime  1 736^  6th 
July  1787,  and  31st  January  1738  ;  when  they  also  found  that  in  so  far  as 
^e  IVIarquis  i»  liable  on  account  of  the  last  Marquis's  infeftment,  he  has  ne 
tcUef  against  the  executry  and  separate  estate.     But  upon  appeal,  the 


Appknd-  IL]  mutual  contract.  [EtCHiES. 

House  of  Lords  found  the  contract  onerous  as  to  the  interim  rents  of  L.450,  No.  IS, 
and  the  Marquis  liable  for  them.  They  affirmed  the  interlocutor,  that  one- 
rous debts  of  Marquis  James  may  affect  the  estate  of  Annandale,  but  found 
the^arquis  had  no  relief  against  the  executry  or  separate  estate,  neither  as 
liable  on  the  act  169^,  nor  on  the  last  Marquis's  infeftment,  since  the  last 
Marquis  burdened  expressly  the  heir  with  it. 


1 739.    December  1 9.        James  Rujssix  against  Goudon. 

A  FATHER  having  settled  the  terms  of  his  son's  marriage-artides,  but  ^^* 
forgot  to  provide  for  his  younger  children,  though  he  was  to  give  his  son 
all  his  estate,  wrote  to  his  correspondent  and  to  his  son  before  tl^e  contract, 
that  he  behoved  to  secure  them  in  L.20,000  Scots,  but  seemed  afraid  to 
malce  it  known  to  the  bride's  friends,  least  they  should  be  startled,  and 
therefore  it  was  not  told  them ;  but  the  son  having  agreed,  the  contract 
was  signed  in  terms  of  the  first  proposals,  and  some  days  after  the  son 
granted  liis  bond  to  the  younger  children  nominatim^  payable  after  his  fa- 
ther*i»  death  for  such  shares  of  the  L^0,000  as  the  fatlier  should  appoint 
to  each,  at  least  so  much  thereof  as  should  not  be  paid  by  the  father  iu 
his  own  lifi?,  or  by  what  should  be  left  or  fell  to  tliem  at  his  death ;  but 
some  time  after  the  father  gave  up  this  obligation  to  the  son  after  one  of 
the  children  had  privately  registrated  it  in  the  register  of  probative  writs. 
The  I^ords  found  the  transaction  conti  ajidem  tabulariwi^  and  therefore  not 
efffectual  even  against  the  son  during  the  existence  of  the  wife  and  children. 
2dbf^  That  tliere  was  no  J7i^  qvcesitum  by  it  to  the  children,  and  that  the 
fatlier  might  give  it  up.    Vide  Hamilton  against  Hamilton,  voce  Pkovlsiox 

TO  IIllIKS  AND  CHII-nHEN. 


i  139.    December  21 . 
CArxAix  CiiAKLES  and  Mary  Campbeli.  against  Elizabeth  Gamp- 

BELL. 

'  The  liOrds  found  that  Colonel  James  Campbell  being  bound  by  his  con- 
tract of  marriage  to  secure  40,00O  merks,  and  the  whole  conquest  to.  him- 
self ^and  his  spouse  in  conjimct-fee  and  liferent,  and  to  the  baims  of  the 
marriage  in  fee,  that  eadi  of  tlie  children  are  entitled  to  a  share  of  tJie  said 
i^>ecial  6um  and  conquest,  and  that  the  Colonel's  taking  his  whole  land- 


No.  14^ 


Append,  II.]  MUTUAL  CONTRACT.  [Elchimi 

No.  1 4.        estate  and  disponing  hi§  whole  moveables  to  his  eldest  son,  one  of  the  said 

children,  was  not  a  legal  implenaent  of  the  above  provisions ;  but  found 
that  the  Colonel  had  a  power  of  division  of  the  sum  and  conquest  so  pro^ 
vided  amongst  lus  children  in  sudi  manner  as  might  be  found  rational ;  and 
tlierefore  found  he  might  lliwfully  acquire  a  land-estate  and  take  the  right 
thereof  to  his  eldest  son,  and  might  also  dispone  his  moveable  estate  with 
tlie  burden  of  rational  provisions  to  his  children ;  and  found  that  as  the 
Colonel  had  himseU*  the  power  to  settle  and  detamine  the  extent  and 
proportions  of  the  provisions  to  tlie  younger  children,  he  might  Bkewise 
coipimit  that  pow^  to  any  other  person ;  and  found  that  the  ColcHiel  having 
by  his  bond  of  provision  1 6th  January  1713,  obliged  himself  in  the  event 
therein  mentioned,  to  pay  to  his  younger  children  such  sums  as  tlie  Duke 
-of  Argyle  and  Earl  of  llay,  or  survivor  of  them  should  appoint,  that  power 
was  a  lawful  power  and  does  still  subsist,  and  therefore  superseded  further 
proceeding  till  the  5th  June,  that  in  the  mean  tune  either  party  may  apply 
to  them  to  determine,  or  declare  their  not  acceptancfe  of  that  power,  16th 
(apvdme  \5\h)  December  1738;  5th  January  1739,  and  they  having  de- 
clined to  execute  these  powers,  the  I^ords  found  that  their  powers  are  not 
devolved  on  this  Court  tatiquam  bofii  viri,  and  that  the  Colonel  having 
settled  his  whole  estate  on  his  eldest  son  without  making  effectual  provi^ 
sions  for  his  younger  children^  his  settlement  is  Teducible,  and  the  pur- 
suers are  each  of  them  entitled  to  an  equal  share  of  his  estate  ip  the  t&cwM 
of  the  contract 


No.  \3. 


1739.    Dece7?ihcr  I4f.     Alison  Puinglb  ^aiTwi  Thomas  Puingle* 

» 

A  HtlsBAND  in  his  contract  of  marriage  obliged  himself  to  provide  cer<* 
tain  sums  of  money  to  the  children  of  the  marriage  according  to  their 
numbef ,  to  be  divided  as  he  should  think  fit,  in  satisfaction  of  all  they 
could  crave  of  him,  except  his  own  good  will,  and  except  what  shall  ae- 
eresce  to  them  as  heirs  and  nearest  of  kin  to  him  in  case  he  shall  not  have 
children  of  any  otha:  marriage.  The  father  afterwards  disponed  his  estate 
jbr  love  and  &vour  and  other  onerous  causes  to  his  eldest  son,  reserving 
his  liferent  and  ample  powers  to  burden  or  selL  He  also  provided  his  two 
younger  sons»  and  got  their  dischftrges  of  aU  they  oould  claim.  And  afiar 
his  death,  his  only  daughter  unprovided  claiming  the  exeoitxy  firom  the 
eldest  son  who  had  intromitted  with  it,  he  proponed  compensation  or  re- 
tention for  his  share  of  the  sums  provided  by  the  contract  to  the  children 


AWEND.  II.]  MUTUAL  CONTRACT.  [Elchies. 

of  the  maniage ;  but  the  Lords  found  that  the  said  son  having  succeeded  No.  15, 
to  his  father  by  disposition  to  his  land  estate,  bis  share  of  the  sums  in  the 
contract  is  satisfied  and  extinguished ;  and  were  of  the  same  opinion  tliougli 
there  had  been  no  disposition,  for  they  still  looked  upon  it  as  a  succession* 
upon  the  children  of  the  marriage ; — ^but  I  think  this  was  reversed  in  Par*, 
liament.    (See  Notes.)    (SeeDicx.  No.  152.  p.  114.72.) 


1740.    June  II. 
Johnston  and  Captain  Napier,  Her  Husband,  against  Johnston, 

Lady  Logan. 

• 

A  brother  giving  a  gratuitous  additional  pension  of  7000  merks  to 
a  sister  who  had  already  a  competait  one  of  8000  merks,  payable  the  fii*st 
term  after  her  marriage,  but  to  return  in  case  of  her  death  without  children 
existing  nt  the  time  c^her  death,  she  assigned  botii  provisions  to  her  hus- 
band in  the  contract  of  marriage,  who  pursued  for  payment.  In  respect 
that  from  the  circumstances,  it  appeared  that  the  brother  intended  that  the- 
additional  sum  should  return  in  case  of  no  children,  notwithstanding  his 
sister's  marriage,  and  that  it  should  not  be  disappointed  by  her  marriage, 
found  the  clause  of  retiu'n  effectnal  notwitlistanding  the  contract,  and  tliat 
her  husband  and  assignee  should  on  payment  find  caution  to  repeat  upon 
the  conditions  existing. 


1740.    November  6.  Jack  agahist  Hood. 

A  FATHER  became  bound  in  bis  «on's  contract  of  marriage  to  pay  his  son 
a  sutn  of  money,  and  tlie  wife  to  pay  him  Iier  tocher,  and  tlie  son  bound 
to  employ  a  certain  stkm  for  tiie  uses  therein  mentioned,  afbcr  whieli  the 
father  died^  and  after  him  tiie  son  withhi  year  and^  day  of  the  marriage^ 
and  without  making  up  tides  to  his  father's  means ; — ^but  he  mode  over  his 
Other's  obligement  for  the  2000  merks  to  his  wife.  The  Lords  found  that 
the  dissolution  of  the  marriage  within  year  and  day  voided  the  ccmtract 
not  only  as  to  the  two  spouses^  but  likewise  z&  to  the  ftther's  obligement 
as  to  the  son^  and  found  the  son'is  assignation  to  his  wife  ineffectual,  6th 
November  17S9.  But  this  altered ; — quod  vide,  with  the  prints  and  obser^ 
▼ations  on  them.    (See  Notes.)    (See  Dict.  No.  383.  p.  6175,) 


No.  16. 


No.  it. 


No.  13, 


No,  19, 


No,  20, 


Append,  «,]  IMUTUAL  CONTRACT,  [Ei  chies. 


1 740.    December  23,        Lundin  of  Drum  agaiiist  Law  of  Pittillock. 

Thk  liusband  and  his  heirs  whatsoever,  as  well  as  the  heirs  of  the  mar- 
riage, can  quarrel  deeds  elicited  from  him  contra  Jidem  talmlarunu 


1 742,    February  S,        Robertson  against  Mes  Jean  Kerr. 

Major  Robertson  by  contract  of  marriage  became  bound  to  provide 
30,000  merks  and  conquest  to  himself  and  his  wife  in  conjunct-fee  and 
liferent,  and  children  of  the  marriage,  whom  fkihng,  his  heirs  and  assignees 
in  fee ;  and  bjr  his  testament,  (his  estate  being  still  moveable,)  bequeathed 
the  whole  to  his  son  and  only  child ;  and  failing  him,  he  substituted  his  wife, 
with  the  burden  of  certain  considerable  legacies  in  case  of  his  son's  death 
before  majority  ;  so  that  it  seemed  to  be  his  intention,  that  the  son  should 
not  have  power  to  alter  during  minority.  The  son  died  during  minority ,^ 
and  the  relict  thereon  succeeded  to  the  whole  executry,  _  The  Major's  bro- 
ther served  heir  of  provision  to  the  Majorin  the  contract,  and  claimed  imple- 
mented of  the  80,000  merks ;— but  the  Lords  found  that  he  had  no  claim  on 
the  contract,  for  they  thought  that  such  a  substitution  of  money  provisions 
in  a  contract  failing  issue  of  the  marriage,  to  the  man's  heirs  and  assignees, 
which  is  common  in  merchant's  contracts,  is  not  intended  to  make  the 
man's  whole  stocking  heritable ;  nor  2rf/y,  to  hinder  him,  failing  issue, 
from  the  power  of  testing ;  and  srf/y,  that  it  was  sufficiently  implemented 
notwithstanding  the  substitution  imalterable  in  minority,  and  that  the 
son  could  not  himself  have  quarrelled  it ;  and  if  there  had  been  no  substi- 
tution,  the  Major's  executry  would  not  have  been  heritable  or  gone  to  the 
pursuer  as  heir.    Vide  inter  eosdem  voce  Liigitim, — ^Testament, — ^Writ, 


'r^'w^'m'^'wwm^'^mt 


1743.    Jmie  4,        Heirs  of  Stewart  of  Phisgil,  Cwnpeting. 

The  wife's  estate  being  disponed  to  the  husband,  and  both  it  and  the 
husband's  conquest  provided  to  the  heirs  of  the  marriage,  the  eldest  son 
died  leaving  a  daughter,  and  the  father  (the  party  contractor)  tailzied  his 
estate  to  the  heirs-male  of  the  marriage,  which  faiHng,  the  heirs-female, 
which  failing,  his  collateral  heirs-male,  excluding  his  son's  daughter.     It 


Apmkd-II.]   -  MDTtJAL  CONTRACT.  [Elchies* 

was  found  that  he  could  not  prefer  his  daughters  and  their  issue  (which      No.  20, 
the  defender  was)  to  his  son's  daughter  the  pursuer,  and  therefore  reduced 
the  tailzie.    Adhered,  and  found  the  entail  in  Jraudem  tabvlarum. — ^The 
decree  aflerwards  affirmed  in  Parliament.     Vide  inter  eosdem  voce  Fraub. 


1744*    January  SI. 

Miss  Mukbay,  and  Creditoes  of  Me  Hugh  Mureay  of  Kinninmond» 

Competing.  No.  21.. 

A  CONTRACT  of  marriage  providing  in  different  events  the  whole  or  half 
of  household  plenishing  to  the  wife,  with  a  faculty  of  redemption  in  the 
different  events  to  the  children  of  the  marriage,  limited  to  a  short  time,  t}ie 
faculty  was  found  to  accresce  to  the  husband's  creditors,  and  that  they 
could  take  the  benefit  of  it  even  in  exclusion  of  tlie  child  of  tlie  marriage, 
Sd  January  1 744.    And  by  the  same  contract  certain  large  sums  being  pro- 
vided to  the  daughter  or  daughters  of  the  marriage  in  cose  there  were'  no 
sons ;  and  by  another  claiise  the  man's  whole  estate  being  settled  by  way 
of  succession  failing  heirs-male  of  his  body,  upon  the  heirs-female  or  daugh* 
ters  of  this  marriage,  so  that  it  seemed  probable  that  these  money  provi- 
sions were  intended  only  for  the  event  of  his  liaving  only  daughters  of  this 
marriage ;  but  having  sons  of  another  marriage,  and  in  fact  the  marriage 
dissolved  by  his  death,  the  only  daughter  of  this  marriage  was  also  heir  of 
provision  of  his  whole  estate,  whereof  the  greatest  part  was  under  a  strict 
entail  not  liable  to  his  debts ; — ^yet  because  the  words  of  the  clause  were 
general,  <^  in  case  of  no  sons  of  this  marriage/'  the  only  daughter  was  found 
entitled  to  the  money  provision,  and  to  compete  with  the  other  onerous 
creditors.     Vide  inter  eosdern  voce  Executoe,  voce  Jus  Qc/jesitum,  ^  voce 
Fraud. 


1 744.     Z>ece?nhgr  11.' 

Creditoes  of  Hugh  Mueeay  qgainst  Geaham  of  Balgowan. 

A  FATHEE  being  debtor  by  bond  for  his  daughter's  tocher,  *  may,  after 
dissolution  of  the  marriage  by  his  son-in-law's  death,  retain  it  till  his 
daughter^  be  satisfied  of  her  provision  q£  household  furniture  in  her  con- 
tact of  marriage,  but  may  not  retain  it  for  her  aliment  to  the  term  after 
her  husband'^  death.     Vide  inter  eosdem  voce  Locus  Posnitjejvtjje. 

8E 


No.  2S. 


No.  23. 

t 

\ 
I 


No.  24, 


Nasi? 


A??END.  IL]  MUTUAL  CONTRACT.  [Elchies. 


1 745.  February  1  ft  Mrs  Frances  Keee  against  John  Young- 
Contract  of  marriage  providing  to  a  wife  a  share  of  household  plei 
ing  aiid  other  moveable  goods  that  should  be  in  the  husband' 
at  the  time  of  his  deatli  or  in  communion  betwixt  them,  extended  to  all 
moveable  corpora,  but  not  nomina  dehitorutn  or  current  coin.  Vide  Legacy, 
No.  14. 


t:ik"i;'u^'.ui 


1 747.    June  30. 
Beatson  of  Kibie  agaimt  Margaret  1?eatson  and  Her  HusBANUr 

The  like  case  to  that  of  Johnston  against  Captain  Napier,  (No.  16.  mpra,) 
happened  betwixt  Beatson  of  Kilrie  and  Margaret  Beatson  and  her  husband, 
her  assignee,  with  the  single  difference,  that  Margaret  Beatson  had  no 
otha:  provision,  and  the  Lords  gave  tlie  like  judgment,  SOth  June  1 747, 
after  we  had  19th  February  1747  preceding,  found  it  sufficient  for  the 
husband  to  give  his  own  bond.  But  on  a  reclaiming  bill  we  altered  that 
interlocutor,  and  obliged  him  to  find  caution^ 


1748.    July  16.  Armstrong  against  Johnston. 

No*  25.  Two  persons  became  bound  in  a  contract  of  marriage  for  the  wife's 

tocher  of  L^IO  sterling,  and  the  husband  was  to  find  a  cautioner  to  he- 
bound  in  case  of  his  predecease  to  repay  L.10  sterling  to  the  wife; 
but  the  person  proposed  did  not  sign  the  contract ;  however  the  marriage 
went  on ;  and  the  husband  cliarged  these  two  persons  for  payment  of  the 
tochef ;  who  suspended  because  the  husband's  cautioner  had  not  signed, 
and  so  the  contract  was  imperfect.  Lord  Strichen  repelled  the  reasons  of 
suspension,  and  found  the  letters  orderly  proceeded,  the  IfUsband  finding 
eaution  to  the  wife  before  extract. — ^Adhered*^ 


1151.    February  26. 

Mrs  Forrester,  alias  Elizabeth  Sommertell,  against  Beu,^ 

A  DEED  was  executed  by  a  husband  dated  28th  April  1 744,  in  favour  of 
lu&  wife,,  to  whom  he  was  married  December  1 74S,  on  the  narrative  thatthere 


Append.  IL]  MUTUAL  CONTRACT.  [Elchies. 

was  no  marriage  oontract,but  certain  verbal  conditions  providing  1 2,000m»lQi  No.  2d. 
to  her  in  liferent  in  case  of  her  survivance,  and  to  the  bairns  one  or  more  to 
be  procreated  of  the  marriage  in  fee,  whom  failing,  to  the  wife ;  and  likewise 
providing  to  her  his  household  furniture;  and  for  her  further  security 
making  over  a  plantation  in  Jamaica ;  which  provisions  were  declared  to  be 
in  satisfaction  of  all  terce  of  lands,  half  or  third  of  moveables,  and  contain- 
ing a  clause  dispensing  with  the  not  delivery ; — and  of  the  same  date  a  tes* 
tament  was  executed  by  the  wife  with  his  consent  of  her  own  fortune  in 
favour  of  her  other  firiends.  The  husband  having  died  a  few  days  after,  and 
having  been  on  death-bed,  and  as  was  said  given  over  by  the  physicians ; 
the  question  was,  whether  the  marriage  having  dissolved  within  year  and 
day,  this  was  to  be  considered  only  as  a  marriage  settlement  as  granted 
intuitu  matritnoniif  or  if  it  might  not  in  these  circumstances  be  sustained 
as  donatio  mortis  causa,  or  if  it  did  not  imply  &  dispensation  with  the 
marriage  subsisting  year  and  day,  where  there  was  no  probability  at  the 
date  of  the  deed  of  his  living  eight  or  ten  days  ?  But  as  the  deed  did  not 
mention  death-bed  or  his  sickness,  on  the  contrary  provided  for  bairns  one 
or  more  to  be  procreated ;  and  though  he  was  sick,  yet  we  could  hot  know 
that  he  thought  himself  on  death-bed ;  therefore  we  adhered  to  Lord  Minto's 
interlocutor  reducing  the  bond.—- 26th  February  1751,  adhered. 

See  Case  of  Anderson,  2eth  November  1 747,  voce  Provision  to  Heiu 
AND  Children. 

See  Irvine  against  Irvine,  2d  March  175d,  voce  Fraud. 

See  Angus  against  Ninian,  6th  December  1 733,  voce  Fiak. 

See  TumbuU  against  Fotheringham,  5th  December  1734,  voce  Cau- 
tioner. 

See  Edgar  against  Maxwell,  21st  July  1738,  voce  Service  and  Con- 
firmation ;  and  Creditors  of  Scot  of  Blair,  SOth  July  1736,  Ibidem. 

See  Fisher  against  Murray^  8th  July  1737,  voce  Heritable  and 
Moveable. 

See  Notes. 


8  E  2 


ArPENO.  II.}  [£lchi>9. 


NEAREST  OF  KIN. 


1744.    Nao€mber21. 

Creditoes  of  Mr  Hugb  Murray  against  His  Relict. 

Nearest"  of  kin»  their  interest  in  the  dead's  part  is  sufficiently  establish- 
ed so  as  to  transmit  to  their  assignee  voluntary  or  legal  by  a  bare  oonfirma- 
tion,  and  that  as  well  quMoA  the  goods  or  debts  omitted  to  be  confirmed  as 
those  in  the  inventory ;  and  therefore  Mrs  Geddes  and  Mrs  Murray  having 
confiimed  their  £ather  Hugh  Sommervell's  testament  qua  nearest  of  kin  ta 
hina^  in  the  lifetime  of  Hugh  Murray,  Mrs  Murray's  husband,  but  omitted 
accounts  due  to  him,  particularly  one  by  the  Marquis  of  Annandale,  and 
which  tliey  eiked  to  the  testament  after  Mr  Murray's  death,,  yet  that  debt 
was  found  aiTectable  by  the  creditors  of  Mr  Murray  the  husband.  Fttfe- 
Executor — &  Husband  and  Wife..    (See  Dict.  No.  IS.  p.  9271.) 

See  Notes. 


NEGOTIORVM   GESTOR. 


1 736.    January  27. 

Heirs  of  MuRniESTON  against  Mus  Lockhart. 

Factor  on  a  trust-estate  jf  a  personi  who  was  cautioner  with  other  two 
for  a  Collector  to  the  Grown,  having  on  the  CoHector's  fidling  joined  witJi 
the  other  two  cautioners  in  borrowing  money  to  pay  the  debt  to  the 
Crown,  which  he  paid  upon  precepts  and  discharges,  .because  the  Crown 
does  not  assign,  was  found  entitled  to  total  relief  of  the  sums  so  borrowed, 
against  all  the  representatives  of  the  defunct,  who  was  liable  as  cautioner 
fbr  the  whole  debt. 


No.  !• 


No.  I 


No.  2. 


AfPEND.IL]  NEGOTTORUM  GESTOR,  [Elchies. 

<  • 

1736.    December  9. 

Shaw,  and  Jack,  Her  Husband,  against  Shaw. 

• 

A  MOTiiEK  purchasing  a  right  to  some  lands  to  herself  in  liferent  and  her 
daughter  in  fee,  on  a  narrative  of  money  paid  by  the  mother  for  herself, 
and  in  name  of  the  daughter,  the  mother's  oath,  with  other  circumstances, 
sustained  to  prove  a  depositation,  and  to  reduce  the  disposition. 

See  Notes. 


I 

J 


AppbnuII.]  [Elchjus. 


NON-ENTRY. 


1732.    December  19. 

Dame  Martha  Lockhart,  Lady  Sinclair,  agaimt  Sir  James  Stuart 

of  Coltness. 

As  to  obligements  to  enter  heirs  or  singular  successors  gratis,  bow  far 
binding  on  their  successors?  vide  Printed  Papers  in  this  case,  (and  Notes.) 


1 743.    December  8.  Napier  offaimt  Kincaid. 


Non-entry, — ^there  can  be  no  declarator  of  it  without  calling  the  heir 
er  apparent-heir  of  the  immediate  vassal,  and  the  calling  the  sub- vassal  in 
pofisession  is  not  enough ;  and  the  apparent-heir  of  the  immediate  vassal 
sisthig  himself  without  being  called  wiU  not  supply  the  defect. 


1 740.     May.  • 

Captain  Chalmer  of  Gadgirth  against  His  VASS^tLiy. 

There  being  several  apprisings  or  ac^udlcations  of  a  superiority,  the  ap- 
parent-heir in  the  right  of  one  of  them  pursued  declarator  of  non-entry 
gainst  the  vassals,  wha  had  been.  long  in  non-entry.  The  Lords,  in  respect 
the  pursuer  sued  in  right  ei  apprising^,  and  was  not  entered  heir,,  found  no 
non-entry  or  retoured  duties  due,.  19th  and  28th  November  1745.  And 
May  1 746,  these  interlocutors  were  upon  appeal  ailirmed,  with  this  varia- 
tion  in  the  ratio  decidendi^  viz.  by  adding  to  the  Ordinary*s  interlocutor 
these  words :  "  it  appearing  tliat  before  the  charter  granted  to  the  ap^e^ 


No.  1. 


No.  2. 


No.  r^. 


Append,  IL] 


NON-ENTRY. 


fEl.CRtCS. 


Xo.  3.  **  lant,  (i  e.  Captain  Chalmer)  it  was  uncertain  in  whom  the  supmority 
<<  of  the  lands  in  question  was  vested ;"  and  leaving  out  the  ratio  decidendi 
mentioned  in  our  interlocutor,  viz.  that  Captain  Chalmer  daimed  the 
superiority  not  as  heir,  but  as  singular  successor.  (See  DiCT.  No.  41. 
p.  9330.)  * 


See  Notes. 


.AnetnK  11.]  •  lEucmm. 


OATH. 


^1.  ^ 


1737.    July  15.        ArrcHisoN's  Assignee  against  Daummohd. 

OATS>--^the  oedenf  s  not  competent  i^ainst  an  onerous  purchaser  from  the 
.gratuitous  cedent  of  that  purchaser,  though  that  first  assignee's  right  bears 
love  and  favour.     Vide  Assignatiox. 


474K    June  5.        Representatives  of  Barclay  agaimt  Couper^ 

Where  by  the  nature  of  the  tiling,  or  because  of  prescription,  a  claim  can 
pnly  be  proven  scripto  or  juramento  that  it  is  resting  owing,  it  is  no  suffi- 
cient proof  that  the  defender  (a  factor  for  another)  has  got  allowance  from 
Ills  constituent  in  his  accounts  for  that  claim  as  paid  by  liim,  but  tlie  pur- 
suer must  furtlier  prove  resting  owing  by  the  defender's  oath. 

See  Notes* 


OATH  OF  PARTY. 


1 736.    January  2. 
Procurator^Fiscal  of  Edinburgh  against  Archibald  Cah^^bell. 

Oath  of  party  competent  to  prove  riot     Vide  Proof.    (See  Dict.  No. 

18.  p.  9400.) 


^^^mm^m^im^t^mm»ti 


1 747.    June  24. 
Jean  Law  against  Lttndin  of  that  Ilk,  and  Lvmsden  of  Innergelly. 

A  REFERENCE  to  oath  admitted  after  adducing  witnesses.  An  executrix 
sued  two  defenders  for  furnishings  by  the  defunct,  a  merchant,  and  adduced 

6F 


No;  I. 


Na2; 


No.1. 


Nb.>2. 


iL9imo.lI.] 


OATH  OF  PARTY. 


[BSZiCBisk 


No.  2.       me  witness  against  each ;  the  one  proved  nothing,  and  the  other  very  little* 

and  then  she  refened  to  their  oaths.  Drummore,  after  advising  with  lu, 
found  it  not  competent;  but  on  a  redaiming  bUl  we  altored^  and  found  it 
competent 


See  Notes. 


AlffT^Vli,  II.] 


OBLIGATION. 


.r   ;• — »-tr^ 


1 784.    Febrimry  9.  '  ' 

Mr  Feancis  Sinclair  agaimt  Mr  Robert  Sinclair. 

Oblioement  to  dispose  even  incomplete  rights  of  I^okI^  does  Jiot  ctBt-r 
vey  ij]ese.rights  tft  transmit  t^m  ont  cff  the  .person  of  tlie  oUtigator. 
Agreeably  to  Stair,  B,  2.  T.  7.  $  1.  and  B.  3.  T.  2.  ^  4^.     (See  Digt.  No.  28. 
-p.  9444.) 


«taJwaBa*i*> 


1734.    November  28.        Dickie  agatmt  Anderson's  Creditors. 

An  inhibition  was  raised  upon  a  deed  containing  obligations  respecting 
the  future.  The  Lords  found  the  inhibition  inefiectual  fOMdJittwra^  and 
found  the  horning  upon  it  also  ineffectual,  qmadfuAura  after  the  date  of 
the  homing,  though  before  the  execution* 


1 786.    Fehniary  20.        Richardsons,  ^c.  against  Craigends. 

Scot  of  Blair  being  cautioner  for  Sir  John  Houston  in  three  debts  to 
Forrest,  Richardsons,  and  Chaplain^  Merchiston  afterwards  acceded  in  a  cor- 
roboration. By  agreement  betwixt  Blair  and  Craigends,  Blair  became 
bound  to  purchase  the  debts  and  assign  them  to  Craigends,  so  far  as  con- 
cerned Houston,  but  noways  against  himself,  and  Craigends  gave  a  bond  to 
Blair  for  about  the  half  of  the  sums  to  be  paid  upon  his  so  assigning.  Blair  did 
a.ssign  Forest's  debt,  but  having  afterwards  failed,  Richardsons  and  Chaphun 
did  arrest  in  Craigends's  hands,  and  to  purify  the  condition,  executed  assig- 
nationa  to  him  of  the  debts  so  far  as  concerned  Houston,  but  reserving  them 
against  Blair  and  Merchiston,  that  they  might  out  of  their  eiiects  recover 
what  they  would  come  short  of  their  debt.  But  as  Houston  was  principal 
debtor,  and  Blair  and  Merchiston  in  effect  but  cautioners,  and  had  relief 
against  Houston,  the  Lords  found  that  they  must  assign,  without  reser- 
vation against  Blair  and  Merchiston. 

3T  2 


No.  2. 


NowS. 


Append,  II.]  OBLIGATION.  [Elchies. 

1741.     Jnly  15. 

Irvine  of  Drum  agaimt  The  Earl  of  Aberdeen  and  Dcff  of  Premnay. 

No-  4.  Obligation  natural, — ^\\^hether  there  can  be  a  natural  obligation 

binding  the  conscience,  wjhen  yet  there  lies  no  action  at  law,  though  there 
be  no  defect  either  in  point  of  solemnity  or  proof?    (SeQ  Notxs.) 


Wfi—m^l^mmm^ 


1 742.    December  9» 
Sir  John  Anstruther  ugamst  The  Magistrates  of  Pittenwee3i. 

^^*  ^  Obligat«>n  alternative,  and  obligation  witli  a  penalty,  or  Bqui*^ 

date  damages; — ^the  difference  betwixt  these  was.  discussed  in.  this  iaise, 
when  the  point  waj^not  decided.    (See  Notes.). 

See  Creditors  of  Fuflerton,  12th  June  n51,  voce  Competition. 
Obligation  to  enter  Heirs  and  Singular  Successors^see  NoN-ENTaj,y. 

See  Notes. 


J 


ArPEKD-  ir.]  [Elchies- 


FACTUM  ILLICITUM. 


1734.    January  15.        Hamilton  agavist  Le  Grand  and  Pagete. 

Seizers  of  prohibited  goods*  not  bringing  them  into  condemnation  in 
three  years  in  Exchequer,  may  thereafter  be  pursued  at  common  law  by  tlie 
owners  for  their  value. 


1784.    December  17. 

Weavers  of  the  Calton,  c^c.  against  The  Weavers  of  (Ilasgow. 

Contract  betwixt  the  Weavers  of  Glasgow  and  those  of  Calton  and 
Blackfaulds,  whereby  on  pretence  of  the  weavers  of 'Glasgow  making  those 
in  those  two^  adjoining  villages  a  sort  of  Corporation,  with  seclusive  privi- 
leges, with  power  of  electing  annually  one  oversman  and  assessors,  to  judge 
of  alt  questions  of  the  trade,  and  taix  themselves  for  tlie  use  of  their  poor ; 
there  was  on  tJie  other  part  a  sort  of  j  urisdiction-  and  superiority  over  them 
given  to  the  weavers  of  Glasgow,  and  to  the  Magistrates,  and  an  annual 
taxation  to  be  paid  the  weavers  of  Glasgow  :  This  contract  was  found  ua- 
lawful,  and  reduced  in  toto.. 


J  735.    January  15.        Stalker  against  Carmichael. 

Contract  betwixt  two  partners,  or  a  master  and  apprentice,  that  the 
one  shall  not  set  up  in  that  town,  not  against  natural  equity.  \Sec  DiCT. 
No.  6.  p.  9455.) 


2  735.    July  3.        Archibald  Gillon  against  Fairfoui,.- 

A  DEFENCE  on  the  act  9vio  Annas  against  gaming,  that  a  bill  was  grant- 
ed for  money  won  at  play,  was  found  proveable  by  the  oath  of  the  original 
creditor  in  the  bill  against  onerous  assignees  or  indorsees,  to  whom  he  had 
made  over  all  his  effects  for  the  use  of  hiis  creditors;  and  he  having  left  tlie 
CQuntry,  these  trustees  were  found  obliged  to  produce  him  to  depone ;  but 
afterwards  stopped^  and  never  decided*. 


No.  I. 


No.  2 


No,.  3: 


No.  4; 


No.  5. 


No,  6. 


No.  8. 


No.  9. 


Append,  11.]  PACTUM  ILLICITUM.  [Elchies; 

1735.    June  18,  NavenAer  lo. 
Journeymen  Tailors  against  The  Master  Tailors  of  Edinburgh 

and  Canongate. 

Journeymen  tailors  having  entered  into  a  combination  not  to  work 
under  a  certaui  high  rate,  the  Magistrates  imprisoned  tliem  in  the  Correc-, 
tion  House ;  which  being  complained  of,  many  of  the  Lords  thought  tbe 
imprisonment  in  the  Correction  House  warrantable  by  the  act  1661  anait 
Justices,  joined  witli  act  1672  erecting  the  Correction  House ;  but  the  point 
was  not  determined ;  and  the  Lords  remitted  to  the  Magistrates  ofCdiaburgh 
to  make  regulations  of  the  jounieymen  tailors  wages. 


1736.    January  15.        Corsan  against  M'Gowan  of  Meikl^iox. 

Agent  purchasing  debts  against  his  client  is  contra  honos  mores,  and  be 
must  communicate  the  benefit  of  eases*    (See  Dict.  No.  51.  p,  9504*.) 


1736.    November  16.        Scougal  and  Young  against  Gilchrist. 

No.  7.  Prohibited  goods, — ^the  seller  of  them  being  pursued  for  damages  fot 

not  delivering,  and  decerned ;  the  Lords  found  the  reason  of  suspension 
relevant,  that  the  chargers  at  the  time  of  the  sale  knew  that  the  gpods 
were  uncustomed  or  prohibited,  within  the  meaning  of  the  statute  1 1th 
Geo.  I.  cap.  ult.    (See  Dict.  No.  76.  p.  9536.) 

%*  The  like  judgment  was  again  given,   11th  and  21st  l^ovember  1741, 

Cockbum  against  John  and  James  Grant. 


1 736.    November  SO.        Brown  of  Carsluith  agaimt  Muir  of  Craig. 

A  bargain  betwixt  a  creditor  and  debtor  made  at  the  time  of  the  loan, 
whereby  if  the  debtor  should  sell  certain  lands,  he  was  bound  to  sell  them 
to  the  creditor  at  7000  merks,  and  the  creditor  boimd  to  pay  that  price  for 
them,  was  first  found  lawful,  but  to  subsist  only  during  the  life  of  the 
obligants,  and  not  to  endure  for  ever,  1  st  July  1 736 ;  but  was  thereafter 
found  to  be  contra  bonos  niares,  and  not  binding  upon  the  debtor,  (See 
Dict.  No.  15.  p.  9464.) 


1737.    January  19.        Murray  against  Cowan. 

Game  Act  not  limited  hereby  the  statute  of  limitations,  31  st  Eliz.  cap.  »>. 
Vide  Prescription. 


AWRND.IIO  PACTUM  ILLICITUM.  [    [Elchies. 


1 740.    January  25.   Cobkslius  Nelson  against  Beuce  of  New  Grange. 

Game  Act  foimd  not  competent  against  onodus  indcn'sees  to  a  bill  of 
exchange*  and  here  it  was  observed  that  the  fcnner  decision  anent  the 
cedents  oath,  No.  4,  was  stopped  oq  a  reclaiming  bill,  and  never  de- 
cided.   (See  DiCT.  No.  57.  p.  0507.) 


1740.    November  6.  Wilkie  £^m^^  McNeill. 

Probibited  ooons  found  not  to  be  mera^  illicita ;  and  theref<n*e  Wilkie 
kaving  bought  from  Wallace  some  rum  and  brandy,  and  made  over  a  part 
of  his  bargain  to  McNeill  at  the  same  price,  for  which  he  took  his  bill 
payable  to  Wallace,  and  the  brandy  being  afterwards  delivered  by  Wallace 
to  Wilkie,  and  seized  in  his  possession,  he  paid  the  price  of  the  whole  to 
Wallace  with  some  abatement,  and  Wallace  made  over  McNeill's  bill  to 
him.    M'Neill  was  found  liable  to  Wilkie  for  the  sum  in  the  biU,  with  a 

« 

]Hroportianal  abaten^enta  and  the  de^oe  r^elled  thut  it  was  a  faargaii)  for 
prohibitjed  goods  which  were  sebned  and  not  delivered  to  M.^N^ill,  because 
th^  were  delivwed  to  Walkce  i  and  likewise  the  other  defence  that  tliey 
were  fMro?  iOicita  was  rej^lled.  .  (See  Dict.  No.  77.  p.  9538.) 


■^■^•w 


1740. :  Nmember  7.    Robert  Bigoab  agamst  Sut  Bobeet  Peingle,. 


Act  found  competent  agi^nst  an  arrester;,  imd  found  proveable  by 
the  oath,  of  the  oomnoon  debtor^,  or  liis^  trustee  in.  the  biU..   (See  Dict,  No^ 

58^p.9S09.) 


2741.    February  IS.        Stewart  against  Hyseo?  and  Cleee.. 

Game  Act,  this  reason  of  reduction  found  not  proveable  by  witnesses 
s^^Mnst  an  onerous  indorsee  to  a.biU  of  exehangCi  (See  Dict%  No.  ^57.  p*. 
afi07.  and  No.  59.  p.  9J10.) 


No.  10- 


No.  lU 


No.  V2. 


No.  \3. 


Xa  li. 


No.  15. 


No.  16. 


Append.  II.]  PACTUM  ILLICITUM,  [RLcnm. 

1743.    July  12.  CovLi.  <iffairut  Cramuohd. 

Three  persons  playing  in  a  tavern  at  high-junks,  after  their  play  one  of 
them  called  another  to  a  room  and  borrowed  Xi^4i..llfi^  and  gave  Imjbill, 
which  money,  after  returning  to  the  ctHopany ..  he  lost  to  thse  tliird  peispn  at 
hazard,  and  afterward^s  borrowed  L.20  and  gave  bond  fpr  jtbe  whole,  in^ 
eluding  the  hA.  lis.    Tlie  whqle  reduced  on  th^  Game  Act. 


1 745.    JmIi/  16,         Ma0NCs  Bain  agaimt  Thomas  Anderson. 

Th:e  like  judgment  was  given  as  in  Na  U,  when  we  found  that  ram 
and  brandy  being  bought  and  received,  the  seller  has  .good  action  for  the 
price* 


1 745.    Fehrnary  8.        Lord  Lev  at  agaiiwt  Fra;?br  of  Strowie. 

A  BOND  for  4000  merks  on  the  narrative  of  resting  owing  by  a  persoft^ 
then  forfeited  to  a  person  of  his  cfan  also  then  forfeited,  in  no2  when 
they  were  both  in  the  hills,  payable  only  in  1 708»  with  annuafa^it  firom  the 
terai  of  payment,  containing  this  condition,  ^  and  these  presents  to  stand 
''  in  force,  upon  condition  the  said  Hugh  Frass^  stand  fidthftd  to  our  ii^ 
^'  terest,  and  no  otherwise,"  the  Lords  found  tiie  evidence  suf&dent  to 
presume  that  the  bond  was  granted  o6  turpem  caumm^  unless  the  defender 
^pursuer)  astruct  the  onerous  cause,  20th  February  1 784.  And  the  same 
judgment  renewed  !afl;er  a  proof  allowed  before  answer  to  astruct  the  one* 
rous  cause,  29th  November  1 744.  But  thereafter  the  pursuer  having  pnv 
duced  the  Chancery  records,  ccntaining  a  rewission  to  Lovat,  Strowie,  and 
others  in  1  TOO,  whereby  they  were  no  rebels  to  the  Government,  but  law- 
ful m^i  at  the  date  of  this  bond,  the  interlocutor  was  altered,  and  the  de- 
fence repelled)  25th  January  1 745. — Adhered,  8th  February.  (See  DiCT. 
No.  92,  p.  9557.) 


!74S%    Jvly  12%       Earl  Pbterboiiiiow  against  Abhrceombii:. 

17«  IK^  1780  Dr  Abercrombie  lent  Lord  Peterbtirrow,  then  Lord  Morcbumt, 

L%210»  and  took  an  English  double  bond  for  L.I600,  the  oondition' ^^^ 


Ahomd:  H.]  PACTtJM  ILLICTTVM:  \  [Elcmiimk 

wac»  tint  if  IxHrd  Moidnint  diould  die  before  fab  grandfittber  fiari.  Peter«>  N^  It. 
bofrow*  <w1k>  was  tiben  about  75  years,)  or  if  in  two  months  after  Eaii 
Betebozrow's  death,  he  should  pay  him  K640«  then  the  bond  should  be 
null.  This  bond  was  quarrelled  as  usurious;  2{%,  as  fraudulent  and 
vcmtra  bonos  mores.  After  having  sundry  precedents  in  the  Court  of 
Chancery  laid  before  us,  we  found  it  not  usurious,  but  found  it  redeemable 
any  time  before  Whitsunday  next,  on  payment  of  the  L.210  l^nt,  and  in- 
terest from  the  time  of  lending,  without  costs ;  but  if  not  then  paid,  then 
ledeemable  still  by  paymeit  of  the  said  L.210  and  interest,  but  with  the 
eosts  to  be  hereafter  incurred.    (See  Dict.  No.  35.  p.  16429.) 


1745.    Juiy  24.    SiK  Gboege  M'Kenzie  against  Robert  Hamilton^ 

Found  the  indorser's-oath  not  competent  against  an  onerous  indorsee,  to 
prove  that  it  was  for  money  lost  at  game.  We  found  that  the  clause  in  the 
Game  Act  concerning  L.10  meant  only  ready  money  lost  at  game,  but  not 
bills  or  other  securities. 


!747»    July  17.  Ramsay  against  Adderton. 

SsiZEKS  of  uncustomed  goods  may  on  the  act  6th  Annae  sue  before  Jus- 
tices of  Peace  for  condemnation,  but  cannot  themselves  be  sued  before  them 
for  restitution. 


1751.     Jtdy  16. 

-  The  Tbeasueer  of  Hereiot's  Hospital  against  The  Gaedexer  of 

Hberiot's  Garden. 

The  gardener  of  Herriot's  garden  contracted  with  Mr  Lampe  to  allow 
him  to  have  musical  instruments  in  the  innermost  garden  during  the  sum- 
mer season  at  6.  at  night.  The  Treasurer  complauied  to  the  Magistrates, 
who  found  it  highly  prejudicial  to  the  inhabitants  of  the  dty,  contrary  to 
the  meaning  of  the  sett  oC  the  gardener,  and  detrimental  to  the  hospital, 
and  tharefore  discharged  it.  The  gardener  presented  a  bill  of  suspension^ 
which  we  refused  14th  June  1751.  So  far  as  appeared  tome,  our  chief 
ground  was,  that  it  tended  to  debauch  the  young  people,  would  be  the  oc- 
casion of  clandestine  and  unreasonable  marriages,  and  even  worse,  wherein 

8  G 


N<kl8. 


No.  19. 


No.  20. 


Append.  II.]  PACTUM  ILLICITUM.  CEi-chiei 

No.  21 .        I  did  not  vote ;  but  on  a  reclaiming  bill,  that  danger  seemed  not  so  moxk 

insisted  on,  as  that  it  would  be  hurtful  to  the  boys  in  the  hos^atal,  where 
the  worship  begins  at  that  hour.    However,  16th  July,  the  Lords  adhered. 


No.  22, 


No.  23. 


1751.    November  12. 

Stewart,  Surveyor-General,  against  Lamont  of  that  Ilk,  &c. 

Lamont  of  that  ilk,  and  some  other  gentlemen,  by  way  of  compromise 
for  a  transgression  of  some  of  their  tenants,  granted  bond  in  1 74*5,  that 
none  of  their  tenants  should  for  seven  years  be  guilty  of  smuggling  under 
the  penalty  of  L.  100  sterling  every  time,  payable  to  Stewart  the  Surveyor- 
General,  or  the  Collector  of  Customs  for  the  time,  to  be  proved  by  the  de- 
linquent's confession,  or  by  witnesses  on  a  summary  complaint  to  the 
SlierifF  of  Argyle  or  otherwise,  which  was  signed  by  seven  heritors  each 
for  his  own  tenants.  A  suit  being  brought  on  this  before  the  Sheriff,  which 
was  advocated  to  this  Court,  they  found  the  bond  illegal,  and  that  it  could 
not  produee  action.  They  thought  that  if  it  was  a  bond  to  the  King,  it 
ought  to  have  been  in  the  King's  name,  and  then  could  only  have  been 
sued  in  Exchequer ;  besides  it  was  imposing  penalties  on  the  subject  against 
law.  But  if  it  was  considered  only  as  a  bond  of  a  private  person,  a  sub- 
ject, under  a  condition,  then  he  could  not  sue  for  the  penalty  further  than 
he  had  iuserest  in  the  performance  of  the  condition,  which  was  none  at  all. 


1752.    January  14.     Scott  Hepbuun  of  Kingston  against  M*LACHLAy. 

The  Laird  of  M^Lachlan  being  sent  with  a  party  of  rebels  in  October 
1 745  to  levy  the  Cess  hi  East  Lothian,  robbed  Hepburn  of  Kingston  of 
Ii.740  sterling  in  cash,.  Scott  his  nephew  and  heir,  after  Kingston's  death, 
sued  iVI'Laehlan's  son  and  heir ;  and  on^  a  proof  brought,  we  found  him  liable, 
22d  January  1751,  (as  marked  voce  Personal  and  Transmissim.e.)  But 
when  Scott  applied  for  a  confirmation,  he  was  opposed  by  his  sister  as  nearest 
of  kin,  which  obliged  him  to  produce  for  his  title  in  the  process  an  assigna- 
tion  by  Kingston,  which  happened  to  be  of  even  date  with  the  Pretender's 
•  bond,  (mentioned  voce  Personal  and  Transmissible,)  but  which  King- 
ston had  not  then  probably  either  seen  or  heard  of;  in  which  he  requests  the 
pursuer's  father,  for  the  pursuer's  behoof,  to  call  for  and  require  payment  of 
the  money,  which  he  describes  thus,  "  Ii.740  agreed  upon  to  be  levied  br  Co.  • 


A*P£ND.  II.]  PACTUM  ILLICITVM.  (Elchie^,. 

lonel  M*Lachlan  for  behoof  of ;"  and  then  gives  the  young  Pretender  all  the  No  23. 
titles  that  he  assumed  to  himself.  The  defender  pleaded  this  first  as  an  evi- 
dence that  the  money  was  not  robbed  but  paid  willingly;  ^dhj.  That  no  action 
could  be  sustained  on  such  a  writing.  The  first  was  repelled,  because  of 
the  strong  proof  brought  of  force ;  and  as  to  the  second,  they  considered 
Kingston  as  then  in  the  power  of  the  rebels,  and  the  assignation  only  as  a 
mandate  to  solicit  payment,  which  could  not  be  done  with  any  effect 
without  giving  the  young  Pretender  those  titles,  and  therefore  repelled 
that  defence  also,  17th  December  1751.  But  on  a  reclaiming  bill,  in  whicli 
the-assignation  was  insisted  on  as  evidence  that  Kingston  himself  was  a 
rebe],  and  that  no  action  could  be  sustained  for  Cess  or  other  exactions,  that 
the  rebels  took  from  one  another  to  carry  on  the  Rebellion,  and  2db,  that 
such  a  writing  could  not  be  the  title  of  any  action  in  a  Court  of  law ;  upon 
answers^  the  Court  called  on  the  defenders,  whether  they  could  give 
another  probable  evidence  of  Kingston's  disaffection  to  the  Government  be- 
sides that  writing,  or  of  liis  being  reputed  a  Jacobite ; — and  on  their  owning 
that  they  could  not,  the  Court  found  that  notwithstanding  that  writing, 
there  was  sufficient  evidence  that  the  money  was  taken  by  force.  But  on 
the  second  point,  the  Court  altered  their  opinion.  I  observed  that  the 
writing  deserved  to  be  burnt  by  the  hands  of  the  hangman,  and  were  tliis 
in  the  proper  Comrt,  would  be  so  used ;  and  by  a  great  majority  the  Court 
found  that  no  action  could  be  sustained  on  that  writing. 


1752.     June  3.     Earl  of  Galloway  against  Archibald  Stewart. 

Sir  James  Stewart  of  Burray  having  granted  a  bond  in  the  English 
form  for  the  double  sum  of  L,200  sterling,  the  single  sum  of  L.100  being 
to  be  paid  when  Sir  James  should  obtain  the  King's  remission  of  a  murder, 
the  Lx>rds  found  that  action  did  not  lie  on  that  bond.  (See  Dict.  No.  16. 
p.  9465.) 


1 752.     February  7. 
Sir  Michael  Stewart  of  Blackiiall  against  Earl  Duxdonald. 

Sib  Michael  Stewart  sued  the  Earl  of  Dundonald  for  payment  of 
100  guineas,  with  interest  from  the  time  of  his  father's  succession  to  the 
honours  and  estate  of  Dundonald,  on  his  grandfather  Kilmarnock's  bond  to 
Mr  John  Stewart,  the  pursuer's  father,  in  1698,  when  the  then  Earl  of  Dun- 
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No.  25.        donald,  his  brother,  had  two  sons  living,  obliging  hhn  for  a  certidn  sum 

then  received,  to  pay  him  100  guineas  haw  so<»  he  or  the  heirs  of  his  body 
should  succeed  to  the  honours  and  estate  of  Dundonald,  with  penalty  and 
interest  from  the  term  of  payment.  The  defence  was  th^t  he  had  not  suc^ 
ceeded  to  the  whole  estate,  but  a  pairt.  ef  it  sold,  and  the  half  of  what  re« 
mained  evicted  by  the  Duke  of  Hamilton ;  but  the  Coiut  tpok  up  the  qasQ 
on  another  footings  a3  being  contra  botiM^  mores^  capture  votum  mortk 
viventis ;  that  at  best  it  could  be  no  better  than  the  case  betwixt  Dr 
Abercrombie  and  Lord  Mordnunt,  (No.  17.  supra^)  and  if  we  knew  the^ 
'  sum  paid,  we  could  decree  no  more  thsn  that  sum  and  interest  dcoord- 
ing.  We  found  the  bond  void  and  null,  reserving  to  the  consideration  of 
the  Court  whether  the  pursim,  ouglit  to.  be  repaid  what  money  was  paid 
for  granting  the  bond,  the  pursuer  proving  the  same.-*Adhered  by  the  Pxe« 
sident's  casting  vote.     (See  DiCT.  No.  61,  p.  9^14,) 

See  Notes. 
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1 741.    February  25.        Stewart  against  Mr  John  Webster. 

Oke  letting  a  tack  to  a  P^ist  knowing  him  to  be  such,  found  not  barred 
personali  exceptione  from  reducing  the  tack  on  the  act  1 70a  for  preventing 
the  growth  of  popery.  2db,  Found  that  removing  may  be  pursued  against 
such  a  tenant  without  any  formal  process  of  reduction. 


Maxwell  of  Dalswinton  against  Maxwell  of  Barncleugh. 

Protestant-heir, — ^the  Lords  were  greatly  divided^  whether  adjudica- 
tion could  be  led  against  him  on  a  charge  to  enter  heu*,.  or  if  he  can  make 
up  a  title  any  other  way  than  by  service  and  entry  in  the  lands.  There 
were  two  questions,  1^/,  That  point  of  law ;  26?/j/,  Whether  that  was  not 
already  overruled ;  and  first,  they  without  determining  either,  sustained  the 
adjudger's  title,  22d  January  1740;  but  afterwards  found  the  objection 
competent ;  and  thereafter  sustained  the  tide,  upon  its  appearing  that  the 
Protestant  heir  was  now  heir  of  blood,  and  served,  and  concurred,  and  upon* 
a  sort  of  bargain  at  the  Bar. 

See  Notes.. 
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PART   AND   PERTINENT. 


1753.    November  21.        Kerr  against  Struthers- 

Kerr  of  LitUedean  pursued  reduction  and  improbation  against  Struthers 
of  his  rights  of  the  lands  of  Cakemuir,  as  part  and  pertinent  of  Newthom, 
part  of  the  Barony  of  Littledean,  whereof  he  produced  the  infeftments.  The 
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PART  AND  PERTINENT. 


[Elchies- 


No.  1 .  defender  denied  that  they  were  part  and  pertinent  of  Newthom,  and  an  act 
before  answer  was  pronounced.  By  the  proof,  it  appeared  that  the  defender's 
lands  were  but  a  small  piece  of  ground  surrounded  on  all  sides  except  one, 
by  the  pursuer's  lands  of  Newthom,  having  now  no  house  upon  it,  and 
when  the  cottage  that  was  on  it  became  ruinous,  that  the  heritor  lived  in  a 
cottage  in  Newthom,  which  seemed  also  to  be  part  of  these  lands.  Be- 
cause the  defender  brought  no  sort  of  proof  of  its  being  held  of  another 
superior,  nor  of  its  being  a  separate  tenement,  or  part  of  another  tenement, 
either  by  writing  or  by  parole  evidence,  but  rested  his  defence  on  denying 
its  being  part  of  the  pursuer's  Barony,  the  Court  foimd  sufficient  evidence 
to  presume  that  it  was  part  of  the  pursuer's  Barony,  and  therefore  sustained 
his  title,  19th  July  1753.  Altered,  21st  November,  and  found  no  sufficient 
title. 


See  Notes. 
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PASSIVE  TITLE. 


17S4*    February  6- 

James  and  William  Hendekson  against  Sik  Roeebt  Hendebson  of 

Fordell,  their  Nephew. 

A  SON  intromitting  with  his  mother's  jointure,  who  lived  many  years 
with  him,  found  liable  to  her  executors,  not  for  the  fiars  prices  of  the  victual 
only,  but  for  the  prices  received  by  him,  or  if  that  should  not  appear,  for 
the  current  prices  of  such  victual  every  year ;  but  found  him  not  liable  for 
losses  by  broken  tenants  or  broken  merchants ;  and  found  him  also  liable 
for  kain  and  coals  payable  out  of  the  jointure  lands. 


1786.    February  12. 

Lady  Rattek  against  Sixclair  of  Ratter,  Her  Sax. 

Passive  title  of  passing  by  an  apparent-heir  possessing  the  estate, 
whereof  the  former  apparent-heir  was  more  than  tliree  years  in  possession, 
but  not  serving  heir  to  a  remote  predecessor,  nor  making  up  his  title  by 
adjudication  on  liis  own  bond,  not  liable  by  the  act  1695,  to  the  debts  of 
the  said  former  apparent-heir.  Vide  9th  December  1741,  Leith  against 
Lord  Banff,  infra.  Vide  22d  November  1748,  Creditors  of  Kinmi^ 
nity  against  the  Heir,  voce  Minor,  where  tlie  like  judgment  was  re- 
versed in  Parliament,  May  11  1749.     (See  Dict.  No.  141.  p.  9810.) 

%*  In  this  case,  Sinclair  Lady  Ratter  against  her  son,  the  Lords  refused 
to  find  the  son  liable  even  in  valorem  of  his  possession  or  intromissions,  but 
modified  to  her  further  in  name  of  aliment  L.50  sterling. 
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1736.    Fehruari/ 24i.       Johnstons  og-aiTw^  Steel  of  Bowerhouses. 

Passive  title  of  passing  by  on  the  act  1695,  though  a  tacksman's  pos- 
session  is  the  heritor's  possession,  yet  it  is  (in  the  construction  of  the  act) 
the  possession  of  the  apparent-heir,  and  therefore  a  reverser's  possession  of 
wadset  lands  by  a  back4^id£  is  not  the  possesskm  of  the  wadsetter's  appa- 
rent-heir ;  but  his  uplifting  the  back-tack  duties  is  possession,  2db,  Neither 
is  the  possession  of  the  liferentyix  the  relict  of  the  last  heritor  the  possession 
of  the  apparent-heir ;  no,  nor  even  the  possession  of  the  relict  of  the  appa- 
rent-heir who  attained  possession  upon  his  personal  obligement.  Stio^  A 
minor  possessing  wiU  bind  the  next  heir  passing  by  hipi,  because  a  nuiM)r 
might  have  entered,  therefore  minority  makes  no  difference,  1 8th  Decem- 
ber 1733,  28d  January  1784,  24th  February  1730.  <SeeDiCT.  No.  140. 
p.  9809 )  ... 

*^*  The  same  found  26tli  June.I745»  Boyle  against  M^Aul. 


^  1736.    June  le.        M'BraiA  of  Netherwood  fl^«i/wf  Maitlands. 

One  having  granted  bonds  of  provision  to  his  five  daughters  in  full  9^ 
tisfaction  of  their  succession  to  his  estate  heritable  or  moveable,  they  after 
his  death  assigned  them  to  his  brother  and  heir-male,  and  got  his  bonds  for 
the  money,  who  thereupon  purchased  in  the  other  debts,  and  adjudged  the 
estate  from  the  daughters,  as  diarged  to  enter  heir  to  thdr  &ther,  and 
thereupon  entered  to  possession;  and  some  years  thereaft;er  gave  the 
daughters  an  obligement  to  relieve  them  of  all  their  Other's  debts  contain- 
ing the  condition,  **  they  always  granting  renunciations  to  entar  hdr  to 
**  their  predecessors  in  my  favour  when  required."  These  daughters  being 
pursued  by  a  creditor  of  the  father's  on  the  passive  titles,  particularly  the 
sums  in  these  bonds  of  provision  paid  them  by  their  unde  as  being  in  effect 
the  price  they  got  for  the  succession  to  the  estate ;  the  Lords  foimd  the 
defenders  not  liable,  in  regard  they  did  not  get  payment  of  these  provisions 
out  of  their  father's  estate. 

The  three  years  possession  by  an  infant's  tutor  is  sufficient.  2rfo,  No 
necessity  to  produce  the  nomination  of  tutors  so  old  as  1692.  Sfib,  Pos- 
session even  by  pro-tutors  was  thought  sufficient.  (See  Dict.  No.  212. 
p.  9889.) 


Append.  II.]  PASSIVE  TITLE.    '  .    [Elchict. 


17*1.    December  9.        Leith  affain^t  Lord  BatKFF. 


b 


The  like  judgment  as  had  been  given  8th  January  and  12th  Felffuary 
1 786,  Lady  Ratter  against  her  son,  (No.  2.)  was  again  given.  Sed  amninc^ 
vide  Minor,  where  the  like  judgment  was  reversed  in  Parliament,  May 
nth,  1749,  Creditors  of  Kinminity,  No*  12.    (See  Dict.  No.  142.  p.  9815.) 


1 741 .    February  1 1 .        M'Kenzie  against  Buchanan. 

One  who  had  an  adjudication  in  1681,  afterwards  married  the  debtor^ 
sister,  and  by  the  death  of  the  debtor  and  the  sister  his  wife,  his  son  became 
apparent-heir,  and  when  he  was  so  the  father  purchased  further  rights  upon 
the  estate  in  1698  and  1699,  and  possessed  upon  these  rights,  aitd  after  his 
death  his  son  also  possessed,  after  whose  death  another  son  by  a  second 
wife  suceeeded  to  his  father  in  these  rights  so  acquired,  who  was  also  appa- 
rent-heir of  the  debtor  the  former  proprietor.  In  a  process  against  him,, 
at  the  instance  of  another  creditor,  the  defender  was  found  not  to  be  within 
the  act  1 695. 


1 74.2.     February  20.    Gordon  of  Pitlurg  against  Goudon  of  Tocliman} . 

'  The  act  1695  anent  the  three  years  possession  of  apparent-heirs  doi^s 
not  seciu-e  their  griatuitous  deeds.  Vide  inter  eosdem  voce  Service  and 
Confirmation. 


174.7.    November  25.        Elias  Cathcart  against  Henderson. 

A  FACTOR  appointed  by  us  loco  tiitoris  to  an  infant  inti*Gmittecl  with 
the  defunct's  effects,  being  all  moveable  ;  and  a  creditor  of  the  defunct's  sued 
both  on  the  passive  titles,  and  recovered  decreet  before  the  inferior  Court  : 
But  we  suspended  the  decreet  simidiciter^  because  no  passive  title  was 
proven,  for  it  was  thought  that  the  creditor  should  have  confirmed : 
{reniten.  President  et  me.)    (See  Dict.  No.  68.  p.  9724.), 
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1 749.    February  2.      Ferguson  against  The  Officers  of  State. 

Intromission  with  goods  without  proving  qtio  tittdo^  not  sufficieot  to 
found  an  action  for  the  price.     Vide  Ultimus  Hjeres. 


1 752.    February  26. 

Lady  Jane  Scott  against  The  Duke  of  Buccleugit. 

The  Earl  of  Dalkeith  granted  bond  to.  his  sister  Lady  Jane,  obliging 
him  and  his  heirs  and  successors  in  an  heritable  bond  on  the  estate  of  East 
Park,  granted  by  the  Dutchess  of  Buccleugh  to  liis  brother  Lord  Charles 
Scott  of  L.20,000,  to  pay  her  L.  1 5,000  with  annualrent  and  penalty,  is 
order  to  her  charging  him  to  enter  heir,  and  adjudging  the  said  heritable 
bond  for  payment  of  the  said  sums,  provided  that  no  diligence  should 
thereon  be  competent  against  his  person  or  estate.    The  Earl  died  before 
any  adjudication  was  obtained,  and  neither  made  up  any  titles  to  the  heri- 
table bond,  nor  even  survived  Lord  Charies  tlireeyears  ? — and  therefore  the 
Diike  of  Buccleugh  being  sued  as  representing  his  father  upon  this  bond; 
it  was  pleaded  for  him,  that  though  he  was  served  heir  to  liis  father  tine 
granter,  and  has  succeeded  to  him  in  all  his  other  estates,  yet  the  obliga- 
tion in  that  bond  being  limited  to  the  Earl's  heirs  and  successors  in  the 
L,20,000  bond,,  in  which  the  Duke  neither  h«d  succeded,  noc  could  succe^ 
to  him  in  it,  because  the  Earl  had  never  made  up  any  title  to  it,  and  there- 
fore was  not  liable ;  and  that  the  sole  purpose  of  the  bond  was  to  adjudge 
that  heritable  bond  from  the  Earl,  which  by  his  death  was  become  impres- 
table.     But  the  Court,  in  respect  tliat  the  succession  to  the  heritable  bond 
of  L,20,000,  has  now  by  the  death  of  the  Earl  devolved  to  the  defender,  his 
eldest  son  and  heir,  and  that  the  defender  is  heir^  served  and  retoured  to 
the  Earl,,  and  has  succeeded  to  him  in  all  his  other  estates,,  tlierefure  fouiul 
the  defender  liable  to  perform  and  make  good  the  bond  of  L.  1 5,000  and  iiv 
terest  thereof,  so  as  effectually  to  give  the  pursuer  security  in  the  said  heri- 
table bond  of  L.20,000,  for  security  and  payment  to  her  of  the  said  L  15,000 
and  interest  thereof,  and  penalty  if  incurred,  but  not  to  affect  tlic  defenders 
person,  nor  his  estate  real  or  personal,  other  than  the  said  heritable  boud  ot' 
li.20,000,  and  lands  therein  contained.    (See  Dict.  No.  09.  p.  9T25.> 


Append.  II.]  PASSIVE  TITLE,  '   [Elchie*. 

1 752.    July  21.     Jankt  LuNDiE,  of  that  Ilk,  Offainst  Mns  Wilsox. 

In  J  606,  James  Lundie  of  Limdie  got  a  gifl  of  liifi  estate  as  forfeited  No.  11, 
by  the  attainder  of  E,  Melfont,  liis  father,  and  was  infeft,  and  after  his 
death,  his  brother  Robert  served  heir  to  him,  and  was  infeft  and  possessed 
17  years  till  1716.  But  after  his  death,  his  son  John  was  adviged  that 
E.  Melfont  had  only  a  liferent,  and  that  the  fee  was  in  Sophia  liis  grand- 
mother, and  therefore  Uable  for  Robert's  debt  on  the  act  1 695.  Alleged, 
that  he  possessed  as  donatar  to  his  father  E.  Melfont's  forfeitm*e,  who  had 
only  a  hferent,  and,  during  whose  life  he  had  no  right  to  possess  as  appa- 
rent-heir of  his  mother.  Answered,  The  act  does  not  distinguish  quo 
tittilo  the  apparent-heir  possesses*  if  he  possesses  as  proprietor,  and  thereby 
induces  creditors  bonajide  to  trust  him,  insomuch,  that  the  purchasing 
that  gift  was  by  another  clause  of  the  same  act  a  passive  title  in  Robert^ 
subjecting  him  to  Sophia's  debts,  as  if  he  had  served  heir  to  her;  and*the 
case  would  liave  been  the  same  if  he  had  purchased  an  adjudication  or  any 
other  right  of  jH-operty.  I  repelled  the  defence  and  sustained  the  pas- 
sive title.  But  on  reclaiming  bill  and  answers,  the  Lords  altered  the  inter- 
locutor, and  in  respect  of  E.  Melfont's  right  of  liferent,  found  that  Robert's 
}K>ssession  during  the  Earl's  life,  did  not  subject  the  next  heir  passing  by 
Robert  to  Ids  debts ;  but  remitted  to  me  to  enquire  whether  Robert  had 
possessed  three  years  after  the  Earl's  death.     (See  Dict.  No.  91.  p.  9749.) 


1 755.    Jdnnanj  23.  Traill  agahist  Fea. 

F£A  of  Clestron  being  married  to  the  appar^t-heiress  of  Buchanan  of  ^^*  ^^* 
Sound,  wlio  had  two  old  apprizings  of  the  lands  of  Woodwick  and  North 
Ronaldsay,  in  Okney,  but  which  had  been  reduced  in  1679  by  Nisbet  of 
Carphin,  whereupon  he  attained  the  possessioui  but  a  reduction  reductive 
had  been  raised  and  insisted  in  1690  ;-^-and  James  Traill  being  desirous  to 
purchase  the  lands  from  Carj^n,  but  afraid  of  being  brouglit  to  trouUe  by 
tliese  two  old  apprizings,  Clestron^  to  encourage  him  to  make  the  purchase, 
in  1 724t  granted  an  obligation  that  he  and  his  wife  should  g^*ant  a  trust- 
bond  in  order  to  adjudge  the  lands  from  her,  and  to  convey  under  certain 
conditions  the  adjudication  to  James  Traill,  "  Proviso,  that  their  granting 
the  trust-bond  and  conveying  the  adjudication,  should  not  involve  them 
in  any  passive  title  as  representing  Buchanan  of  Sound."  James  Traill 
made  the  purchase  in  1727,  and  is  succeeded  in  it  by  Traill  of  Westness; 
but  Clestron,  to  avoid  his  obligement,  confirmed  hi^s  wife  executrix  to 

SH2 


<« 

€€ 


ArPE^T).  II.]  PASSIVE  TITLE.  [Elchtm. 

Na  12.        ainother  of  her  predecessors  in  a  debt  due  by  Buchanan  of  Sound,  and  there- 

upon«  in  name  of  a  trustee,  adjudged  the  lands  from  her.    Westness  there* 
fore  sued  Clestron  on  his  obligement,  both  to  convey  that  adjudication,, 
and  to  cause  his  wife  grant  a  trust-bond;  in  order  to  lead  a  new  adjudica- 
tion, and  to  convey  it.     Clestron,  by  way  of  defence,  repeated  reduction 
of  the  obligement  on  fraud  and  circumvention;  2c//y,  Alleged  that  he 
was  only  bound  to  convey  what  right  his  wife  succeeded  in  to  the  Buchan- 
ans of  Sound,  but  not  debts  due  by  them  to  herself  or  other  predeces6(H^ 
to  them  ;  3d,  That  such  a  trust-adjudication  would  involve  them  in  pas- 
sive titles,  and  therefore  not  bound  in  respect  of  the  proviso.    Upon  a  pitoof 
led,  the  Court  found  that  there  was  no  ground  for  tlie  reduction,  and  re- 
pelled that  defence.    To  the  second,  it  was  answered,  that  that  proviso 
was  qualified  thus,  "  I  being  always  obliged,  so  iar  as  lies  in  my  power  to 
implement  tlie  substance  and  import  of  this  paper,  after  whatever  man- 
ner men  of  law  shall  direct,  without  incurring  a  passive  title  ;**  and  that 
the  conveying  the  adjudication  already  led,  could  incur  no  passive  title ; 
and  in  respect  of  this  answer,  they  repelled  the  second  defence-    To  the 
third  ; — that  the  new  trust-bond  and  adjudication  would  infer  no  passive 
title,  unless  the  apparent-heir  possessed  upon  it;  andtlierefore  the  Lords 
at  first  repelled  also  that  defence ;  but  upon  a  reclaiming  bill  and  answers,, 
though  Ijiey  adliered  to  the  interlocutor  on  the  two  first  points,  yet  it  being 
observed  to  them,  that  if  Westness  could  possess  on  a  trust-adjudication  on 
the  apparent-heir's  bond,  or  exclude  any  other  creditor  of  the  Buchanans 
of  Sound,  the  apparent-heir,  at  the  suit  of  Sound's  other  creditors,  would 
be  obliged  either  to  purge  that  incumbrance,  or  pay  their  debt,.  Dirleton,. 
No.  880,  and  the  same  decision   iu  Stair,  8th  November   1676,.  Jei&ay 
against  Murray,*  and  dd  November  1682,  Blyth  against  Lawson  ;f  the  Lords 
found  that  there  was  danger  of  her  incurring  a  passive  title  by  her  granting 
a  trust-bond,  and  therefore  sustained  that  defence  against  that  branch  of 
the  libeL    The  first  interlocutor  was  16th  December  1732,  and  the  last  was 
2Sd  January  17^«    I  was  not  present  (being  in  the  Outer-House),  at  the 
last  interlocutor,  but  thought  the  danger  might  have  been  avoided  by  a 
quality  m  the  trust-bond,  that  Westness's  possession  should  not  be  ascribed 
io  the  new  adjudication  m  competition  with  any  creditor  of  Sound's,^  nor 
be  any  title  to  compete  with  such  creditor,  notwithstanding  of  -which  it 
would  have  excluded  any  subsec|uent  heir  of  Soimd's,  which  was  the  only 
design  of  the  obligement. 

See  No.  12.  voce  Mutual  Conteact. 

w 

See  Heir-Apfaiie>jt, 

See  Notes. 

*  DicT.  No.  S6.  p.  97il.         t  Dicx.  No.  87-  p.  974Si. 
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PATRONAGE. 


1736..  Ju7i€2h.        Patrick  Maxtox  rtj^ak^'/ MoNCRiiSiFF  of  Reedie.  ^^ 

No.  1. 

The  Lords  liaving  found  the  Court  competent  to  judge  of  the  legality  of 
the  admission  of  Ministers  ad  hunc  effcctum^  to  determine  whether  they  are 
entitled  to  their  stipends,  18th  February  1735  ;  they  found  that  a  Presby- 
tery refusing  a  presentation  duly  presented  in  favours  of  a  qualified  person, 
against  which  there  lies  no  legal  objection,  and  admitting  another  person  as 
Minister,  the  Patron  has  right  to  retain  the  stipend,  14th  February  ns.'), 
and  in  the  end  of  February  adhered.  And  they  repelled  the  objection,  that 
the  right  of  patronage  was  not  produced  before  the  commission  dehito  tem^ 
pore  before  the  settlement,  in  which  commission  the  Presbytery  was  a  party, 
20th  February,  2d  July  1 735.  But  they  sustained  the  objection  to  the 
Lady  Newark,  and  Mr  MoncriefTs  rights  of  patronage  at  the  time  of  the 
presentation,  and  during  the  vacancy  ;  and  therefore  repelled  the  reasons  of 
suspension,  and  found  the  letters  orderly  proceeded  for  the  stipend,  (See 
DiCT.  No.  9.  p.  9909-) 


1 747-     June  4- 

Duke  of  Moxtrose  against  The  Heritors  of  Strathblaim. 

'  The  Provost  of  the  Collegiate  Kirk  of  Dunbarton  being  tliereby  Patron 
of  sundry  kirks,  Enterkin,  as  Provost^  upon  the  act  1690,  got  the  GOO  merks 
from  the  heritors,  and  renounced  the  paiaronage  of  the  parish  of  Strathblairn  ; 
but  the  Duke  of  Montrose  having  purchased  the  patronage  of  that  Provostrj" 
as  well  a.^  of  the  parish  of  Strathblairn  from  Queen  Anne,  who  purchased 
from  the  Duke  of  Richmond,  pursued  declarator  of  his  right  of  presenta- 
tion, which  we  sustained  and  reduced  the  foresaid  renimciation  by  Enterkin. 


1748.     November  19. 

Ma  Charles  Cochran,  Patron  of  tilie  Parish  of  CuIrcJss. 

*  A  PRESBYTERY  in  contcmpt  of  a  presentation  being-  about  proceeding  to 
settle  another  Minister,  and  having  even  appointed  a  day  for  his  ordination. 


No.  2. 


No,  rv. 


Append.  IL]  PATRONAGE.  [Elchies. 

No,  3.  the  Patron  presented  a  bill  of  advocation,  which  Lord  Kilkerran,  Ordinar}% 

reported,  whether  he  should  order  it  to  be  answered  and  sist  procedure  ? 
and  the  Lords  unanimously  refused  the  bill  as  incompetent.  Vide  26tli 
June  1751,  No.  4.  ififra.     (See  Dict.  No.  10.  p.  9909.) 


No.  4. 


No.  5, 


1751.     June  26: 

Mr  Charles  Cochuan,  Patron  of  Culioss,  against  The  Heritors. 

In  the  above  case  of  Mr  Cochran,  the  Presbytery  having  disregarded  liis 
presentation  of  Trotter  to  be  second  Minister  of  Culross,  and  settled  Mt 
Stoddart  in  November  1 748,  Mr  Cochran  pursued  the  heritors  for  payment 
of  the  vacant  stipends ;  wherein  compearance  was  made  for  Mr  Stoddart  ;— 
and  though  the  vacancy  had  continued  two  years  from  November  1 746  to 
November  1 748,  before  he  was  settled,  and  though  Mr  Cochran  was  not  in 
possession  of  the  patronage,  and  his  right  was  disputed  both  by  the  Crown 
and  by  the  Town  of  Culross,  and  he  did  not  prevail  in  his  declarator  of  his 
right  till  January  1 749,  three  months  after  Stoddart's  settlement ; — ^yet  the 
Lords  found  the  Patron  had  right  to  the  benefice,  and  preferred  him  to  the 
Minister.    (See  Dict.  No.  11.  p.  9909.) 


1752     JPthniary  QT. 

Urquhart  of  Meldrum  agamM  Tlie  Officers  of  Stat£. 

The  patronage  of  the  common  Kirks  belonging  to  the  Chapter  of  tlie 
Bishoprick  of  Ross  found  sufficiently  constituted  and  conveyed  by  the 
King's  charter  in  1588,  ratified  in  Parliament  in  1592,  and  that  the  grant 
was  not  annulled  by  the  acts  1606  or  1617  restoring  Bishops  and  their 
Chapters,  nor  by  the  act  1593,  unless  the  competitors  would  prove  that 
there  was  an  incumbent  or  Minister  serving  the  cure  in  the  EJrk  at  the 
date  of  that  charter ;  and  found  also,  that  though  patronages  may  be  created 
or  conveyed  without  infeftment,  yet  if  they  are  annexed  to  Baronies,  and 
thereby  made  feudal  rights  and  mfeftment  on  them  taken,  they  cannot  be 
transmitted  without  infeftment  in  prejudice  of  singular  successors  purchas- 
ing honajide  on  the  faith  of  the  records.  This  was  in  effect  found  by  pre- 
ferring Urquhart  of  Meldrmn  as  purchaser  of  the  estate  of  Sir  George 
M'Kenzie,  son  of  Sir  Kenneth  M*Kenzie  of  Cromarty,  and  particularly  of 
tlie  patronage  of  tlie  Kirk  of  Cromarty  before  the  Crown*  But  a  reclaiming 


j 


f 


Amend-  II.]  PATRONAGE.  [Elchies. 

petition  was  next  day  presented  for  the  Officers  of  State,  brining  over  No.  5. 
again  all  the  former  arguments,  but  fiirther  informing,  that  they  had  now 
£>und  the  sasine  proceeding  on  the  disposition  of  the  patronage  by  Sir 
Robert  Innes,  one  of  Urquhart*s  authors,  and  charters  upon  it  by  the  Crown 
to  the  Bishop  of  Ross  in  1637 ; — ^i?v'luch  is  still  depending,  and  must  determine 
tlie  case  in  favour  of  the  Crown.  But  26th  June,  an  objection  being  made 
to  the  disposition  to  tlie  Bishop  of  Ross,  we  remitted  to  the  Ordinary  to 
hear  on  that  point,  and  adhered  as  to  the  rest.  (See  Dict.  No.  }5.  p.  9915k.) 


1 753.     May  9. 

Heritors  and  Minister  of  Lanark  against' The  Crowx-Factor; 

Ix  a  case  pretty  similar  to  the  above,  (No.  4.)  of  the  parish  of  Culross,  viz. 
of  the  Kirk  of  Lanark,  which  became  vacant  in  August  1748,  and  Loekhart 
of  Lee  ftrst  presented  Mr  Dick^  and  then  the  Town,  and  afterwards  the 
Crown  presented  Mr  James  Gray,  Minister  of  Rothes  ;  many  proceedings 
were  had  both  in  the  Church  judicatures  and  Civil  Courts.  In  tlie  first,  it 
made  a  round  twice  of  Presbytery,  Synod,  and  Assembly,  and  in  the  Session 
both  Lockhart  of  Lee  and  Lockhart  of  Camwath,  severally  pursued  declara- 
tors of  their  right  to  the  patronage,  and  the  Crown  defended  against  both. 
At  last  in  October  1 750,  Mr  Dick  was  ordained  Minister  of  Lanark,  and 
loth  July  1731,  the  Crown  was  found  for  ought  yet  seen,  to  have  the  best 
right  to  the  patronage.  Upon  which  the  Court  of  Exchequer  appointed  a  fac- 
tor for  levying  the  vacant  stipends ; — and  a  multiplepoinding  being  brought 
in  name  of  the  heritors,  a  competition  ensued  between  the  Ctown's  factor 
and  Mr  Dick.  And  I  was  of  the  same  opinion  as  I  was  in  the  former  case, 
that  Churches  ought  not  to  remain  vacant  for  years  till  contending  parties 
dispute  and  settle  their  rights  at  law,  and  though  Lockhart  of  Lee  appear- 
ed to  have  been  pretty  backward  to  get  the  point  of  rigllt  settled,  yet  tlie 
parish  ought  not  to  suffer,  and  accordingly  it  carried  to  prefer  IMr  Dick  ; 
and  the  President  mentioned  a  case  decided  in  the  House  of  I^ords  that  lie 
said  was  parallel,  touching  a  presentation  by  Sir  Ale^andbr  Cumming  of 
Coulter,  29th  July  1 752.  But  tlie  interlocutor  was  altered  24th  November  by 
the  narrowest  majority  possible  ;  the  Court,  (counting  the  President)  being 
quite  equally  divided ;  and  the  last  intei'locutor  was  again  altered,  and  tlie 
first  adhered  to,  2d  March  17.^3,  when  the  President,  Hainihg,  and  I^evcn 
were  absent,  (though  we  had  delayed  it  from  before  Christmas  to  get  as  full 
a.  Beuch  as  possible ;)  and  it  carried  only  by  the  President,  (/.  c.  Drummore 


No.  G. 


Append  II.]  PATRONAGE.  [Elchies. 

No.  a.  when  in  the  chair)  his  casting  vote,  Miirkle  being  non  liquet.    But  it  was 

reversed  in  Poiiiament  and  the  Crown's  factor  preferred. 


No.  7. 


17.^3.  July  27.    Urquhart  of  Meldrum  against  Officers  of  State. 

Upon  the  remit  in  the  case  of  Urquhart  of  Meldrum  against  the  Officers 
of  State,  (No.  5.)  he  objected  to  the  contract  on  which  the  charter  in  1637 
I)roceeded,  and  which  was  signed  by  Sir  Robert  Innes  in  1634,  but  by  the 
King  and  Bishop  in  1637,  that  the  witnesses  to  Sir  Robert's  subscription 
were  not  designed ;  26^0,  That  the  precept  of  sasine  proceeding  on  the 
cliarter  was  not  produced ;  3//o,  That  the  sasine  did  not  specify  the  sym- 
l)ols  ;  4to,  That  the  extract  did  not  bear  the  notary's  mark  or  note,  with- 
out which  the  principal  sasine  would  have  been  null ;  5to,  That  Meldrum 
purchased  the  patronage  at  the  judicial  sale  of  Sir  Robert  M^Kenzie's  estate. 
Answered,  No  statute  before  1681   requires  the  designation  of  witaesses, 
and  it  would  be  unjust  to  void  so  solemn  a  contract  whereon  possession  fol- 
lowed on  that  account ;  2€lo,  That  patronage  may  be  conveyed  without 
infeftment,  especially  after  it  was  dissolved  from  Sir  Robert  Innes's  Baiony 
by  the  charter ;  3/io,  The  sasine  bears,  omnibus  Juris   solemnitatihus  in 
similihus  ficn  consuetisy  and  precedents  were  quoted  from  Durie,  where 
sasincs  were  sustained  without  specifying  the  symbols  ;  4/o,  None  of  tlie 
records  of  those  times  contain  the  notary's  note,  and  the  docquet  bears 
expressly  that  he  had  put  his  mark  to  it,  "  Signavi ;"  To  the  Sth^  That  tlie 
act  1 695  secures  purchasers  at  sales  only  against  the  debts  and  deeds  of  the 
bankrupt  and  his  predecessors ;  and,  as  to  the  precept  of  sasine,  that  by  the 
act  1 594  they  are  not  now  after  so  long  a  time  obliged  to  produce  it.    The 
Lords  found,  that  the  Crown's  right  is  not  barred  by  the  act  1695 ;  that  Sir 
Robert  Inncs  was  not  denuded  till  the  Bishop  was  infeft ;  but  repelled  the 
objection,  that  the  precept  of  sasine  was  not  produced,  and  also  repelled 
both  the  objections  to  the  sasine :  but  (as  in  the  case,  22d  November  1742, 
Duke  of  Douglas  against  the  Creditors  of  LittlegiQ  so  here)  we  sustained  the 
objection  to  the  contract,  that  the  witnesses  to  Sir  Robert  Inness's  subscrip- 
tion were  not  designed ;  but  found  that  tlie  defect  might  be  supplied  by 
condescending  on  the  witnesses  and  astructing  the  same,  (See  Writ,)-^ 
but  the  interlocutor  stopped  on  a  reclaiming  bill  for  the  Officers  of  State. 
(See  DiCT.  No.  15.  p.  9919.) 

See  Stipend — ^Tiends. 

See  Notes. 


J 


ArtTSD.  IL] 


PAYMENT. 


1736.    February  n. 

YoBK-ByiLDINGS  COMPANY'S  ANNtJiTANTS  OffaimttjAJXDEXf  Df  Tl^MpL 

r 
Payments  made  by  a  teaant  to»  ^r  for  his  master^  after  4he  leg^  tarm 
of  Martinmasy  long  before  the  eokiventional  terms,  which  were  not  till 
Lammas  and  Christmas  next  year,  being  made  b&fM^eix&te  he  was  in* 
teipelled,  sustained  against  a  creditor  infeft,  who  interpelled  him  before 
tlie  conventional  terms. 


Na  L 


See  Notes. 


t  ti 


PENALTY. 


1743.    January  25.        M'Lt,oi^  of  G^izies  against  WiGiXT$^ 

The  Lords  were  of  opinion  (but  did  not  decide)  that  a  contract  of  victual 
where  the  seller  is  bound  under  a  small  penalty  (here  it  was  ten-pence)  fo* 
each  undelivered  boll,  but  not  "  by  hhd  attour  performance,"  if  he  has  the 
victual,  and  do  not  deliver  it,  but  sell  perhaps  at  a  higher  price,  he  is  not* 
withstanding  liable  in  damaged.  But  if  by  fatality  he  cannot  deliver,  (as 
in  1740)  tliat  he  is  only  hable  in  tlie  conventional  penalty.     Vide  Obij- 

CATION,  Na  5. 

Si 


Nd.1. 


No.  2. 


A»PEN0-  II.]  PENALTY.  [Elchiw 


1 743.    July  20.        DEMPSTER  against  Ferguson  of  Kinmnndy. 

In  a  like  contract  (as  in  No,  1 .)  for  a  number  of  years,  but  with  the  addition 
**  by  and  attour  performance^ '  the  heritor  having  delivered  all  that  was  paid 
him  by  his  tenants,  except  some  that  otlt  of  a  sort  of  charity  he  sold  at  a 
moderate  price,  not  above 'the  contracted  price,  to  a  neighbouring  town,  the 
Lords  found  him  liable  for  the  ciurent  prices,  so  far  as  the  tenants  had  de- 
livered to  him,  (for  they  thought  he  could  not  give  charity  on  his  mer- 
chant's expense)  but  for  the  superplus  found  him  liable  only  for  the  small 
conventional  poialty,  viz.  one  merk  per  boU,  or  in  the  merchant's  option 
for  the  price  paid  him  or  promised  him  by  his  tenants. 


See  16th  jvXy  1746,  Scott,  wee  Jurisdiction. 


See  Pactum  Illjcitum, 


See  Notes. 


ArPENO.  II  ]  lEhCSiM. 


PERSONA  STANDI. 


1 740.    Jamuiry  6.       Case  of  Sib  Alexander  M'Donalo. 

The  Lords  re&sed  to  give  judgment  on  a  petition  in  name  of  Sir 
Alexander  M'Donald,  because  the  honours  were  forfeited  in  the  person  of 
Sir  Donald  his  unde ;  though  for  any  thing  that  did  or  could  appear  to  the 
Coiul;,  Sir  Alexander  might  have  right  to  that  title  of  honour  otherwise^ 
than  through  his  unde.  Nothing  of  this  stands  upon  record^  because  the 
petition  was  withdrawn^  but  I  have  marked  it  pretty  fully.    (See  Notes.) 


1 749.    December  7.  Duguid  Offcdnst  Macombie. 

Rebei^  denounced  and  registrate  on  a  fugitation  in  the  Justice- Ayr,  found 
not  to  have  personam  standi  to  plead  defences ; — sed  quUmsdam  prima  vice 
dissent.  But  afterwards  Wd  adhered  nem.  am.  (See  Dict.  No«  22.  p.  10,162:) 

See  Notes* 


PERSONAI.  AND  REAL. 


nss^    January  1(X 
Cbeditors  of  Smith  of  Nimgate  agdtMt  His  Brothe&s  and  StsTifftSi 

A  DISPOSITION  to  a  son  bearing,  "  These  presents  are  granted  with  the 
**  express  burden  of  the  payment  of  8000  jnerks>  (which  my  said  son  by 
^  accqrtiaticm  hiereof  bmds  him  to  pay)  to  &c.  my  diildren^  Uq^  and  the 

Si2 


No.1. 


No.  S. 


Na  N 
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•No.  I .  precept  of  sasine  granted  *<  with  and  under  the  burdens^  provisions,  &c. 

**  above  written ;"  but  this  burden  not  recited  in-  the  sasine,  otherwise 
than  by  a  general  reference;  yet  the  Lords  found  ImOf.  That  by  the  con- 
ception of  the  daiise  this  debt  was  a  real  buiden ;  2dOy^  Though  not  en- 
grossed in  the  sasine  otherwise  than  as  above,  they  found  it  effectual 
against  creditors.  As  to  the  effect  of  general  references  in  sasines,  vide  the 
prints  in  this  case,  particularly  those  for  tlie  creditors.  (See  Dict.  No.  68. 
p.  10,246.) 


No.  2. 


it 


J  739.    June  20.. 

Children  of  Sm  David  Murray,  and  Robert  Gordon,  Tlieir  Assignee^ 
against  The  Earl  of  March  and  the  Creditors  of  Bjioughton. 

A  DISPOSITION  to  a- son  in  his  contract  of  marri^e,,  dated  17 10^  "  pro-*^ 
"  viding  and  declaring,  and  it  shall  be  provided  in  the  charters  and  infeft- 
ments  to  follow  hereupop,  that  .these  presents  are  granted,  and  the  lands, 
&c.  are  resigned  with  the  express.burden  of  payment  of  the  whole  debts 
and  sums  due  by  the  father  to  his  creditors,  and  contained  iu.  a  particidiur 
list,  as  also  with  the  burden  of  payment  to  the  said  Sir  David  Murray's 
*^  children  of  the  respefitiye  provisions  granted  by  him  tp  them,  aH  parti* 
"  cularly  set  down  in  the  foresaid  list^  subscribed  by  the  iaid  Sir  David 
"  and  Alexander  Murray,  of  the  date  of  these  presents  ;'* — a  list  was^  ac- 
cordingly duly  made  out  of  that  date, .  referring  to  the  contract,  and  regis- 
tered in  the  Common  Register  of  Session,  anno  1717,  and  in  1715  the  son 
was  infeft,  the  sasine  bearing  in  general,  "  under  the  burdens  and  provi- 
"  sions  mentioned  in  the  contra^  and  contained  in  the  list,"  and  in  1719 
the  son  sold  the  estate.  The  Lords  found  the  childrens  provisions,  though 
contained  in  that  list,  were  not  rear  burdens,  chiefly  because  the  list  of  debt 
and  provisions  was  neither  inserted  in  the  diisposition,  nor  registered  in  the 
Register  of  Sasihes,  but  only  in  the  books  of  Session.  (See  Dict.  .  No.  70. 
p.  10,247.> 

SeoNoTE^s. 


^?r£ND«  II.]  [Elch^ks. 


PERSONAL  AND  TRANSMISSIBLE. 


1746.    July  1 7.         M'Farlan£  against  Graham  of  Killeam. 

« 

Penal  actions  rum  transeunt  in  hccredi^Sy  though  th^y  be  rei  pfo^ccu- 
torias  ex  'parte  actork^  and  therefore  ari  action  of  oppression  being  pursued 
against  the  last  Killeam^  btrt  continued  because  of  an  intended  submission^ 
was  found  not  transferable  against  his  heir,  because  not  litiscontestate 
against  the  defunct.  Vide  22d  Noveaiber  17S7,  Hume  against  Hume,. 
voce  Process*     Vide  SOth  November  1744,  Wilson,  voce  Fraud. 


1751.    Janizary  23.      Hepburn  agcdnst  M'Lachlan. 

In  1745  tlie  Laird  of  M^Ladilan  being  sent  with  a  party  to  East 
Lothian  to  levy  Cess  for  the  Rebels,  afid  Hepburn  of  Kingston  refusing 
to  pay,  M'Lachlan  took  him  prisoner,  broke  open  his  cabinets,  where  he 
found  Lu740  sterling  in  cash,^  and"  took  it  away,  and  afterwards  sent  to  him, ' 
at  least  sent  to  Congalton  for  him,  the  young  Pretender's  bond  for  tlie 
money,  payable  when  he  shoidd  arrive  at  St  James*5 ; — and  M^Lachlan  was 
afterw^ards  lulled  at  the  battle  of  Culloden,  and  therefore  not  atteinted  of 
treason ; — and  liow  Scot  Hepburn,  heir  and  executor  to  Kingston,  sued 
M'Lachlan's  heir  for  the  money,,  and' a  proof  being  led,  the  defence  at  ad- 
vising was  ex  parte  rei  mere  penalis,  and  therefore  non  transit  in  hccredes. 
But  the  Lords  unanimously  repelled  the  defence,  and  found  him  liable  not 
only  for  the  principal  sum,  but  also  for  interest  and  expences.  Vide  inter 
eosdcm  voce  Pactum  Illicitvm. 

See  NoTE«K 


PERSONAL  objection: 


y 


\ 

Xo.  1. 


No.  2. 


1734.    JuM  25.  Gray  and  ConB^r  against  Gray.  • 

ExcEPTio  FALSI  OMNIUM  ULTIMA. — After  a  suspeudcr  had  undertaken  to       No;  1. 
unprove  a  writ  and  consign  the  L.40,  and  the  charger  had  abidden  by  the 
writ,  the  suspender  was  not  allowed  to  recur  to  other  reasons  of  suspension. 
(See  Process.) 


Appsnd.  II.] 


PERSONAL  OBJECTION. 


[ELCflI£l^, 


No.«. 


1735- 


February  5 


Rogers  against  Melvill. 


Dolus  dans  causam  cantractui  where  a  bankrupt  buys  goods  on  trust. 
The  Lords  remitted  to  the  Ordinary  to  enquire  into  and  report  the  several 
qualifications^  particularly  what  were  his  drcumstances  at  the  time  of  the 
sale ;  for  some  of  us  thought,  that  if  his  debts  did  not  very  much  exceed 
his  effects  at  the  time,  his  failing  in  three  weeks  would  not  presume  fraud 
in  concUio.     Vide  Cave*s  Case,  No.  9.  voce  Bankeupt. 


See  Notes. 


ArwNij,  11.]  (Elchies. 


PLANTING  AND  INCLOSING. 


1734.    June  7.       Fergusojj  of  Auchinbkin  against  Mackidder. 

Upon  the  act  1698  found  ImOy  If  planting  be  destroyed  by  any  in  the 
tenant's  family,  the  tenant  is  liable ;  2(fo,  If  it  is  proved  to  be  cut  during 
the  tenant's  possession  prassumUur  cut  by  some  in  the  tenant's  family,  un- 
less he  prove  who  cut  them  ;  Stio,  Natuial  wood  not  used  to  be  preserved 
for  sale,  nor  of  such  value  as  to  be  W(Mth  preservings  and  wherein  cattle 
are  in  use  to  be  pastured,  is  not  growing  wood  in  the  sense  of  the  act,  that 
the  tenant  is  bound  to  preserve.    (See  Dict.  No.  7.  p.  10,479.) 


1788.    February  28.  Ord  against  Wright. 

March-dikes. — ^Action  against  a  neighbouring  heritor  for  hiis  half  of 
the  charges,,  not  competent  where  the- whole  or  most  part  of  the  dike  ij9 
built  before  requisition  made  to  that  neighbour  to  join  in  the  building,  and 
the  practique  in  1679^  Seaton  against  Seatour  (Dict..  No.  2.  p.  10,476,) 
repelled^  28dFelM:uary  1788..-— Adhered  February  28th.  (See  Dict..  No.  8. 
p.  10^479.> 


1 7S9.    July  S-  Douglas  against  Penman. 

The  clause  of  4;he  41st  act  1661,  that  eoncems  march-dikes,  found  not 
to  exteud  to  small  pieces  of  ground  of  six  or  eight  acres.  (See  Digt. 
No.  9.  p.  10^481.) 


No..  I. 


No..  2. 


No.  ». 


Append.  !I.]  PLANTING  AND  INCLOSING- 


[ELCHlEk 


ij 


No.  4. 


1  in.    July  24/.       RoBERTsoK  agatmt  Majob  Robertson. 

The  act  16th  1698  found  to  extend  to  fiiiit  trees,  as  well  as  banren 
planting.     (See  DiCT.  No.  10.  p.  10,484.) 


See  Notes. 
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Appknd.  IIJ 


[ElchiicS. 


POINDING. 


<»A 


1 734-,    July  SO.        Feuguson  of  Auchinblain  against  John  Dick* 

Poinding  of  growipg  corns :— Several  creditors  having  inchoate  poinding 
of  growing  corns,  one  of  them  (not  the  earliest)  raised  suspension  of  their 
several  diligences  and  multiplepoinding  in  the  debtor's  name»  and  now 
prayed  sequestration  to  prevent  confusion  in  cutting  down  the  corns, 
which  the  I^ords  granted,  though  •opposed  by  the  creditors  who  had  the 
first  inchoate  poinding.  But  in  tlie  case  of  Cave  and  Trustees  of  his  Credi- 
tors, 28th  Jannaiy  1 735i  the  Lords  refused  to  sequestrate. 


No.  1, 


173G.    January  28.        Drummonu  agaimt  MowbKay. 

Poinding  may  proceed  without  special  wan'ants  to  poind,  upon  a  gene- 
ral warrant  for  all  cxecutorials  necessary  afler  a  charge  first  givai. 


No»2. 


17SC.    Feb?niary  13.        Muirheab  against  Provost  CoerIEv 

The  Lords  thought  that  letters  of  open  doors  are  not  necessary  for  open- 
ing presses  or  chests  in  order  to  poinds  ^dly.  They  thought  the  possessors 
of  such  goods  not  bound  to  assist  the  messenger  in  poinding  or  opening 
doors,  but  only  to  suflfer  the  messenger  himself  to  do  it.  Sdly^  Where  a 
messenger  is  actually  stopped^  though  the  person  that  stopped  him  may 
have  a  good  reason  for  doing  it,  yet  in  competition  even  with  third  par* 
ties  arresters,  the  Lwds  preferred  the  poinder>  as  if  the  poinding  had  bedi 
complete. 


Nd^a 


r 


Append.  H.]  POINDING.  ^Elchies. 


1736.    February  18.  Stielikg  of  Keir  against  M-Queek. 

Poinding  for  rent  on  Baron-decreets  within  five  days  after  the  decree 
gustained,  and  it  would  seem  t]iat  only  three  days  are  necrasary  as  in  re- 
moving, S-l  th  act  of  Parbament  5th  James  III.  and  M'Renzie  ibidem. ; — and. 
the  objection  that  there  was  but  an  appretiation  on  the  ground,  and  none- 
at  the  manor-place,  repelled,  17th  December  1735,  18th  Februarj'  1736., 


1736.    February  19.        Mowbray  against  Drummond. 

Poinding  a  whole  crop  of  corn  for  L.8  found  oppressive,  and  the 
poinder  liable  in  damages  and  expenses;  but  found  no  spuilzie,  tliough 
being  poinded  on  the  ground,  they  wgk:  cut  down,  stouked,.  and  stacked^ 
without  being  proved^  by  the  messenger's  order;  29th  November  1735. 
81st  January  1736,  and  19th  February  1756. 


r7S7.    Kovember  15. 

Crawford  of  Aiichnaraes  against  The  Tacksmen  of  Langtown, 

No-  fj.  Whether  one  who  stops  poinding  on  any  colourable  ground,  is  liabk 

uiiiversally,  or  only  in  vaUxrem,  will  depend  on  the  way  and  manner, 
whether  violence  was  used.  Vide  inter  eosdem  voce  Hypothec,  No.  7. 
(See  DicT.  No.  47.  p.  lOJSl.) 


174J.    Decomher  17.  Kirkland  against  Millab. 

No.  7.  PjbiNDiNG  of  standing  com»  begun  80th  of  August,,  when  the  messenger 

I»inded  the  whole  crop  by  rips,  and  left  the  creditors  to  cut  down,  lead,  and 
stack  it  »s  they  pleased,,  who  accordingly  stacked  a  part  of  it  in  the  debtors 
barn-yard,  but  most  of  it  in.  their  own  bam-yards,.without  any  one  employed 
by  the  mesaengCT  to  oversee  it,  and  the  messenger  having  cwnpleted  the 
poinding  by  casting  the  several  stacks  to  the  proof  from  time  to  time  in  the- 
ihonths  of  December,  February,  March,  and  April ;:— the  poinding  was  found 
void  and  null. 


AwxND.  TI.]  POINDIXG.  |;Eixhiba. 

1 742.    February  5. 

Alexandek  Le  Guaxd  offciinM  William  CnALMEUS. 

Drummore  had  affirmed  the  Bailie  of  Leitfi's  interlocutor,  finding  IVfr 
Le  Grand,  Collector  at  Leitli»  liable  in  the  creditor's  debt*  a»  haviug 
stopped  his  poinding,  because  the  creditor  intending  to  poind  merchant 
goods  on  ship-board,  applied  to  him  Le  Grand  to  allow  him  to  enter  them 
and  receive  the  duty,  which  Mr  Le  Grand  said  he  could  not  admit  of  by 
act  of  Parliament,  but  from  the  merchant,  importer,  or  liis  facttor  or  ser- 
vant ;  and  Drummore  repelled  tlie  reasons  of  advocation,  and  remitted  tJie 
cause ; — ^but  the  Lords  advocated  and  a^oilzied. 


17*2.     July  20.        LocKHABT  of  Camwatb  against  RiCHAUnsoN. 

Poinding  sustained  in  competition  with  other  creditors,  though  at  the 
instance  of  a  brother4n4aw,  and  strong  qualifications  of  simulation  that  it 
was  retenta  possessionem  Mr  Lockhart»  a  creditor  to  his  brother-in-law 
Sinclair  of  Roslin,  got  a  disposition  in  security,  but  Sinclair  being  rendered 
bankrupt  in  terms  of  the  act  1 696,  Mr  Lockhart  could  not  trust  to  his  dis- 
position, and  proceeded  to  poind  several  particulars,  and  among  the  rest,  a 
leaden  cistern>  the  copper  for  making  a  boiler,  some  rape-se^d,  rape-oil,  and 
other  materials  for  making  soap»  but  did  not  remove  the  particulars!  but 
made  a  sort  of  new  contract  with  a  Dutchman,  Vander  Wallen^  whom  Sin- 
clair had  hired  to  make  soap  for  him,  to  continue  to  make  soap  for  him. 
Lockhart,  as  Vander  Wallen  swears,  paid  him  L.80  sterling  for  carry* 
mg  on  the  work.  The  soap  was  accordingly  manufactured »  the  duty  paid 
by  Roslin,  and  the  soap  sold  by  him  to  Dumfries  merchants,  and  a  part  of 
the  price  received ; — and  Richardson^  another  creditor  of  Sinclair's  having 
arrested,  the  Lords  first  preferred  the  arrestment,  and  found  the  poinding 
simulate;  but  this  day  they  found  no  sufficient  qualifications  of  simulation, 
and  therefore  preferred  Mr  Lockhart— ^2(?  qnidem  multiim  renitentc^ 


1 750.    February  9.        Geddes  of  Kirkwood  against  -*- 


PoiXDiNo  found  null,  because  the  siame  persons  were  the  apprizeri  oil 
the  ground  of  the  lands,  and  at  the  market  cross. 

SK2 


No.  8. 


No.  9. 


No.  lOi 


^ 


No.  IJ. 


IvrsNO.  n.l  POINDING.  CELcma. 

1750,    Nwember  7- 

Anderson  against  The  Incohporation  of  SIioemakebs. 

Poinding  more  than  year,  and  day  after  the  ebar^  sustained,  and  found 
to  be  no  spuilzie.. 

See  Pringle  against  Scott,  22d  July  1 786,  No.  5.  voce  Hypothec,  and: 
Rutherfoord,  29th  June  1786,  No.  4.  Ibidem. 

See  Creditors  of  Cave, '22d  July  1735,  No.  4.  t?oc(^  Bankrupt.. 
See  Notes., 


MnisD.  II.]  '£Elohwi, 


FOOR. 


1737^    July. 

Mr  MiLLBE  and  Session  of  Tranent,  against  Mr  Williamson  and 

Session  of  Inveresk. 

§ 

A  LAWTUL  chfld  bom  in  Tranent  parish  By  a  soldier's  wile,  who  had  staid 
there  some  time  after  he  was  broke,  and  afterwards  dropped  aud  exposed 
by  her  in  Inveresk  parish,  whose  Session  maintained  it  sometime,  and  then 
sued  the  Kirk-Session  of  Tranent  to  take  the  child  on  the  74th  act,  Gth 
Pari.  James  VI.  &c. ; — ^the  Lords  found  that  no  action  lay  against  the  parish 
of  Tranent  to  maintain  this  child.     (See  Dict.  No.  2.  p.  1 0552.) 


1751.    Fibi^uary  15^       Kirk-Session  of  Humbie  ogaifutliEvnvvi's.. 

In  a  process  betwixt  the  Kirk-Session  of  Humbie  and  Hepburn  of  Hum- 
bie  and  other  heritors  of  the  parish,  the  Lords  found  that  the  heritors  have 
a  joint  right  and  power  with  the  Kirk-Session  in  the  administration,  ma- 
nagement, and  distribution  of  all  and  every  one  of  the  funds  belonging  to 
the  poor  of  the  parish,  as  weU  collections  as  sums  mortified  for  the  poor, 
and  money  stocked  out  upon  interest,  and  have  right  to  be  present  and 
join  with  the  Session  in  the  administration,  distribution,  and  employing 
such  sums,  without  prejudice  to  the  Kirk-Session  to  proceed  in  their  ordi- 


Nl).  I 


1 745.    June  5. 

The  Overseers  of  the  Parish  ofDiTNSE  against  The  Parish  of  Ednam. 

Poor, — ^their  residence  three  years  in  a  parish,  found  sufficient  to  burden  *' 

that  parish  with  their  maintenance,  agreeably  to  act  1672  ;  and  seven  years 
i^esidence  not  found  necessary,  notwithstanding  74th  act,  Pari.  6th;  James 
VI.,  and  a*  proclamation  in  1698  ratified  m  cumulo  with  others,  21st  act. 
1698.     (See  Dict.  No.  8.  p.  10553.y 


No.. 3; 


A?PEND,  11,3  POOR.  [ElchiiIt 

No.  3.  naiy  acts  of  administration  >  and  application  of  their  collections  to  their  or- 
dinary  and  incident  charities,  though  the  heritors  be  not  present  or  attend ; 
but  for  the  better  preventing  the  mismanagement  or  embezzlement  of  such 
funds  belonging  to  the  poor,  foimd,  that  when  any  acts  of  extraordinary 
administration,  such  as  uplifting  money  that  hath  been  lent  out,  or  leiiduig 
or  re-employing  the  same,  shaU  occur,  that  the  Minister  ought  to  intimatt^ 
a  meeting  from  the  pulpit  for  taking  such  matters  under  consideration,  at 
least  ten  days  before  the  holding  of  the  meeting,  that  the  heritors  may  have 
opportunity  to  be  present,  and  assist  if  they  thirik  fit ; — and  decerned  and 
declared  accordingly.    (See  DiCT.  No.  5.  p.  10555.) 

See  Heritors  of  Strathmiglo,  9th  June  1 742,  voce  Communion-Ele- 
ments. 

See  Notes. 


APrtWD.  II.]  [Ej(.c9ies. 


POSSESSION. 


1734.    July  9,  30.        Carst.urs  against  Stuaut  of  Dunearn. 

PossESMON, — to  what  title  ascribed  ?  One  acquiring  a  liferent,  and  attain- 
ing possessioRv  and  afterwards  acquiring  a  debt  consented  to  by  the  liferent 
rix,  and  so  preferable  to  the  liferent,  may  in  com^petition  with  other  credi- 
tors ascribe  his  possession  wholly  to  the  liferent. 


1152.,    January  22: 

Gray  of  Darngavell  against  Russeljl  and  Others; 

Possession  immemorii^  being  proved^-possession  retro  is  presumed ;  and 
therefore  in  a  question  between  the  feuars  of  Auchtermuir,  one  of  them  hav- 
ing in  his  original  charter  in  1618  by  the  family  of  Yester,  superior,  a  clause 
(ill  the  clause  of  pasturage)  giving  him  six  soums  grass  more  than  he  for- 
merly possessed^  (i.  e.  when  he  was  only  tenant):  which  the  other  feuars  con- 
tended did  not  give  liim.  a  Ikrger  pasturage  than  them,. their  feus  being  all 
equaly.but  was  only  intended  to  make  him  equal  ^vith  them  ;  but  he  having 
proved  possession  uiimemorial  of  six  soums  more  than  they,  the  Court  pre- 
sumed his  possession  retrOy  and  found  him  entitled  to  six  soums  more  thaiL 
the  rest,  lOth  December  1751,  and  24th  January  1752.. 

4See  CoMMONTY. 

See  Notes.. 


No.  1. 


Nb..l^. 


i 


•. 


Append.  II.]  '        [Elchie* 


PRESCRIPTION. 


1 7S*.    January  25. 

Menziss  of  Pitfodels^  against  The  Town  of  Aberdeen. 

Pehsceiption  negative, — ^not  pleadable  against  any  of  the  subjects  in 
a  vassal*s  charter  by  a  singular  successor  in  the  superiority,  whose  charter 
expressly  contains  the  reddendo  payable  by  that  vassal,  secundum  dicii  vas- 
saJu  chartam  et  in^bqfamentum  ejusdefii.  Sed  vide,  if  this  was  afterwards 
altered    (See  Notes.)  ^ 


17S4.    February  14. 

Alexander  Ceichton  against  The  Earl  of  Kilmarnock. 

Accounts  betwixt  merchant  and  merchant  are  excepted  from  the  English 
statute  of  limitationsi  as  was  found  in  this  case. 


J.7S5.    Jun^  25.    The  Marquis  of  Annandalb  against  Lord  Hofe. 

Certification  was  granted  against  the  Marquis  of  Annandale's  procu* 
Tittory  of  resignation,  notwithstanding  the  218th  act  1594f,  and  that  infeft- 
ment  had  followed  upon  it  and  possession  more  than  40  years,  including 
the  time  of  the  Marquis.  But  some  thought  the  act  concerned  only  sepa- 
jrate  procuratories  where  the  dispositions  were  produced ;  others  thought  that 
this  Marquis's  possession  could  not  be  counted.  Vide  inter  eosdem  voce 
Mutual  Contract. 


1 733^    July  10. 

Graham  of  Dougalstone  against  Dougl.^  of  Barloch. 

A  SEKVITUDE  may  be  lost  non  utendo,  though  conUdned  in  the  rights 
of  the  servient  toiement,  where  it  is  not  in  favours  of  the  superior.  (See 
DiCT.  No.  52.  p.  J074^.) 

SL 


Ne.  Iv, 


No.  2. 


No.  * 


No.  4. 


No.  5. 


Append,  ILJ  PRESCRIPTION.  [Elchies- 


1735.    November  14.  A.  agaimt  B. 

The  act  1696  for  registrating  summonses  and  instruments  of  intemip. 
tion,  as  it  extends 'to  inteiTuptions  before  the  act,  so  purchasers  before  that 
act,  as  well  after,  have  the  benefit  of  it,  though  they  did  not  purchase  upon 
of  it. 


1786.    January  20,  31.        Meecer  against  Irvine, 

No.  e.  j^  TUTOR  nominate  has  tlie  benefit  of  the  act  of  Pal-liament,  though  he 

neglect  to  make  up  inventories,  and  though  two  be  a  quorum,  and  only 
one  accept  and  act ;  for  the  Lords  thought,  that  even  pro-tutors  have  the 
benefit  of  it,  as  doubtless  the  pupils  would  have  of  the  aclia  contraria 
against  them,    (See  Dict.  No.  193.  p.  10996.)     ^ 


1786,    February  3.        Blair  against  Sutherland. 

No.  7.  Summons  executed  within  40  years  upon  a  title  null  and  ineffectual,  aiid 

which  cannot  be  completed,  not  sufficient  to  interrupt  prescription,  albeit 
the  pursuer  had  then  in  his  person  an  incomplete  title  sufficient  adfuiidan- 
dam  litem,  and  could  have  been  afterwards^  completed,  but  was  not  libelled,, 
nor  founded  op,  or  produced  within  the  40  years.  (See  Dict.  No.  438.  p. 
1 1270.) 


>7S6.    February  6. 

Jean  and  Elizabeth  H alibuuton  against  Graham  of  Mosknow. 

No..  8.  Though  presa-iption  may  be  interrupted  by  a  bond  c£  corroboration,  or. 

any  other  writing  acknowledging  a  particular  debt,  yet  a  general  oblige- 
ment  to  pay  all  debts,  accounts,  &c.  resting,  will  not  interrupt  the  prescrip- 
tion of  any  particular  debt ;  therefore  the  Lords  sustained  the  defence  of 
prescription  of  two  bonds  in  1683  and  1684,  by  Irvine  of  Bonshaw  to  Cap- 
tain Blair,  notwithstanding  an  obligement  granted  by  Mosknow,  (who  got 
Bonshaw's  estate)  in  1687  to  pay  to  Captain  Blair  all  debts,  sums  of  money, 
and  accounts  resting  by  the  deceased  Bonshaw  to  the  Captain,  upon  what- 
'      ever  account,  according  to  instructions  qf  the  same  to  be  given  to  him  by 


Append.  II.]  PRESCRIPTION.  [ElchieS. 

0  • 

the  Captain ;  arid  which  last  oblig^Gaent  was  not  prescribed,  diligence  hav-       No.  8. 
ing  been  used  on  it  by  horning  and  inhibition.    (See  Dict.  Nx>*  218.  p. 
11015.) 


1786.    Feh'uary  11. 
Mauy  Seatok,  against  Forbes  of  Blacktown,  and  Keith  of  Braxie.  ^ 

A  DISPOSITION  of  lands  reserving  the  granter's  liferent,  latent  for  the 
years  of  prescription,  on  reduction  being  brought  against  it  by  the  heir  ex 
cajnte  lectin  and  other  grounds ;  the  action  was  found  not  prescribed,  because 
the  disposition  was  latent  without  either  infeftment,  possession,  or  process ; 
and  the  disposition  itself  was  found  not  prescribed  because  of  the  reserved 
liferent. 


1 736.    July  27.        The  Duke  of  AAgyle  against  Campbell. 
Servants  wages, — ^tlie  three  years  prescription  runs  de  die  m  diem^  and 

s 

not  oijly  from  their  leaving  the  service,  as  merchants  accounts  do.  ^dlt/. 
The  a7mtis  deliberandi  of  the  master's  heir  is  not  to  be  discounted,  and  does 
not  stop  the  prescription. 


1787.    January  14.        Ferguson  of  Auchinblain  against  Muir. 

House-maills,-— the  triennial'  prescription  runs  de  die  in  diem,  as  ser- 
vants fees,  and  not  from  the  tenants  removal ;  and  therefore  sustained  as  to 
all  preceding  three  years,  though  the  tenant  was  still  in  possession,  unless 
the  piu'suer  prove  resting  owing.     (See  Dict.  No.  808.  p  11108.) 


■*  I  . » 


1 787.    January  1 7,  June  1 7. 

Sib  Robert  Douglas  of  Glenbervie  against  Sir  John  Scott  of  Ancrum. 

Interruption  of  prescription  of  a  bond  by  a  principal  and  cautioner,  as 
old  as  1666,  whereon  ho  document  had  been  taken  till  1713,  sustained  upon 
a  holograph  discharge  by  the  o-editor  to  the  cautioner  in  1675,  tliough 
generally  holographum  non  probat  datam^  and  though  the  payment  by  the 

3  L  2 


No.  lOt 


No.  II. 


No.  12. 
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No.  12.       cautioner  must  have  been  vduntaiy  Bince  there  was  no  dOigenfe,  and  that 

interruption  found,  as  to  the  cautioner,  who  had  paid  the  debt  in  1711,  to  give 
him  relief  against  the  principal. 


No.  18. 


No.  14. 


No.  l^.N 


1737.    January  19.        Murbay  agaimt  Cowan. 

Though  the  penal  part  of  the  Gaming  Act  mio  Aniue,  for  tlie  triple 
value,  is  in  England  limited  by  the  English  statute  of  limitations,  Slst  Eliz. 
cap.  5.  to  one  year,  yet  aj^  that  statute  of  limitations  has  no  force  in  Scotland, 
therefore  neither  does  it  limit  the  Gaming  Act  here. 


1787.  July  14,  December  6.     Sir  James  Dalrymple  agaimt  Duncax. 

'  A  BOND  taken  by  a  factor  (payable  to  himself  gt^  factor)  of  a  sequestrated 
estate  for  rents  falling  due  after  the  bankrupf  s  death  accresces  to  the  credi- 
tors, whose  diligence  carried  these  rents,  viz.  adjudications  on  decreets  cog' 
nitionis  cauM :  And  many  years  after  the  sale,  and  more  than  forty  years 
after  granting  this  bond,  the  purchaser,  who  had  acquired  all  the  debts,  pur- 
sued for  this  boiid  in  the  title  of  two  adjudications  that  had  been  led  at  the 
instance  of  minors,  both  of  them  ranked  in  the  sale,  one  indeed  pari  pasm 
with  many  others  as  being  within  year  and  day^  but  the  other  without 
year  and  day ;  and  several  ^infeftments  were  ranked  preferably  to  both : 
Therefore  the  question  was,  whether  the  minority  of  tliese  creditors  should 
be  deducted,  and  whether  they  could  sue  for  the  whole  sums,  or  only  their 
proportion  ?  The  Ordinary  found  that  their  minorities  must  be  deducted, 
and  that  they  might  sue  for  the  whole ;  and  the  Lords  adhered  as  to  tfag 
adjudication  that  was  within  the  year,  because  adjudgers  though  preferabfe 
paripa^su  only  cancursujuciunt  partes ;  but  found  no  occasion  to  determine 
as  to  the  other  without  tiie  year. — ^Adliered,  6th  December. 


-p«- 


1787.    December  16.        Walkingshaw  againH  Knapperny. 

In  a  count  and  reckoning  a  holograph  obligement  to  account  for  four 
tons  of  wine  being  founded  as  a  compensation,  the  Lords  were  of  opinion 
tjiat.tbe  compensation  did  not  stop  the  runoing  of  the  twenty  years  pre« 


»  « 
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acription^  and  in  effect  determined  it,  though  they  gave  no  interlocutor;      No.  1/ 
because  the  defender  was  obliged  to  refer  the  verity  of  the  subscription  to 
the  pursuer's  oath,  who  was  grandson  to  the  granter,  and  which  would  have 
been  unnecessary  if  the  prescription  was  not  run.    This  agreeably  to  5th 
July  1681,  Dickson  against  Macauley,  (Dict.  No.  288.  p.  11090.) 


1 737.    Decemher  23.    Kerr  a^amst  Criciitox,  (or  Brighton.) 

Prescription  negative,  of  a  right  of  property  of  lands  without  a  posi- 
,tive  prescription  in  another,  whether  it  could  run  ?  The  Lords  waved  to 
decide.     Vide  infer  eosdem  voce  Adjudication,  No.  1 7. 


1 788.    Fehruary  9. 

Captain  Rutherford  against  Sir  James  Campbell. 

Prescription  of  an  account  furnished  to  a  Scotsman  in  London,  whe- 
ther regulated  by  the  English  statute  of  limitations,  21st  James  I.  c.  16.  of 
six  years,  or  by  the  Scots  law  ?  The  point  had  been  determined  by  the 
Lords  in  presence,  12th  February  1737,  and  found  that  the  English  statute 
was  the  rule,  and  was  not  now  entire,  but  the  Court  was  still  of  the  same 
opinion.  Vide  the  Printed  Pafers,  particularly  [Memorials  quoting  sun- 
dry precedents  judged  the  same  way,  viz.  Rae  and  Wright,.  July  1717, 
Elliot  against  Duke  of  Hamilton  in  January  1721,  and  Fulks  of  Aiken- 
head,  12th  February  1731.  But  tlien  the  defender  liaving  within  the  six 
years  come  to  live  in  Scotland/  the  question  was,  whether  the  exception  in 
the  act  4to  and  5to  Annas ^  for  amendment  of  the  laws,  &c.  of  persons  going 
.beyond  seas  extends  to  the  case  of  their  coming  to  Scotland  ?  and  the  Lords 
found,  that  ecepai^itate  rationis  it  included  this  case,  and  therefore  foinid  the: 
action  still  competent. 


No.  16, 


No.  17., 


1739.    January  17. 

'  Eaiil  of  Galloway  against  The  Feuahs  of  Whitehork. 

The  act  1617  found  to  extend  even  to  the  annexed  property,  and  the        No.  18, 
same  found  acquired  by  the  positive  prescription. 


L 


No.  19. 


No.  20. 


/  ^ 
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1 739.    November  SO. 

M*Do\VALL  of  Amcaple  agcuiist  M*Dowall  of  Gallanach. 

A  SUMMONS  executed,  though  not  ealled  within  year  and  day,  is  a  suffi- 
cient inteiTuption  ;  but  the  executing  a  blank  summons  is  no  interruption. 
(See  DiCT.  No.  441.  p.  11273.) 


1 739.    Jvly  10,  Nov.  27,  December  5- 

Thomas  M*Dowall  agamst  Barbara  M*Dowall,  and  Ceobge  Hay, 

Hee  Husband. 

The  estate  of  M*Kerston  standing,  settled  by  the  investitures  to  heirs- 
male  without  limitations,  Henry  M*DowaIl  in  1684,  by  virtue  of  a  reserved 
power  and  faculty  in  his  son  Thomas's  infeftment  in  the  estate,  made  a  strict 
entail  with  limitations  and  irritancies  in  favours  of  heirs-male ;  but  thereon 
nothing  followed,  nor  was  it  ever  made  public  till  the  year  1 788.  Heniy 
possessed  by  virtue  of  his  reserved  liferent  till  his  death  in  1 692,  when  liis 
son  Thomas  possessed  in  right  of  his  infeftment  of  the  estate  that  he  got 
before  that  entail,  and  died  in  1701,  leaving  three  infant  sons,  Henry, 
Tliomas,  and  William ;  and  Henry  made,  up  his  titles  by -serving  heii*  of  the 
investiture  ;  and  having  only  one  daughter,  granted  a  prociu^tory  of  resig- 
nation to  himself  and  the  heirs-male  of  his  body,  which  foiling  in  favours  of 
the  said  daughter ;  and  upon  his  death  in  1722  the  daughter  served  heir  to 
the  procuratory,  obtained  a  charter  of  resignation,  and  was  infeft ;  and  in 
1733,  by  contract  of  marriage  with  George  Hay,  settled  the  estate  to  hun 
in  liferent,  and  the  heirs-male  of  the  marriage  in  fee.  And  Thomas  M'DowaB, 
the  second  son  of  Thomas,  and  brother  of  the  last  Henry,  having  made  up  a 
title  to  the  entail  1 684,  piu-sued  reduction  of  the  Lady's  and  her  husband's 
infeftment.  And  the  Lords  found,  that  the  bond  of  tailiie  1684  having 
lain  latent,  and  no  document  taken  upon  it  for  upwards  of  40  years  from 
the  date  thereof,  and  the  estate  havuig  been  possessed  by  Thomas  and 
Henry  JM'Dowall,  and  Barbara  ]M*Dowall,  present  possessor  thereof  for  up- 
wards of  40  years,  in  virtue  of  a  disposition  and  infeftment  in  1668,  they 
have  the  benefit  both  of  a  positive  and  negative  prescriptiony  and  that  the 
tailzie  1 684  cannot  now  be  set  up  as  a  title  of  eviction  of  the  estate  from 
the  said  Barbara  M*Dowall,  notwithstanding  that  Henry  and  Thomas,  her 
father  and  grandfather,  were  heirs  by  the  tailzie  1684  as  well  as  by  the  dis- 
position and  infeftment  1 668 ;  and  found  that  the  nainority  of  Thomas 
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M'Dowall,  pursuer,  or  WilUam  M^Dowall,  his  brother,  could  not  interrupt       No.  20. 

the  prescription,  they  being  only  substitutes  by  the  tailzie  1684,  and  the 

right  thereof  not  haxdng  devolved  on  them  diuring  their  minority ;  and 

found  that  Thomas  M*Dowall,  pursuer,  cannot  found  on  the  minority  of 

Henry  his  brother,  in  order  to  prevent  the  running  of  the  prescription  in 

favours  of  the  said  Henry  himself  and  Barbara  M'Dowall,  who  derives 

right  from  him ;  and  found,  that  George  Hay  having  entered  into  marriage- . 

contract  with  Barbara  M*Dowall,  who  stood  infeft  by  virtue  of  a  progress 

of  infeftments,  containing  no  limitation  upon  her  father,  and  having  become 

bound  to  advance  L.1500  sterling  toward  payment  of  the  debts  of  the. 

famUy,  and  upon  the  mutual  agreement  of  the  estates  being  settled  upon 

him  in  liferent  and  the  heirs-male  of  the  marriage  in  fee ;  the  contract  was 

fully  onerous,  and  therefore  must  be  available  to  the  said  George  Hay  and  * 

the  heirs-male  of  the  marriage,  not  with  stmiding  of  the  latent  tailzie  1684, 

tjie  same  having  never  been  recorded,  and  no.  uifeflment  nor  document  taken 

thereon, 

%*  July  10, 1739.^ — The  Lords  repelled  the  nulKty  objected  to  the  tailzie 
1684,  and  the  objection  to  the  maker's  want  of  power,,  and  the  prescription, 
of  his  reserved  faculty ;  but  they  found,  1^/,^  The  tailzie  itself  prescriptible . 
even  during  the  possession  of  Thomas  and  his  son  Henry  M*Dowall,  the . 
defenders  fether  and  grandfather,  notwithstanding  the  decision  in  the  case 
of  Dundonald ;  and  I  own  I  was  of  the  same  opinion,  because  I  thought  the 
case  quite  different,  that  in  Dundonald's,  William  Lord  Cochrane'^  infett- 
ment,  as  it  was  the  only  true  right  to  the  estate;  so  it  was  unlimited,  and 
no  burden  upon  the  heirs  succeeding,  w  hereas  here  Thomas's  infeftmentv 
was  the  only,  at  least  most  proper  title  of  possession,,  being  the  only  legal 
right,  and  the  personal  tailzie  was  a  burden  upon  tjiem,  and  in  the  qpies- 
tion  of  prescription  must  be  consdered  as  a  debt  due  by  tliem.  But 
Arniston  and  others,  who  voted  on.  the  same  side  of  the  question,  thought 
there  was  little  or  no  difference  betwixt  the  two  cases,  and  that  the  decision^ 
in  Dundonald's  oa^e  was  wrong.  2rf/y,  They  found  it  actually  prescribed, 
notw^ithstanding  the  minoritiy  of  Henry  during  Thomas's  possession.. 
Indeed,  I  luunbly  differed  in  this.  I  thouglit  the  prescription  could  not 
beg^n  to  run  till  after  the  death  of  Henry  the  maker,,  and  after  his  death  \ 
thought  Thomas  his  soir  was  debtor  in  the  obligation,  and  his  son  was  cre- 
ditor^ and  w^heh  Henry  the  son  succeeded,  he  became  debtor  and  the  pur- 
suer creditor.  And  tliQugh  I  thought,  wheue  the  first  heir  was  major,  the 
nainority  of  remote  substitutes  might  not  perhaps  be  deducted,  yet  I  thought 
tlie  nainprity  of  the  first  heir  behoved  to  be  deducted  from  the  prescription. 
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Ko.  20.      Both  these  carried  by  the  President's  casting  vote,  but  the  other  Lords  voted 

differently  m  the  two  questions,  and  Strichen  did  not  vote ;  StiOy  Wefinind 
unanimously,  that  this  private  latent  deed  could  not  prejudge  or  bar  Mr 
APDowall's,  (Hay's)  the  husband's  liferent  proAdded  to  him  by  his  contnct ; 
4fto,  We  foimd  by  majority,  tliat  neither  could  it  prejudge  or  bar  the  suc- 
cession of  the  heirs  of  the  marriage.  But  in  this  I  and  some  others  humbly 
diflered. 

*^j^*  Navcmher  27, 1 739. — ^This  case  appears  to  me  a  very  difficult  one.  \m>, 
As  to  the  negative  prescription,  cases  may  be  figured  where  to  me  it  should 
seem  absurd  that  there  could  be  no  prescription,  e.  g.  an  estate  possessed  for 
a  centuiy  by  a  line  of  heirs  from  father  to  son,  without  knowing  of  any  des- 
tination to  exclude  the  heirs  of  line,  or  any  limitation  upon  them.  If,  when 
the  succession  opened  to  a  female  heir  a  tailzie  should  appear  in  a  third  party's 
hand  never  before  heard  of^  limiting  the  succession  to  a  different  line,pertmps 
heirs-male,  either  with  or  without  restrictions,  and  when  no  possiMUty  re* 
mained  even  to  improve  it,  suppose  it  were  forged.  On  the  other  hand,  there 
may  be  destinations  of  succession  never  completed,  and  I  doubt  not  theiv 
are  severals  in  Scotland  that  could  not  be  found  prescribed  without  altering 
the  succession  from  the  course  that  all  that  proprietors  intended^  e.g.  where 
the  succession  is  settled  by  contracts  of  marriage  and  other  solemn  deeds, 
and  the  parties  neglect  to  expede  any  infeftment,  but  possess  from  filths  fo 
son  without  making  up  their  titles,  I  cannot  think  that  such  a  settlement 
would  be  lost  non  utendo ;  no,  not  even  in  this  case  had  Henry  M*I)ow«fl 
made  no  alteration,  especially  if  he  had  died  in  the  state  of  apparency,  would 
not  in  that  case  the  heir-male  have  been  preferred,  (though  the  question  had 
occurred  afler  the  years  of  prescription)  to  this  defender,  albeit  the  former 
investitures  had  been  to  heirs  whatsoever  ?  And  yet  the  negative  prescrip- 
tion is  founded  on  the  bare  neglect  of  the  parties  having  interest  to  take 
document  upon  the  deed,  and  not  upon  any  contrary  positive  act  of  the 
party  who  pleads  it  Therefore,  the  diffictilty  is  to  determine  upon  prin- 
ciples of  law  when  such  destinations  may  prescribe,  and  when  they  cannot 
2do,  As  to  the  positive  prescription,  I  can  hardly  see  habile  terms  for  it. 
The  use  of  it  is  to  ascertain  and  secure  the  right  or  property  of  tliose  who 
have  possessed  40  years,  or^  as  the  law  calls  it,  adfectio  dominii.  ( Vide  the 
act  1 6 1 7.)  Now  both  parties  acknowledge  the  property  of  all  the  preceding 
heirs»  and  ^ach  of  their  claims  is  founded  upon  it^  and  whatever  of  the  con* 
tending  parties  prevail  here  will  have  the  benefit  of  these  their  fHredecessors' 
possession,  and  therefore  I  see  not  how  their  possessing  or  not  poossessing 
for  40  years  can  influence  the  question  ivho  shall  succeed  to  them  ?  Stkh 
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The  difficulty  to  me  appears  no  less  with  respect  to  deducting  minorities.       KiK  flo. 
The  negative  prescription  expressly  supposes  the  negligence  of  the  party 
interested  in  the  right  or  obligation,  and  cannot  therefore  run  during  that 
party's  minority,  and  the  act  1617  enacts  that  the  prescription  shall  not  run 
against  whom  it  is  used,  plainly  supposing,  that  in  every  case  of  prescrip-* 
tion  there  is  some  person  against  whom  it  runs,  as  well  as  in  whose  favours. 
Now  who  is  this  person  ?  Is  it  the  heir  for  the  time  in  possession  ?  Indeed, 
wha?e  there  is  only  a  simple  destination  of  succession,  he  has,  if  not  the 
<mly,  at  least  tlie  greatest  interest,  but  then  there  is  no  use  for  prescription, 
&r  if  he  alters,  that  is  effectual  without  prescription.    If  he  does  not  alter, 
then  I  doubt  the  destination  should  not  prescribe.    But  if  there  are  limita- 
tions on  the  hdr  in  possession,  then  surely  these  limitations  are  not  in  liis 
&vours,  nor  is  it  against  him  the  prescription  is  used,  as  the  act  1617  ex- 
presses it,  whose  minority  is  to  be  deducted^  and  therefore  it  must  be  the 
minority  of  some  of  the  remoter  heirs.  But  supposing  it  were  the  minority 
of  the  substitutes,  then  qwere^  whether  it  is  only  of  the  first  substitute  after 
the  hen:  in  possession,  or  of  all  of  them  ?  If  it  is  this  last,  then  it  is  scarcely 
possible  there  can  ever  be  a  jn-escription  of  such  rights,  and  hardly  even 
where  the  minority  of  only  the  first  substitute  is  to  be  deducted.    But  as  in 
the  prescription  of  a  bond  or  other  obligation,  only  the  minority  cf  the  ore" 
dator  for  the  time  fidls  to  be  deducted,  however  many,  substitutes  he  may 
have,  so  I  should  think  that  only  the  minority  of  the  inunediate  first  sub- 
stitute for  tlie  time  should  in  this  case  be  deducted.    The  last  part  of  the 
interlocutor  is  upon  the  supposition  there  were  no  prescription,  and  the  tail^ 
zie  1684  was  still  binding,  and  in  so  far  as  concerns  the  husbairi  I  do  agree 
witii  the  interlocuUn:.     But  as  to  the  heirs  of  the  marrii^  I  doubt  much. 
Is  not  the  Lady  on  that  supposition  bound  ?  Must  not  the  heirs  of  the  may- 
riage  be  her  heirs,  and  liable  for  her  debts  ?  If  any  great  ddbt  for  a  hu^ 
sum  of  money  should  emerge,  would  not  the  estate  be  still  afiectable  for  it? 
or,  would  the  husband's  banajides  be  a  defence  to  the  lieirs  of  the  marnagn 
against  such  creditors  ?  I  believe  not,  for  the  husband  only  pactioned  a  spe$^ 
^uccemonis  to  the  heirs  of  tiie  marriage,  and  took  his  hazard  of  aU  the 
Lady's  and  her  predecessors'  debts  and  deeds,  and  therefore  I  moved  for  a 
hearing,  which  was  seconded  by  Dun  and  Roystoun,  and  was  appointed 
for  this  day  se'nnight. 

\*  December  5,  1 789* — ^This  case  was  well  argued  by  tlie  Dean  of 
Faculty  and  Mr  Craigie  for  Mr  Thomas  M'Dowall,  and  likewise  by 
the  Solicitor  for  the   Lady;  but  the  two  first  differed.    Mv  Graham 

3  M 
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No.  20.        argued  against  thfe  positive  prescription ;  but    Mr    Cndgie  gave  it  up 

that  there  might  be  a  positive  prescription,  of  which  I  o%\ti  I  doubted 
for  the  reasons  formerly  mentioned.    As  to  the  prescription  negative^  as 
here  there  was  no  evidence  that  ever  the  tailzie  was  known  to  or  in  pos- 
session of  Thomas  or  Henry  M'Dowall,  I  thought  there  might  be  a  nega- 
tive prescription  if  there  were  no  minorities,  as  to  which  Mr  Craigie  gaare 
up  the  minority  of  the  last  Henry  during  his  father's  life,,  because  he  after- 
wards made  up  his  titles  upon  the  old  infeftment.    But  he  insisted  upon 
the  pursuer  Thomas  his  minority  as.  sufficient,,  counting  the  commence- 
ment of  the  prescription  from  1692,  when  the  first  Henry  died..   I.owii^I 
inclined  to  think  that  both  minorities  should  bededucted,,and  I  thought  that 
Henry  endeavouring  to   defeat  the  tailzie,  or  complete  tlie  puesciiption 
after  he  became  in  some  sort  debtor,  that  is,  heir  of  the  former  hivestiture, 
cannot  prejudge  the  next  heir,  or  make  that  the  prescription  run  during 
his  former  minority,  where  it  did  not  run  in  law.    But  as  to  the  last  point 
in  the  interlocutor,  I  was  satisfied  of  the  justice  of  it  by  the  pleading,  Lrf, 
upon  the  act  1685;  tailzies  not  recorded,  or  when  the  limitations  are  not 
repeated  in  the  heir's  titles,,  are  ineffectual  agadnst  creditors,  and  I  thought 
the  heirs  of  the  marriage  are  creditors  in  the  sense  of  that  act,  as  much  as 
they  are  in  the  sense  of  the  act  1695,.  anent  fraud  of  apparent-heirs,,  as  the 
Lords  justly  found  in;  the  ease  of  Drumpark  (for  Henry's  settlement  in 
favour  of  himself  and  the  heirs-male,,  wliich  faihng  liis  daughtec^  cannot  in 
my  opinion  be  reduced  on  the  act  1621*,.  which  would  equally  cut  down 
the  husband  as  the  heirs  of  the  marriage.)    2c%^  Heirs  of  a  mamag^  ase  so 
far  creditors  as  not  only  to  reduce  subsequent  deeds  injraudeoi  tabtUarufih 
but  even  prior  latent  deeds  concealed  either  through  fraud  or  supreme  ne- 
glect, which  must  have  the  same  effect  in  law*    However,  at  last  it  carried 
by  majority  of  votes  to  adhere  to  the  interlocutor  as  it  was  conceived.    But 
the  question  was  stated  separately  on  the  different  pointjs  in  it.    (See 
lUcT.  No-.  172.  p.  10947.) 


No.  21. 


HI  I 


1740.     July  16. 

Eabl  of  Breadalbans  against  Mekzies  of  Culdares  and  McDonald. 

A  SEKViTUDE  of  pasturage  on  a  royal  forest  may  be  acquired,  and 
actually  found  acquired  by  prescription,  notwithstanding  the  acts  of  Par- 
liament in  favoiurs  of  them.    Vide  Servitude* 
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1 740.    December  6.  Gedd  against  Baker. 

MiNOBiT Y  must  be  deducted  in  aU  long  prescriptions^  positive  as  well  as 
n^ative.  Vide  Adjudication,  No.  28.  Vide  Blair,  Ist  July  1741,  No.  8. 
voce  Minor.    (See  Dxct.  No.  88.  p.  10789.) 


1741.    November  2ii.  Gullin  og-amf  Hendly. 

English  double  bond,— one  having  pleaded  in  defence  against  it,  qtu>d 
solvit  ad  diem^  being  more  than  20  years  from  the  term  of  payment;  and  being 
overruled  upon  certain  cu*cumstances,  he  pleaded  next  rum  estjhctum ;  but 
the  Lords  found  that  plea  not  now  competent,  after  he  had  pleaded  the  other 
and  been  overruled.    (See  Dict.  No.  26.  p.  4465.) 


1742.    December  2.        Lord  Lovat  affainsl  Lord  ForbIcs. 


Found  (as  in  the  case.  No.  1 7.  supra ^  Captain  Rutherford  against  Sir 
James  Campbell)  that  the  English  statute  of  limitations  might  be  pleaded 
here  in  bar  of  a  promissory-note,  granted  in  London  by  one  Scots  peer  to 
another  Scots  peer ;  but  referred  to  be  heard,  Whether  the  prisoners  coming 
to  Scotland  gave  him  the  benefit  of  the  exception  in  that  statute  ?  {vide 
4,  H,  7.  Pl^owd.  SB6.) 

%*  The  like  found  9th  December  1 742,  Cathcart  of  Corbieston  agsdnst 
George  Middleton. 

%*  See  DfCT.  Na  68.  p.  4508,  Na  6S.  p.  4512,  and  No*  66.  p.  4514. 

■  -'---  ^  ■  - 

1 748.    November  25.     Garden  of  trbup  agaimt  Mr  Thomas  Rigg. 

Indefinite  receipts  of  payment  interrupt  not  the  prescription  of  ahy 
particular  debt ;  nor  a  general  submission  of  all  claggs  and  claims,  without 
evidence  that  the  bond  in  question  was  claimed ;  nor  a  submission  where 
the  subscriptions  are  totally  cancelled  and  torn.  (See  Dict.  No.  442.  p\ 
11274.) 

8  M  2 


Na  22, 


No.  28. 


Na24. 


Noi  25, 


f    \ 
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No.  26. 


No.  27. 


1T45.    June  7.        Johnston  against  Balfour  of  Beath. 

A  LiFERENTRix  provided  to  the  liferent  of  a  house,  yard,  and  coal,  and 
to  an  annuity  out  of  the  lands,  entered  to  the  possession  of  the  wliole,  and 
afterwards  apprized  for  a  considerahle  sum  of  bygones ;  upon  which  her 
second  husband  and  she  obtained  charter  and  sasine,  and  they  and  ttieir 
heirs  continued  to  possess  thereafter  near  to  50  years.  The  question  was, 
If  they  had  the  benefit  of  the  positive  prescription  ?  The  Court  thought, 
that  if  the  liferent  had  been  a  locality,  the  possession  must  have  been 
ascribed  to  that  title,  and  then  the  prescription  would  not  have  been  run. 
But  as  it  was  only  of  an  annuity  out  of  the  lands,  though  it  was  a  locality 
of  the  house,  yard,  ^nd  coal,  they  imanimously  sustained  the  defence  of 
prescription,  and  found  that  the  defender  produced  sufficient  to  exclude 
the  heirs  of  the  fiar,  or  wliich  is  the  same,  an  adjudger  in  trust  for  theiu. 
(See  DiCT.  No.  84.  p.  10789.) 


1746.    June  IS. 
Earl  of  Caithness  and  Mr  Francis  Sinclair  against  Sinclair  of 

Ulbster. 

In  the  process  Earl  of  Caithness  and  his  Trustee,  against  Mr  Sinclair  of 
Ulbster  and  Earl  of  Breadalbane,  the  defender  pleading  prescription  on  a  dis- 
position and  infeftment  in  1673,  the  pursuer  replied  on  his  own  minority ; 
-*— but  as  he  was  not  heir  of  tlie  family  tiU  his  father's  death  in  1 702,  when  he 
was  of  full  age  or  thereabouts,  he  founded  his  reply  on  the  apprizing  of  the 
estate  by  one  Murray,  which  had  been  acquired  by  his  grandmother,  and 
of  which  he  produced  two  dispositions  from  her  to  hun,  the  fh-st  dated  1691, 
when  he  was  a  minor  infant,  and  whearein  the  disponee's  name  appeared 
filled  up  with  a  different  hand  from  the  writer  of  the  body,  and  another  in 
1 702,  referring  to  and  ratifying  the  farmer,  the  fkst  having  the  common 
clause  of  delivery  of  writs,  and  the  second  referring  to  them  as  already  de- 
hvered.  It  seemed  hard  that  a  latent  disposition  to  an  infant  should  stop 
running  of  the  prescription.;  but  we  thought  the  law  stood  so,  and  tliere 
was  no  division.  But  the  first  question  was,  Wliat  time  the  first  disposition 
is  presumed  to  have  beea  fiUed  and  delivered  ?  The  Coiurt  was  divided  in 
that  point,  but  it  carried,  from  the  date  of  it.  The  second  question  wa.s. 
Whether  that  would  stop  running  of  the  prescription  only  in  so  far  as  con- 
eemed  that  apprizing,  so  that  if  it  was  null,  or  satisfied,  or  paid,  or  could  be 
otherwise  exduded,  the  prescription  might  run  as  to  all  other  rights  ?  or  if 
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it  should  stop  the  runnuig  of  prescription  as  to  all  rights  now  in  the  EarVs       No.  2T. 
person ;-— and  the  Lords  found  the  first,  that  it  stopped  prescription  only  as 
to  the  apprizing.    8<%,  We  repelled  an  objection  to  tlie  prescription  on 
Ulbster's  and  his  author's  malajides. 


1 746.    July  so. 

Waltee  Ruddiman  agninst  Trades  Maiden  Hospital.. 

A  REDUCTION^  on  the  act  1621,  was  witliin  these  two  or  three  years  pur- 
sued of  a  mortification  to  the  Maiden  Hospital,  in  the  name  of  the  execu'- 
tors  of  Thomas  Smith,  upon  a  hond  dated  in  16S9,  and  never  heard  of  since 
that  time,  assigned  in  16&5  to  a  blank  person,  the  bond  registrated  iu  I  TOSj^ 
but  the  assignation  not  registrated  till  1733»  about  44^  years  after  tlie  date 
of  the  bond,  and  tlien  the  blank  filled  up  with  a  hand  different  from  the 
writer  of  the  deed,  in  the  name  of  Thomas  Smith,,  the  cedent's  grand*child, 
(then  a  child  of  seven  or  eight  years  oT  age.)  The  defence  tlierefore  being,, 
that  the  bond  was  prescribed,,  the  reply  was,  the  assignee's  minority,  which. 
was  proved,  so  that  it  came  to  the  question  when  this  blank  is  presumed' 
to  have  been  filled  up  and  delivered  ;--4md  notwithstanding  several  other 
very  suspicious  circumstances,  the  Lords  found  it  filled  up  and  delivered 
of  the  date.— Adhered.    (See  Dict.  No.  855.  p;  11 155.) 


1 747.    J^ly  21.        JoHX  Campbell  affainat  Coloxel  Halkett; 

Eaul  of  BREADxVLBANE^in  1 688,.got  the  Council's  recommendation  to  the 
Treasury  for  L.300  sterling,  and  in  1693  he  gave  it  to  Sir  Patriick  Murray, 
Receiver-General,  on  his  hol<^apli  obligement,  to  pay  the  money  if  it 
should  be  allowed  to  hun  in  his.  accounts  in  L696.     It  was  allowed,  and  in 
J  736,  wlien  the  40  years^  prescription  was  almost  run,.  Jolm  Campbell, 
Cashier  to  the  Royal  Bank,  as  assignee  by  the  Earl,  pursued  Colonel  Peter 
HaUcett,  as  representing  Sir  Patrick  Murray,  for  the  money.    Minto  first 
sustained    the    20    years  prescri]ption>.  and  14th   Januaiy  1747,.  we  ad-. 
hered.     But  afterwards,  X9th  S'ebruary,  we  altered,  and  found  tlie  oblige-. 
ment  probative  of  the  facts  therein  contained ;  for  the  majority  then  thought 
tliat  the  holograph  obligement  was  not  the  ground  of  action,  but  Sit  Pa- 
trick's, account  in  Exchequer,  and  that  the  obligement  was  no  more  than  a. 
declaration  of  the  tnist    But  there^Aer  we  altered  a  second  tune.    We  did. 


No.  28. 


No.  20 
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No.  2ft        not  adhere  to  our  interlocutor,  14th  January,  but  took  the  whole  cipeum^ 

stances  of  the  case  under  consideration,  and  found  that  no  action  lay  on 
that  obligement,  9th  June  1747- — Adhered,  21st  July. 


No  SO. 


No-  31. 


No.  82. 


No.  S3. 


1 749.    January  25.    Maltmen  of  Glasgow  against  Robebt  Tennent. 

Found  the  Corporation  of  Maltmen  of  Glasgow  sufficiently  established 
by  ratifications  in  Parhament  in  1 6 1 2  and  1 672,  and  the  positive  prescriptHm, 
notwithstanding  the  acts  against  them,  act  29th  1567,  end  act  15th  1669. 


J  749.    Jarmary  24.        Habrowab  ogavnH  Wj:lls. 

A  VEBBAL  bargain  setting  hay  in  steelbow  for  19  years,  when  a  written 
tack  of  the  land  was  granted  for  that  space  anrto  172S,  but  that  part  of  the 
bargain  not  inserted  in  the  tack,  nor  reduced  into  writing,  was  notwith- 
standing thereof,  and  of  the  9th  act  1 669,  found  proveable  by  witnesses,  and 
Kilkerran's  interlocutor  altered,  rcniterttc  President,  as  I  was  told,  for  I  was 
in  the  Outer-  House. 


1749.    June  2^.        We^iyss  flg-aiVwi  Alexandeb  Clbbk. 

A  MEhSENGEB  in  1721  gavc  receipts  to  a  merchant  for  some  bills,  on 
which  diligence  had  followed,  without  saying  for  what  end,  but  probably 
to  recover  payment ;  and  in  1 744  he  sued  him  upon  these  receipts  to  return 
the  bills  or  pay  the  contents,  and  Kilkerran  decerned.  But  on  a  reclainiing 
bill  we  refused  to  sustain  action  upon  such  receipts,  at  so  great  a  distance 
of  time,  though  there  was  no  prescription,  because  the  defender  did  not 
disown  his  subscription,  but  averred  in  general  that  he  had  either  returned 
the  writings  or  paid  the  money,  if  he  received  any  payment  from  the  deb- 
tors. 


1749.    Naoemher  10. 

HfiNEY  Elliot  in  Flatt,  against  William  Elliot  of  Kirklands. 

In  a  reduction  of  a  disposition  dated  1692,  on  the  act  1621,  the  question 
occurred.  Whether  by  the  act  1617,  the  positive  prescription  can  run  against 


J 
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minors,  or  if  the  exception  of  minority  in  that  act  be  only  meant  from  the       No.  33. 
negative  prescription  of  actions.    There  were  different  singular  successors 
in  different  lands,  whose  rights  depended  on  that  disposition  1692,  some  of 
whom  had  possessed  more  than  40  years  by  charters  and  sasines,  others 
agaili,  though  they  had  possessed  as  long,  yet  had  not  so  early  completed 
their  titles  as  to  plead  the  positive  presaiption.    The  creditor's  debt  had 
also  been  divided  between  two  successors,  either  executors  or  assignees, 
one  of  whom  was;  so  long  under  age,^  that  deducting  Ms  minority,  the  40 
years  were  not  run,  but  the  other  could  not  plead  minority.    Both  defen- 
ders pleaded  the  negative  prescription,  and  Lord  Justice-Clerk  sustained 
the  defence  against  the  person  who  could  not  plead  minority  ;  but  as  to 
the  other,  he  sustained  the  reply  of  minority.    One  of  the  defenders,  Wil- 
liam Elliot  of  Eifklands,  pleaded  alsa  the  positive  prescription^  and  the  pur- 
suer replying  minority,  he  sustained  the  defence  and  repelled  the  reply. 
The  pursuer  reclaimed,  and  on  answers,  the  Bench  being  divided,  tlie  cause 
was  heard  fiiUy  in  presence^  (vide  my  Notes  on  the  petition,  and  the  Lord 
Advocate  noticed  most  of  the  arguments  there.)    But  the  Court  obsccving 
that  the  pmpect  of  the  process  was  to  oblige  a  thij^d  or  fourth  purchaser,  at 
tlie  distance  of  57  years,  to  prove  or  astruct  the  onerous  cause  of  the  dis- 
podtion  to  their  remote  ancestor  in  1692,  they  directed  the  Counsel  to 
argue  that  point ;  and  on  the  hearing,  unanimously  found  the  defender  not 
bound  to  astruct  the  onerous  cause  of  that  disposition.      (See  Notes.)*, 
(See  DiCT.  No.  465.  p.  1 1315.), 


1751.     Julij  27.  Mr  Fullerton's  Case.. 

A  'WHITER,  who  in  1727  borrowed  up  from  the  clerks  his  cliient's  papers 
on  receipts,  being  sued  for  them  only  in  1 749,  no  furtlier  bound,  than  to 
depone  as  in  an  exhibition,. 


J  755.     August  10.     M*Intosh  of  Aberander  against  John  Bayllix. 

Pkescription  of  land-rents  runs,  notwithstanding  the  master  was  debtor 
to  the  tenant  during  the  five  years  in  another  debt,  wherein  these  debts  might 


^  I 


No.  3*. 


Ne.  H'k 
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Mo.  9S.  have  been  compensated,  and  that  debt  so  far  extinguished-;  yet  the  prescrip- 
tion runs  of  the  rents,  and  the  master  cannot  plead  compensation  unless  he 
prove  resting  owing  by  oath.  Vide  5th  July  1681,  Dickson  agidnst 
Macauley,  (DiCT.  No,  288.  p.  1 1090.) 

m 

See  Ainslie  against  Watson,  25th  July  1738,  voce  Adjudicatiok. 

See  Graham  against  Reid,   7tli  November  1 785,  voce  Geounds  and 
Warrants, 

See  Rowand  against  Lang,  13th  June  1738,  voce  CAtTXiONER, 

See  Storie  against  Pollock,  9th  December  1788,  voce  Wadset. 

See  Ross  against  Ross,  18th  January  1751,  voce  Servitude^ 

See  NoTEcr. 
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17S4.    February  8. 

Thomas  Wallace  of  Cavinhill  against  Robert  Dickie. 

A  MERCHANT  having  transmitted  to  his  correspondent  his  account-cur^  No.  1  • 
Tent,  from  which  a  balance  arose,  and  afterwards  a  second  account  debiting 
himself  with  that  balance,  upon  which  a  balance  arbse  due  to  liim,  and  his 
correspondent  having  afterwards  sent  him  an  accoimt  of  subsequent  nego- 
tiations, debiting  himself  with  the  balance  of  that  second  account,  the  cor- 
respondent was  thereby  found  foreclosed  from  objecting  to  tlie  first  account, 
the  balance  whereof  had  been  so  carried  forward* 


1784.     July  12. 
Lady  Carnbgy  Kinfaw  ns  against  William  Lyon  and  His  Spouse. 

Provision  of  the  whole  in  case  of  no  children,  and  of  a  third  in  ca«c  of       No.  d» 
children,  to  a  wife  in  a  contract  of  marriage,  indudes  heirship  as  well  as 
others.    (See  DiCT.  No.  22.  p.  11,356.) 


I7S5.    January  16. 
Creditors  of  Dr  Brownlee  against  Stevenson  His  Relict,  and 

Cleland  Her  Husband. 

Donations  inter  xnrum  et  uccorem,  though  always  presumed,  yet  the 
onerous  cause  may  be  astructed  by  such  documents  as  the  nature  of  the 
right  and  case  will  admit.    (See  No.  5.)     . 


No.S 


Ko.  4. 


JNlo.  5, 


N«we. 


No.  7. 
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1 135.    July  8.  Seeks  offmrut  Udket  of  that  Ilk. 

Though  debitor  non  prcesumitur  donare,  yet  a  man  having  assigned  to 
his  wife  in  liferent,  and  to  his  son  in  fee  7000  merks,  and  in  case  of  bis  son's 
death,  the  fee  also  to  the  wife,  upon  the  narrative  of  love  and  favour,  and 
other  onerous  causes,  the  wife  being  provided  to  a  jointure  of  500  merks 
per  annum  in  case  of  children,  and  in  case  of  none  to  the  liferent  of  17,000 
merks ;  for  which  she  adjudged  her  husband's  estate  }-^the  son  having  died, 
whereby  the  wife  got  the  whole  7000  merks,  the  Lords  found  that  the 
annualrent  of  the  7000  merks  must  impute  in  part  payment  of  her  jointure, 
but  not  the  stock  that  she  got  as  substitute  to  her  son. 


17S5.    July  II. 

Ckeditoks  of  Dii  Brownlee  agaimt  Stevenson  His  Relict. 

Remuneuatoey  donations  betwixt  husband  and  wife  not  revocable  by 
the  donor,  nor  quarrellable  by  his  creditors,  as  in  Jraudem  credilorxm. 
(See  No,  8.) 


1 736.    February  25.        TnoArsoN  affainst  Kerr.. 


Novation  not  inferred  where  it  can  bear  a  different  meaning ;  and  tlici-e^ 
fore  one  in  his  second  contact  of  marriage  having  provided  6000  merks  to 
the  children^  and  obliged  him  to  lay  it  out  on  land,  ann^jtalrent,  &:Ci  and  his 
son  and  heir,  after  his  death,  giving  the  only  child  a»  heritable  bond  of 
6000  merks,  expressly  in  implement  and  satisfaction  of  that  provision ;  this 

was  found  to  be  no  innovation  or  extinction  of  the  fatlxer's  obligement,  but 

* 

a  corroboration  of  it.. 


1736.    November  19;        Fisher  against  Campbells 


A  CAUTIONER,  after  signing,  giving  the  writing  to  another  cautioner, 
that  is  not  a  delivery  to  the  creditor,  and  if  be  dies,  it  camjot  be  delivei^d 
after  bis  deaths 
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1737.    Jarmary  14. 

Trustees  and  Creditoes  of  Roseberry  againM  Geddes  of  Scotstow», 

A  DEBTOR  having  disponed  his  estate  to  his  creditors,  one  of  the  creditors 
lay  by  and  allowed  the  other  creditors  to  continue  in  the  belief  that  he  had 
also  acceded,  till  he  used  diligence  by  arrestment.  The  Lords  found  that  he 
could  not  have  any  benefit  or  preference  by  these  arrestments.  Upon 
appeal  affirmed. 


1737.    Janxutry  25.     Golbie  against  The  Creditors  of  Poldeax. 

Instrumentum  nan  repertwn  apud  creditor  em  prcesumitur  solutumc 
The  meaning  is  not  actual  payment  or  satisfaction,  but  that  the  creditor  has 
no  gix>und  of  action  on  that  instrument^  thougli  he  may  have  for  the  same 
debt,  as  in  the  case  of  original  bonds  and  bonds  of  corroboration.  Therefore 
one  who  owed  L.84  sterling  by  bond,  on  which  diligence  had  followed* 
having  given  a  new  blank  bond  for  SCO  merks  under  back-bond  by  the  cre- 
ditor, that  upon  payment  of  this  300  merks  the  former  bond  should  be 
discharged,  but  in  case  of  not  punctual  payment  of  the  300  merks  at  the 
terms  therein  contained,  then  all  diligence  might  proceed  on  the  L.84  bond« 
and  in  that  case  the  300  merks  bond  to  be  given  up ; — ^the  Lords  sustained 
process  on  the  L.84  sterling  bond,  though  the  creditor  could  not  produce 
the  SCO  merks  bond,  and  found  that  though  that  bond  did  not  appear,  yet 
it  was  not  presumed  to  have  been  paid,  and  that  the  condition  in  the  back-' 
bond  not  being  purified,  the  L.84.bond  remains  a  subsisting  debt. 


1 737.    November  1 7.  Pew  against  Mercer. 

A  TACK  being  given  for  three  nineteen  years,  of  about  90  acres,  by  the 
Town  of  Edinburgh,  with  a  reserved  power  to  feu  some  acres  for  the  im- 
prot^ement  of  their  rent ;  and  having  feued  first  16  acres,  dnd  thereafter  24 
acres  more  to  the  same  person ;  the  Lords  found  that  the  clause  did  not 
empower  them  to  grant  the  second  feu  of  24  acres,  and  tlierrfore  reduced 
it  during  the  tack. 

3  N  2 
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AijPEKD.  ir.]  PRESUMPTION.  [EwHia* 

1737.    November  17.        Mary  Dick  against  Mrs  Cassie. 

A  MAN  in  his  contract  of  marriage  with  his  second  wife,  having  recited 
a  bond  of  1000  merks  given  by  him  as  a  provision  to  a  daughter  of  his  first 
marriage,  and  having  a  few  days  before  his  death  disponed  his  whole  effects 
to  his  second  wife,  he  there  again  mentioned  the  1000  merks  bond.    The 
wife  continued  her  possession  and  intromission  with  the  defunct's  whole 
writs  and  effects,  without  in ventoiy,  and  without  any- authority  of  a  judge. 
And  therefore  the  Lords  found  the  existence  of  the  bond  at  the  dates  of 
these  writings  (the  contract  and  isposition)  sufficiently  proven ; — and  the 
child  being  minor,  found  it  presumed  that  the  bond  was  in  the  father's  cus* 
tody  for  her  behoof;  and  that  from  the  defender's  acknowledged  introinis- 
sion  with  the  repositories  without  tlie  authority  of  a  Judge,  it  is  to  be  pre- 
sumed that  tlie  ddender  abstracted  the  bond,  or  suffered  it  to  be  lost ;  and 
therefore  found  her  liable  for  the  debt.     Vide  inter  eosdem  voce  Husba^u 
AND  Wife,  No.  9. 


1741.    July  8.  Watson  a^a//i*<  Rose. 

Servants  wages,^— none  due  where  there  was  no  paction,  thougfi  tlie 
'  servant  had  served  others  for  wages,  where  by  the  circumstances  it  ap- 
peared, that  this  service  without  wages  was  better  than  any  wages  he  got 
before. 


1 743.    July  30.     William  Carstairs  against  Stewart  of  Duneani. 

A  Lady  who  went  abroad  in  1660  and  never  returned,  presumed  alive 
tin  she  was  100  years,  old,  unless  some  evidence  of  her  death  were  offered- 


n44.    June  se.     Eael  of  Wigton  against  The  ConNTses  Dowageii^ 

A  disposition  by  a  husband  to  his  wife  of  bed  and  table  linen^  sewings, 
tea-plate  and  dressing-plate,  found  not  revoked  by  a  posterior  genemL  trust, 
dii^positioni,  or  settlement^,  conveying  inter  aliuy  all  gold  and  silver,  coined: 


AWENto.  n,]  PRESI/MPTIOK-  [Elchtks. 

-and  uncoaiied,  goods  and  gear,  that  he  should  have  at  his  death,  with        No.  li, 
directions  to  sell  the  whole,  (except  the  household  iumiture)  which  he  ap- 
pointed  to  remain  in  his  house. 


1744.    July  81  •  Malcolm  against  Dr  Balfour. 

Payment  of  physician's  honoraries  presumec^  unless  from  circumstance^ 
it  appear  probahle  they  were  not  paid. — ^Which  last  is  the  case  of  Death*^ 
bed  Sickness. 


1 744.  November  I  o.        Earl  of  Wigton  against  The  Countess. 

A  provision  of  household  furniture  to  a  wife,  was  tliought  not  to  in- 
clude family  pictures,  nor  a  kitchen-grate  and  stove,  holes  fixed  as  usual, 
nor  a  boiler  for  meat  to  cattle  ;  and  on  that  account  a  bill  of  advocation 
was  passed. 

1 745,  February  7-       John  Weir  against  William  Stetsll.. 

Weir  of  Wygateshaw  having  no  diildren,  disponed  his  estate,  which  was 
considerable,  to  $teell,  his  sister's  son,  and  other  relations,  passing  by  his 
only  brother^  to  whom  he  left  but  10  merks,  by  several  di^ositions,  re-- 
serving  his  own  l2ere/it,.  and  ample  powers  to  elter,  &c..  Thereafter  having 
married,  he  in  the  contract  of  maniage,. promised  the  whole  (except  a  trifle)- 
to  the  heirs  of  the  marriage,  whom  failing,  to  his  heks  and  assignees  what- 
soever, and  died  in  about  14  days  after,  but  tlie  law  was  dispensed  with 
anent.the  marriage  subsisting  year  and  day..  The  bi:otlier  raised  brieves 
for  serving  heir,,  which  we  advocated,  see  inter  eosdem  xx>ce  Service  of 
ITeirs,  and  I  reported  the  debate,  and' the  Lords  thought  the  dispositions 
not  revoked  by  the  contract  of  marriage^  but  for  clearing  the  matter,  and 
what  the  defunct  intended,  allowed  proof  by  witnesses- of  some  expressions 
uttered  by  him  while  on  death-bed,  1 9th  December  1 744  v  and  that  proof 
being  brought,!  the  Lords  found  the  dispositions  not  revoked..  I  confess  the 
virhole  proceeding  surprised  me  much  :  But  before  leading. the  proof,  the 
parties,  I  was  told,  had  agreed,  and  the  brother  got  L.  1000  sterUng,  and 
stopped  presenting  a  reclaiming  biU  against  the  first  intferloaitor,  allowing^ 
a  proof  by  witnesses.    (See  Dict.  No.  25.  p.  11 ,359.) 


No.  15. 


No.  16. 
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No.  18. 
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Append.  II.]  PRESWiMPTION.  [Elchies. 

174.6.    Jitly  86.    RuDDiMAN  (T^aiTw^  Tlie  Trades  Maidest  Hospital. 

Blank  writs,  when  presumed  filled  up  and  ddivered  ?  Dedded  in  con- 
formity with  1  Sth  June  1746,  Earl  of  Caithness  and  Mr  Francis  Sindaic 
against  Mr  SincUur  of  Ulbster,  voce  Prescription.  (See  Dict.  No,  232. 
p.  11,562.) 

17*9.    January  10. 

Margaret,  ice.  Nairn,  against  The  Creditors  of  Nairn  of  Greenyards* 

Notwithstanding  of  a  dause  of  return  in  an  heritable  bond  of  John 
Nairn  of  Greenyards  to  his  brother  Robert,  which  was  granted  in  imple- 
ment of  a  settlement  made  by  Lady  Drumbibbs,  their  aunt,  a  gratuitous 
assignation  of  ii807  merks  of  it  to  the  daughters  of  his  eldest  brother,  in 
remuneration  of  good  deeds  done  by  the  said  eldest  brother  to  him  Robert, 
viz.  the  expense  of  his  education,  and  afterwards  alimenting  him  in  his  own 
family  was  sustained,  these  good  deeds  having  been  proved. 

See  June  28th  1749,  Wemyss  against  CJlerk,  No.  82,  voce  Prescrip- 
tion. 

See  Notes. 
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PRINCE  OF  SCOTLAND. 


1751.    December  17. 

Succession  of  the-Peincipality* 

* 

Lord  President  acquainted  the  Court  of  a  message  he  had  from  the 
Barons  of  Exchequer  desiring  a  conference  with  us^  or  a  Committee  of 
our  number ;  and  five  were  named.  Lord  President,  Lord  Justice-Clerk, 
Lord  Milton»  Lord  Rilkerran,  (a  vassal  of  the  Principality)  and  I ;  and 
accordingly  we  met,  17th  December  11(21,  (all  except  Baron  Clerk  and 
Lord  Kilkerran,  who  were  confined  with  the  gout)  in  the  Advocate* 
Library,  and  Lord  Chief  Baron  acquainted  us  of  the  reason  of  demanding 
the  conference,  viz.  to  know  the  opinion  of  the  Court  of  Session,  whether 
the  principality  did  after  the  death  of  Frederick  Prince  of  Wales  devolve  to 
his  eldest  son  George,  now  Prince  of  Wales,  or  if  it  has  reverted  to  the 
King  his  &ther ;  which  was  necessary  for  them  to  know  that  they  might 
determine  how  to  enter  the  vassals  of  the  principality  both  heirs  and  shi* 
gular  successors.  The  President  was  clear  that  the  right  is  in  the  Prince  of 
Wales,  and  I  inclined  to  the  same  opinion  for  reasons  that  I  have  set  down 
on  a  paper  apart4  Justice*Clerk  was  no  less  clear  tliat  the  right  was  reverted 
to  the  Crown,  and  the  Barons  seemed  to  lean  to  his  opinion.  There  were 
few  authorities  or  facts  mentioned  other  than  those  in  the  Collection  made 
with  great  labour  by  Mr  George  Chalmers,  a  writer  to  the  signet.  Only 
Baron  Kennedy  observed,  that  the  Dauphinate  of  France  went  not  only  ta 
eldest  sons  like  the  Duchy  of  Cornwall,  but  went  also  to  grandsons,  and 
Levris  the  X1V»  had  lived  to  see  three  generations  of  Dauphins  all  descended 
of  him,  and  that  made  it  more  difficult  to  discover  wlietlier  oju:  Principality ,^ 
which  seems  to  have  been  first  given  to  tlie  eldest  son  by  our  James  the 
IIL,  was  erected  upon  the  model  of  the  Dauphinate  of  France,  with  which 
country  we  were  then  so  closely  connected,  or  on  the  model  of  the  Duke- 
dom of  Cornwall,  considering  liow  much  of  our  law  King  James  the  I.  bor- 
rowed from  England  after  his  captivity  there.  The  conference  lasted  two 
hours  and  a  haM^  and  we  came  to  no  resolution ;  only  it  was  agreed,  that 
Lord  President  should  state  the  question  to  the  Court  of  Session*  which 
however  was  never  done.. 


No.  1. 


Append.  IL] 


PRINCE  OF  SCOTLAND. 


[ELCHIEk, 


No.  2: 


1 750.    June  9.        Earl  of  Lauderdale,  Supplicant. 

* 

Earl  of  Lauderdale  having  lands  holden  of  tlie  Prince  lying  locally 
in  Mid  Lothian,  but  by  annexation  in  Renfrew,  prayed  warrant  by  reason 
of  the  late  act  abolishing  heritable  jurisdictions,  to  the  Chancellary,  to  issue 
precepts  to  the  Sheriff  of  Edinburgh  to  infeft  liim.  The  Court  doubted 
whether  the  Prince  now  can  have  a  Chapel  and  Chancellary  ?  2«fo,  Whether 
the  act  extends  to  the  case  of  taking  infeftments,  which  is  no  point  of  juris- 
diction ;  Stiby  By  what  rule  the  King^s  Chancellary  issued  precepts  for  in- 
fefting  in  the  Prince's  lands,  more  than  in  those  of  any  other  subject  supe- 
rior. We  found  that  the  brieve  ior  the  service  should  be  directed  to  the 
Sheiiff  of  Edinburgh,  but  refused  to  interpose  further. 


See  Notes. 
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ArrEND.  II.]  [ELCHiBi* 


PRISONER. 


1 733.    December  7.  A.  against  B. 

Prisoner  taking  the  benefit  of  the  act  of  grace,  vbs,  32d  act  1696,  must 
dispone  in  favours  of  the  incarcerator  only,  and  not  of  his  whole  creditors. 
This  by  the  President's  casting  vote. 


1 734.    July,  18.        Hay  against  The  Jailor  of  Edinburgh. 

The  Jailor  detaining  a  prisoner  for  his  fees  or  furnishing  liable  by  S2d 
act  1696  to  aliment  as  well  as  other  creditors. 

%*  The  same  found  20th  December  1 784,  Rattray  against  -Btmd.— Also 
20th  January  1 736,  William  Stark  against  Eund. — ^Also  Idth  December 
1737,  John  Hopkins  against  Eund. 


1 736.    June  25.        Duff  of  Cubbin  against  His  Crebitors. 

Cessio  BoNonuM  can  come  into  the  Inner-House  only  by  great  avizan« 
dum,  and  not  by  report 

So 


No.  1. 


No.  2. 


1 734-.    July  26.  Rattray  against  Thomson. 

Refused  the  benefit  of  the  act  of  grace,  where  there  is  a  proof  or  very  vio-        No,  5. 
lent  presumptions  of  fraud  in  secreting  efiects. 


1734.    Xmemher  15. 

M*Intosh  against  Provost  Dawson. 

Prisoner  in  the  messengers  hands  on  a  caption,  is  in  the  eye  of  law  as       ^^'  *' 
much  a  prisoner  as  if  he  were  in  jail ;  and  tiia^efore  having  presentied  before 
xne  a  bill  of  suspension,  the  question  was.  How,  and  what  execution  should 
be  sisted  till  it  was  answered  ?  and  the  Lords  directed  me  to  sist  execution 
except  imprisonment. 


No.  S. 


Ai^PEND.  IL]  PRISONER.  [Elchies. 


1 738.    Fehruai^  21.       'Gordon  against  Bie^nie. 

No*  e.  PooK  PRISONER,  getting  the  benefit  of  the  act  of  grace,  naay  be  im- 

prisoned anew  for  debts  afterwards  contracted.     And  why  not  for  anterior 
debts  at  the  instance  of  otlier  creditors  ? 


No.  7. 


Noi.  W. 


1744.     Julys':.  Bv^GK  of  WiCK,  Svpplicaiit. 

A  BURGH  representing  that  they  were  rebuilding  the  prison  which  was 
become  ruinous,  prayed  for  warrant  to  transport  a  prisoner  they  had  for 
debt  to  a  prison  in  another  shire,  which  the  Lords  refused. 


1744.    June  21.        M^Fadzeax  against  Naismith. 

>(0.  8^  The  party  falling  sick  before  the  day  of  presentation,  so  as  he  could  not 

safely  be  carried  to  the  place  to  be  presented,  of  which  sickness  he  after- 
wards died,,  which  the  cautioner  told  as  his  excuse  at  protesthig  the  bond ; 
that  defence  was  sustained  for  the  cautioner, — and  he  was  assoilzied. 


1 75 1  •    November  9,  1 9. 
Malloch  against  REXiicx  and  Children  of  Fultox  of  Achinbuthie. 

No.  9*  Malloch  being  convicted  of  the  murder  of  Fulton  of  Achhibuthie  and 

condenaned,  obtained  a  remission ;  on  pleading  wliich  the  Court  of  Justiciary 
ordered  him  to  be  detained  in  prison  till  he  found  sufficient  caution  for  an 
assythment  to  be  modified m  Exchequer;  and  they  modified  L J 00  sterling, 
upon  which  he  pursued  a  cessia  bonoj^im ; — and  after  a  full  hearing  in  pre- 
sence,, we  found  that  tlie  cessio  could  not  operate  against  the  assythment. 


1752.    Fehruary^  20.        John  Drysdale,.  Supplicants 

Where  the  bankruptcy  was  occasioned  by  carrying  on  smuggling,  and 
losses  thereby  sustained,  the  Lords  reftised  to  dispense  with  wearuig  the 
dyvours  habit.  They  thought  that  it  could  not  be  called  breaking  by  mis- 
fortune as  the  act  of  Parliament  expresses  it,  and  far  less  by  innocent  mis- 
fortunes as  the  act  of  sederunt  1688  expresses  it,  no  more  than  if  it  bad 
been  by  gaming.  The  Court  was  not  indeed  quite  unanimous,  but  it  carried 
by  a  -gr^at  majority. 

See  Notes-. 


APPE^'D.  II.]  [EJ.CHIE8. 


PRIVILEGE. 


1 735.     July  2fi. — 1 786,  Feb.  5. 

YouxG,  Constable  of  Abbeyhill,  against  Brigadier  Moyt.. 

A  DECLARATOR  of  immunity  from  quartering  soldiers,  against  the 
General  sustained,  without  calling  the  Officers  of  State. — Found  that 
Abbeyhill  is  not  liable  to  quartering.  The  Lords  thought  that  the  act  con- 
fined quartering  to  burghs  royal  or  of  regality,  or  market  towns,  including 
the  suburbs  of  these  biu*ghs,  as  well  as  the  burghs  themselves,  and  therefore 
would  include  Calton,  Potterrow,  Portsburgh^  &c. ;  but  they  thought  the 
Abbeyhill  no  suburb  either  of  Edinburgia  or  Canongate.  And  accordingly 
tlie  like  declaration  being  brought  by  Calton,  we  unanimously  (loth 
February  1 74-  i»)  found  them  not  exeemed.  Their  chief  argument  was  that 
they  were  no  suburb,  being  lately  acquired  by  the  town  from  another 
superior. 


1 7*  1 .    November  24.    Inhabitants  of  Orkney  agaiiist  Shetland, 

Found,  that,  by  the  43d  act  1685,  horning  cannot  be  used  against  the 
inhabitants  of  Orkney  and  Shetland  on  less  than  40  days,  even  thougl^pro- 
ceeding  on  the  Steward  of  Orkney's  precept ;  because  still  it  is  by  warraiit 
of  this  Court.  And  found,  that  horning  against  them,  even  on  inland  bills 
of  exchange,  behoved  also  to  be  on  40  days,  notwithstanding  the  act  1681 

extended  to  hiland  bills  by  the  act  1696. 

* 

%*  TVeZf?  Two  Histories  of  Orkney  in  the  papers  of  the  Earl  of  Morton 

against  His  Vassals,  24th  June  1 747. 


1 74. 1 .    December  8,    Creditors  of  The  Earl  of  Huaie. 

The  question  being  reported.  Whether  a  competition  among  the  creditors 
<«i  the  estate  of  the  Earl  of  Hume»  who  is  now  «  Lord  of  Parliament,  miglit 

S02 


Na  1. 


No.  2. 
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Append.  II.]  PRIVILEGE.  [Elchies. 

No.  3.  proceed,  notwithstanding  Ids  privilege  of  Parliament,  in  respect  he  seemed 
to  have  no  interest  in  the  decision  of  that  competition  ? — it  was  found  that 
the  competition  must  stop.  It  was  also  questioned  what  evidence  \^as  ne- 
cessary in  Courts  of  Justice  of  privilege ;  and  it  was  said  that  anciently  write 
of  privilege  under  the  Great  Seal  were  necessary  ;  but  that  for  100  years 
they  had  been  disused,  and  now  either  the  return  itself  must  be  produced 
in  Court,  or  a  certificate  from  the  clerk  of  the  Crown,  of  the  party  being 
returned  a  member  of  the  House  of  Commons ; — but  that  as  to  a  Peer  in 
England  no  evidence  is  necesssry.  But  quoerCy  What  evidence  is  sufficient 
in  the  case  of  a  Scots  Peer,  who  has  no  privilege  but  by  being  elected,  and 
whose  election  is  also  retiurned  to  the  Crown  Office  ? 


No.  4. 


No.  5. 


1741.    Deceviher  17.        Reid  against  Balfour  and  Others. 


That  the  town  of  Edinburgh  could  not  grant  to  any  person  the  exchi 
sive  privilege  for  21  years  of  having  a  stage  coach  betwixt  Edinburgh  and 
Leith, — a  bill  of  suspension  passed  upon  that  reason ;  and  a  reduction  or 
declarator  against  the  Ma^strates  foinid  not  necessary.  This  was  at  passing 
the  bill  of  suspension  of  the  Magistrates'  sentence  stopping  Reid ;  and  after- 
wards we  suspended  it  simplkiter. 


GuiLDRY  of  Dunfermline  against  The  Tradks- 
1743.    January  26,  Nock  24. 

A  CRAFTSMAN  in  Roy al  Burghs  cannot  tiU  he  renounce  his  Craft  sell  by 
retail  any  ware  or  merchandise,  whether  Scots  or  foreign.  Only  by  decreet- 
^bitral  of  thd  convention  of  estates,  the  Crafts  of  Dunfermline  may  retail 
Scots  wares,  which  was  found  binding.  But  a  Craftsman  may  keep  a 
tavern  for  selling  either  wine  or  other  liquora  foreign  or  domestic  to  be 
drunk  in  their  own  houses,,  but  not  to  be  consumed  elsewhere.  And,  24tli 
November  1 743»  adhered  again,  notwitlistanding  a  proof  brought,  that  in 
Edinburgh  retailers  are  forced  to  enter  vnith  the  Guildry,  but  if  he  is  a 
Craftsman,  they  allow  him  still  to  continue  in  the  exercise  of  his  Craft. 

See  Notes.. 


Append.  II.]  [Elchies. 


PRIVILEGED  DEBT. 


1 737.    January  11.        Graham  against  Goedons  of  Craiclilaw. 

Relicts  mournings  ; — Action  sustained  for  them  at  the  merchant  fur- 
nisher's instance,  directly  against  the  heirs  cum  hcjiefido^  and  a  sum  modi- 
fied (less  than  Ids  account)  suitable  to  the  husband's  circumstances,-'  as  they 
were  believed  to  be  during  his  life,^  not  what  they  came  out  after  his 
death. 

See  Notes. 


PRIZE. 


1751-    November  27.        Caftain  Carswell  c^ahist  Marshall. 

Res  bello  captje  in  time  of  the  Rebellion ;— I»  the  process  at'  Marshall's 
instance  against  Captain  Caiswell,  for  die  value  of  a  liorse  said  to  have 
been  taken  from  Marshall  by  the  rebels  in  1 746,  and  tlieveafter  retaken 
from  them  by  the  Berwick  Militia,  the  Lords  had  found  5th  January  1 7^0, 
(but  omitted  to  be  then  marked)  that  the  property  was  not  transferred  either 
by  the  capture  by  the  rebels,  or  the  retaking  by  the  ]\filitia,  and  allowed 
the  pursuer  to  prove  his  property,  and  the  defender  to  prove**  that  he  had 
eofl  him ;  Carswell's  allegiance  being  that  Captain  Grozett  bought  him  at 
roup  at  Berwick,  and  made  him  i;he  Company's  bat-horse,  for  whidi  the 
King  allows  L.10  sterling ;  that  Grozett  being  killed  at  Culloden,  the  defen- 
der got  the  Company  with  that  horse  as  the  bat-horse ;  and  if  he  hud  not 


No.  1. 


No.  £. 
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No.  1.  got  him,  Grozett's  executors  must  have  paid  liim  the  L.IO.  The  piirsuei* 
proved  his  property,  and  the  defender,  that  he  got  him  in  place  of  L.IO 
for  the  Company's  bat-horse.  Shewalton  found  Carswell  liable  for  L.12  as 
the  value  of  the  horse  when  arrested  by  Mai-shall  at  Glasgow,  found  him 
not  entitled  to  be  repaid  any  thing  for  his  getting  him  as  the  Company's 
bat-horse,  and  found  lihn  liable  in  expenses ;  and  on  a  reclaiming  bill,  the 
majority  of  the  Court  adhered.  President  and  Justice-Clerk  differed  from 
the  former  interlocutor,  ,^th  January  1750.  But  though  I  agreed  with 
tliat  interlocutor,  yet  I  thought  that  whoever  recovered  goods  taken  by 
rebels,  should  be  kept  indemnis,  and  be  repaid  all  that  they  cost  them,  aiid 
therefore  he  should  be  allowed  the  L.IO  for  a  bat-horse  to  the  Company.  And 
President,  Justice-Clerk,  and  IMilton  voted  on  the  same  side ;  and  as  to  ex- 
penses, not  only  we  four,  but  also  Dun  and  Woodhall  were  against  the  in- 
terlocutor. 


V 


1752.     February  28. 

SuTHERXrAND  of  Mciklc  Torbell  against  Moxno  of  Achanny. 

^'^-  ^'         Ix  April  1 746,  Sutherland  of  Meikle  Torbell,  by  order  of  Earl  Suthei-- 
land,  went  with  a  party  to  country,  and  drew  away  a  good  many 

cattle  belonging  to  M*Kenzie  of  Ardloch.  JMonro  of  Achanny,  as  creditor 
to  Ardloch,  arrested  and  pursued  forthcoming  of  these  cattle,  or  the  value. 
Sutherland  pleaded  the  indemnity*  Replied,  not  relevant  either  as  to  cattle, 
yet  extant,  or  as  to  cattle  sold,  whereof  the  defender  still  retained  the 
price.  The  Lords  found  that  if  Ardloch  was  engaged  in  the  llebellion, 
there  lies  no  action  for  the  price.  The  President  thought,  that  in  that  case 
the  property  was  transferred,  as  if  they  had  been  taken  in  lawful  war,  and 
quoted  as  a  precedent  a  judgment  of  tlie  House  of  Lords,  on  Lwd  Lovat's 
petition,  before  or  during  his  trial,  complaining  that  his  strong-box  had  been 
taken  away,  and  praying  restitution.  Some  of  us  doubted  gi^atly  of  that 
point  of  law,  because  the  Rebellion  notwithstanding,  our  munidpid  laws 
remained  still  binding  on  all  parties,  which  made  an  act  of  indemnity  ne- 
cessary, and  it  seems  contrary  to  Grotius's  opinion,  Lilx  S.  Ch.  6.  Dejure 
belli y  iti  fine ; — ^but  thought  it  within  the  indemnity,  except  as  to  cattle  ex- 
taiit,  and  there  were  none  sudi ;  for  the  act  of  taking  away ,  and  even  sell- 
ing, was  both  indemnified  and  justified ;  and  though  the  former  proprietor 
might  have  m  vindicatio  if  the  goods  were  extant,  yet  he  had  none  for 
the  price ;  and  if  he  had  taken  money  and  disposed  of  it,  that  would  also 
have  been  indemnified ;  however,  the  interlocutor  was  in  tlie  above  tenns^ 
11th  December  1751.    Thereafter,  Sutherland  applied  f«  Ids  expenses,  h\ 
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terms  of  the  act  of  indenmity,  and  the  Ordinary  (it  seems  after  advising  No.  2. 
with  the  Court)  found  none  due,  because  the  defender  was  not  assoilzied 
on  the  indemnity ;  but  on  a  reclaiming  bill  and  answers,  the  Court  so  far 
altered  their  opinion,  they  thought  the  defender  was  within  the  indem- 
nity, and  not  the  less  entitled  to  the  benefit  of  it  that  Ardloch  was  a 
rebel,  and  therefore  found  the  pursuer  entitled  to  his  full  expenses,  28th 
February  1752. 

See  NoT£& 


V 


1 
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PROCESS. 


1733.    December  7. 

Ann  Sbmple,  and  Iler  IIusdaxd,  againd  John  Skmple, 

Though  a  party  refuse  to  depone,  it  signifies  nothing,  unless  the  term 
be  eircumduced,  and  he  holden  as  confessed,  before  liis  death. 


1734.    June  25.  Gray  and  Cojibett  against  Gray. 

Ej[CEPtio  falsi  omhiom  ipLTiMA,  After  9  suspender  had  undertaken  to 
improve  a  writ  and  consign  the  L,40,  and  the  charger  had  -  abidden  by  the 
writ,  the  su^^>ender  was  not  allowed  to  r^eur  to  other  reasoi)A  of  suspension^ 


1734.    Jtdy  3.        Waudlaws  agaimt  Sw  Gs:o»&£  W4itj>LAW. 

A  LADY  concurring  with  her  husband  in  the  sale  of  her  jointure  lands, 
did,  many  years  after  his  death,  bring  an  action  against  his  heirs,  winch 
they  called  a  remuneratory  action.  But  the  Lords  demurred  whether 
there  could  be  such  an  action ;  but  thougjit  that  if  he  got  the  price  of  the 
land,  which  is  presumed,  then  this  being  so  far  donatio  inter  virum  et  vcco* 
rem,  and  revocable,  another  kind  of  aption  nu^t  be  for  her  Uftw&^f  or 
dan^ges.    Vide  inter  ^osdcm  voce  Condition,  No.  )• 


1 734.    July  26.  A  against  B. 

The  Lords  gave  the  defender  his  expenses  oi  protestation  for  not  insist- 
ing, though  it  seemed  not  very  agreeable  to  the  regulations  1672,  that 
gives  a  defender  in  that  ca^  L.8  Scots  only  in  c^e  the  pursuer  afterwards 
insist.    Referente  Drununof e. 


1735.    Jantuiry  21. 

Craik,  and  Castle-Stewart,  Her  Husband,  against  The  Daughters 

of  Ducn&AE. 

D£CBS£T  against  «  pursuer,  m  absence  ci  the  de&ndo-,  as  effectual  as 
Mitweteinfiro.  Afbmed  in  Parliament  in  J 7^S.  Vide  Tailzie.  (See 
DiCT.  No.  S43.  p.  12,195.) 


No.  t. 


No.  2. 


No.  S. 


No.  4. 


No.  5. 
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PROCESS. 


[Blchiei. 


N«.  6. 


1735.    June  19. 

Andrew  Lees  against  Sir  Hugh  Montgomery,  and  Other  Creditor* 

of  Graham  of  Kilmanan. 

Competent  and  omitted  a  good  defence  against  reduction  of  a  decreet 
of  ranking,  as  well  as  others ;  but  nofviter  veniens  ad  notUiam  is  relevant  to 
elide  it ;  but  whether  this  reply  may  be  proved  by  the  pursuer's  single 
oath;  or  if  he  must  prove  it  aliunde 9  depends  on  circumstances  ;--<-8nd  in 
this  case  the  pursuer's  oath  refused. 


No.  7- 


1786,1    June  ^9.     M^Kenzie  agaimt  Colonel  Farquhar's  Heirs. 

Decreet  pronounced,  but  not  extracted^  the  defender  dying,  liis  lieir, 
though  not  called,  allowed  to  compear  and  defend,  he  offering  to  sulgect 
himself  to  the  passive  titles. 


No.a 


17S0.    Deeeviber  n.        Earl  of  Sutherland  «^am^/ Dunbar^. 

Summons  being  cut  and  a  half  sheet  taken  out,  and  a  new  one  battled 
in  its  place  after  the  process  had  been  insisted  in,  the  Lords  sustained  the 
objection,  and  found  that  the  instance  perished. 


No.». 


1 737.    Ndvember  22.        Hume  against  Hume. 

Libel  in  a  contravention  of  lawburrows,  not  allowed  to  be  amended 
afler  the  defender's  death,  in  a  transference  ag9.inst  his  lieir,  after  an  aQt 
pronounced^,  though  not  extracted. 


Wd.10. 


1 788-    January  6.        Creditors  of  Winram  of  Eyemouth. 

Interlocutor  founded  upon  an  error  in  fact,  is  not  bindhig  as  a  re^ 
judicatay  but  may  be  altered,  and  was  altered  after  several  years.  Vide 
/Bankrupt,  No.  12. 


I 
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1739.    July  17.  GoBBON  against  Castlemain. 

A  PURSUEE  in  this  Court,  upon  a  bUl,  taking  it  out  of  the  proeess,  and 
sueing  upon  it  in  a  foreign  country  (London)  found  to  be  no  contempt  of 
authority,  nor  ground  for  a  summary  complaint. 


1741.    June  5.        Sir  James  Stewart  of  Burray  against  Gray. 

There  being  a  process  of  oppression  at  the  instance  of  13  pursuers 
against  1 7  defenders,  for  fourteen  different  acts  d£  oppression,  the  Lords 
found  that  the  process  could  oidy  proceed  at  the  instance  of  one  pursuer 
and  no  more,  unless  there  were  two  or  more  pursuers  aggrieved  by  the 
same  act,  and  who  in  that  case  might  join  together. 


1741.    July  29.        Black  against  George  Gordon. 

The  Lords  granted  to  a  pursuer  letters  recommendatory  to  the  Parlia- 
ment of  Bourdeaux,  that  they  would  certify  or  inform  the  Court  what  was 
the  law  of  France  in  certain  matters  litigated  in  this  Court,  and  named  a 
Committee  to  search  for  precedents. 


1742.    June  2.        Magistrates  of  Forfar. 

SuifMONS  blank  in  the  days  of  compearance,  when  insisted  in,  though 
the  execution  referred  to  the  days  in  the  summons,  being  thereafter  fiUe4 
up  to  the  19th  and  20th  November,  and  the  defenders  afterwards  produ- 
cing the  copies,  whereof  one  was  to  the  19  th  and  25th  November,  and  the 
next  to  the  19th  and  27th,  that  objection  was  sustained  to  cast  the  process, 
which  in  its  consequences  was  not  only  peremptoricB  instantice,  but  also 
causae,  being  the  reduction  of  an  election. 


1 748.    Xovember  23.        Hunter  against  Hamilton. 

ExcEPTio  FALSI9  though  proponed,  and  the  pursuer  has  abidden  by,  yet 
till  a  term  for  proving  be  assigned,  the  exception  may  be  passed  from,  and 
other  defences  proponed.  • 

3P2 


No.  IL 


No.  12. 


No.  lA 


No.  14k 


Na  15. 


L 


No.  16. 


No.  1 7. 


No.  18. 


No.  19. 
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1744.    December  11,       HxRintAV  against  YaunG. 

Ik  a  dedarator  of  certain  privileges  and  immunities  against  the  York- 
Buildings  Company's  agent»  at  Young's  instance»as  having  commission  fitxn 
some  feuars  in  Stonhaven,  there  were  also  libelled  against  Young  many 
grievous  acts  of  oppression,  as  committed  by  him  in  divers  instances  against 
hundreds  of  different  people,  concluding  defamation,  infamy,  incapacity^ 
&c.  The  Lords  found  that  part  of  the  libel  incompetent,  injurious,  and 
defamatory,  fined  Herdman  I...  10  sterling  to  the  poor,  and  in  full  expenses 
to  Young,  and  ordered  that  part  of  the  libel  to  be  delete. 


1 746.    July  11.  A.  offciinst  B. 

Summons  dated  in  May  1 744,  having  the  days  of  compearance  in  June 
next,  was  executed  in  June,  and  the  blanks  erroneously  filled  up  3d  and 
4Sth,  which  was  before  the  date  of  the  execution,  if  it  meant  the  year 
1 745,  and  June  1 746  was  more  than  a  year, — we  sustained  the  nullity,  and 
would  not  allow  the  pursuer  to  amend  his  summons.   Befarnte  Drummore. 


1749.    January  (i. 

CuEDiTORs  of  Bain  of  Tulloch,  viz.  Sir  Hexry  Monro,  &c-  agamst 

Bain  and  His  Cbeditors. 

Sale  and  Ranking  ; — ^found  that  such  process  cannot  proceed  on  a  sum- 
mons not  containing  the  common  debtor's  whole  lands,,  though  those  omit- 
ted were  lauds  to  which  he  only  succeeded^  but  was  not  entered. 


1751.    Jul^  18.    Heeitobs  of  St  Ninians  affainst  Tme  Kirk-Sesjiiox. 

Some  heritors  of  St  Ninians  having  pursued  the  IHhiister  aiid  Kirk-Ses- 
sion to  account  for  the  poor's-money,^  and  exhibit  their  books,  two  of  tlie 
Elders  being  omitted  to  be  summoned,,  whereof  one  had  not  attended  for 
several  years»  Lord  Minto,  Ossuary,  gave  a  diligence  to  call  them  ;:  but 
on  a  reclaiming  bill,  we  thought  that  they  could  not  be  called  by  a  dili- 
gence,, no  more  than  the  otlier  members  ;  and  till  they  were  properly  sum- 
moned the  Session  was  not  called  or  made  parties ;  and  therefore  we  re- 
mitted the  case  back  to  the  Ordinary. 


AfMKD.  IL]  PROCESS,  [EixuiEs, 


1751.    November  22. 

Alexander  Irvine,  against  Alexander  Ramsay  Irvine  of  Sapphock. 

In  the  reduction  of  the  settlement  of  the  estate  of  Sapphock  made  by  the 
deceased  Irvuxe  of  Sapphock,  m  his  daughter's  contract  of  marriage  with 
Alexander  Ramsay,  now  Irvine  of  Sapphock,  on  the  head  of  incapacity, 
imposition,  &c.,  Sapphock's  widow  was  adduced  for  tlie  pursuer,  and  ob» 
jected  to  on  the  head  of  malice  and  iU-will,  but  as  the  objection  was  laid  in 
general  and  vague  terms  it  was  repelled,  and  the  witness  admitted  and  her 
oath  taken,  but  reprobators  protested  for.  Thereafter  the  defender  prayed 
for  diligence  to  prove  his  reprobators,  and  condescended  on  many  strong 
qualifications  of  malice  and  ill-will,  and  many  witnesses  of  credit  to  prove 
them ;  and  further  offered  to  prove^  that  she  had  instigated  the  process,  and 
given  partial  counsel,  and.  28th  June  1751  we  allowed  a  proof  before 
answer.  The  pursuer  reclaimed,  and  said  that  the  objection  of  malice  being 
once  repelled,  and  the  witness  received,  it  was  not  competent  by  way  of 
reprobator ;  2dOy  That  malice  isaf/i;/ii,  and  not  capable  of  a  proof  by  wit- 
nesses,  and  that  nothing  is  competent  by  reprobator^  but  what  falls  under* 
the  senses.  The  Lords  on  answers,  recalled  the  former  interlocutor,  and 
refused  the  defender  a  proof.  I  was  in  the  Outer-I louse,  and  doubted  o£ 
the  interlocutor.    (See  Notes.) 


No-  20. 


1-75 1 .    Xovcmber  SO. 

Burnett's  Trustee  ng-awi^f  Elizabeth  Barrow  and  Others:. 

The  first  adjudication  of  Burnett's  estate  being  30th  November  1 750,  ^^^^-  ^  K- 
Provost  Aberdeen  for  himself,  and  as  trustee  for  otliers,  raised  a  smnmons 
of  adjudication,  whereof  the  last  day  of  compearance  was  28th  November 
1751,  when  he  called  his  summons,  and  that  niglit  petitioned  for  warrant 
to  enrol  in  tlie  regulation-roll,  on  Saturday  the  30th,  to  get  a  decreet  that 
day  to  bring  him  within  year  and  day,  and  29th  November  we  granted 
the  prayer  of  liis  petition;  but  at  same  time  refused  the  like  prayer  to 
other  two  creditors,  Elizabeth  Barrow  and  George  ]Moir,  because  their  last 
day  of  compearance  was  only  the  30tli ;  but  on  Saturday  the  30t}i  they 
called  their  summons,  and  presented  a  new  petition  for  immediate  Wiirraut 
to  enrol,  and  the  Court  granted  it. 
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No.  23. 


No.  24. 


1752;    Fchruartj  26.        Duke  of  Norfolk:,  &c.  Supplicants. 

In  a  sale  at  the  Duke  of  Norfolk's  instance,  of  the  York-Buildings  Com- 
pany's estates,  the  pursuer  represented  that  he  had  executed  his  summons 
in  terms  of  the  act  of  sederunt,  23d  November  1711,  at  the  several  parish 
kirks,  but  now  found  that  there  were  two  kirks  of  the  name  of  Kinnaird, 
where  it  should  have  been  executed,  but  it  was  executed  only  at  one,  and 
it  did  not  appear,  from  the  execution,  at  which,  and  prayed  diligence  for 
citing  the  Company  and  creditors  at  these  two  kirks ;  which  the  Lords 
granted,  and  ordered  the  executions  to  be  recorded  in  terms  of  the  said 
act ;  me  solo  renitente^  because  a  process  so  solemn,  and  of  such  importance* 
depended  on  it ;  that  a  sale  could  not  proceed  where  no  summons  is  exe- 
cuted, but  here  the  edictal  citation  as  to  lands  in  these  two  parishes  will 
not  be  on  the  summons,  but  on  a  diligence ;  that  though  the  forms  of  cita- 
tion be  arbitrary  till  they  be  established,  yet  when  once  established,  cannot 
be  altered  without  a  new  regulation,  for  it  cannot  be  by  way  of  judgment, 
without  hearing  parties ;  and  this  question  is  of  the  way  established  of  bring- 
ing them  into  the  field. 


1752.    Junes.  A'SDEnsot^,  Supplicant. 

A  PETITION  complaining  of  the  modification  of  a  poor  prisoner's  aliment, 
by  the  Magistrates  of  Cannongate,  was  found  incompetent  without  an  ad- 
vocation. 


1 752.    June  26.  Hamilton  against  Dalgleish. 

In  a  process  of  ranking  and  sale,  the  apparent-heir  being  minor,  the 
pursuer  neglected  to  call  his  tutors  and  curators,  and  the  Lord  Ordinary 
had  given  a  diligence  to  call  them ;  but  on  a  reclaiming  bill  and  answers, 
we  found  that  they  could  not  be  called  on  a  diligence ;  and  the  President 
was  clear  that  no  person  that  ought  to  be  called  originally  in  a  process  can 
be  called  on  a  diligence.  Vide  inter  eosdem  ixkc  Falsa  Demonstration 
No.  5.     (See  Dict.  No.  9.  p.  4163,  and  No.  16.  p.  2184.) 
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1753.    December  12. 

Me  John  Gouldie  against  The  Heir  and  Trustees  of  Murray  of 

Cherrietrees. 

A  defender,  after  sundry  interlocutors,  both  in  Outer  and  Inncr-IIcFusc, 
upon  no-processes,  and  after  the  principal  cause  taken  by  me  to  report,  the 
pursuer  transferred  the  process  in  statu  quo  against  his  heir ;  and  when  1  came 
to  report,  the  heir's  lawyer  compeared,  and  declared  himself  willing  to  re- 
nounce ;  whereupon  judgment  of  course  went  for  the  pursuer,  bearing  to  be 
on  my  report ;  but  at  the  same  time  the  minutes  bore  the  lawyer's  offer  tp 
renounce.  In  the  exeaition  of  this  decreet,  certain  trustees  appointed  by 
the  defunct  advocated  a  process  of  raaills  and  duties  against  the  tenants, 
and  compeared  for  their  interest.  Objected,  They  are  barred  by  the  former 
decreet  in  Jbro^  Answered,  It  was  not  a  decreet  in  Jbro^  but  rather  cog^ 
nitionis  causa.  It  could  be  no  decreet  in  faro  against  the  defunct,  who  died 
before  the  case  could  be  reported,  nor  could  it  be  a  decreet  in  fbro  against 
the  heir  who  renounced  to  be  heir.  The  Lords  nem.  con.  found  that  the 
trustees  were  not  barred,  and  that  it  was  no  decreet  i?i  jhro.  Vide  inter 
eosdem  Ultimus  H^res^ 


1753.     Janttarg  81.        Stuart  against  Lord  Catiicaiit. 

By  the  regulations  1672,  reasons  of  reduction  should  all  be  discussed  in 
presence,  and  warrants  to  discuss  only  gxanted  in  cases  of  small  import- 
ance and  difficulty,  though  now  by  custom  they  are  granted  of  course  ifi 
all  cases,  and  are  indeed  proper  where  acts  are  to  be  pronounced  and  proofs, 
led ;  and  in  other  cases  they  are  granted  only  because  not  opposed ;  but  the 
law  is  not  altered.  Therefore  in  a  reduction  at  the  instance  of  Sir  Michael 
Stuart's  son,  as  heir  of  the  estate  of  Greenock  against  Lord  Cathcart,  tliat 
came  before  me;  observing  that  no  proof  was  necessary,  I  made  avizandum. 
to  the  Lords  with  the  debate,  to  shew  that  there  was  difficulty,  and  re- 
commended to  the  pursuer  to  apply  for  warrant  to  enrol  in  the  ordinary 
action  roH  for  the  Inner-House ;  which  he  did,^  and  the  Lords  granted. 


1153.    August  8.  Withers  agaiiist  Harlev^* 

The  Lords,  notwithstanding  the  regulations  1672^  article?  11  and  12, 
on  the  petition  of  one  Withers,  called  his  cause  by  anticipation  out  of  the 
course  of  the  roll>  and"  advised  the  proof  on  his  petition  shewing  that  if  it 
was  delayed  till  called  in  course  of  the  roll,  which  could  not  be  this  Session, 
he  would  be  in  danger  of  losing  his  debt. 


No.  525. 


No.  2€L 


No.  21. 


No.  28, 


No.  29. 


ArPENi).  11.]  PROCESS.  [Elchie*. 

1753,     A^ustQ' 

Mr  John  M*Leod,  Advocatei  a^inst  Thomas  Dundas. 

Thomas  Dundas  sued  Mr  M*Leod  to  restore  some  colliers  that  he  said 
belonged  to  him,  but  during  the  dependance  spirited  them  away  from  hiro. 
The  Coiui,  on  a  summary  complaint  and  answers,  ordered  them  to  be 
restored,  because  niJUl  innovandum  pendente  lite. 


1754.    Febructry  1. 

Sinclair  c^  Rattar  against  Sinclair  of  Ulbster. 


Summary  roll»— ^  proof  of  Sinclair  of  Rattars'  propinquity  bang 
brought  on  an  act  before  ans wer,  we,— on  a  petition*  representing  that  the 
Ordinary  had  marked  the  proof  clear,  but  in  respect  it  was  befc^e  answer, 
ordered  it  to  the  Ordinary  action  roll,  thou^  there  was  no  difficulty  in  the 
point  of  law,  and  the  regulations  1695  made  no  exception  of  acts  before 
answer,  and  till  that  proof  was  advised  he  could  not  enter  to  his  laods,<-* 
therefore  ordered  it  to  be  enrolled  in  the  summer  roll. 

See  NoTESi. 


ApfEJfD.  IL]  [Elchies. 


PROFESSOR  OF  LAW 


1744.    JuUf  19.    Hamilton  Goedon  <igainst  CataNacjl 

» 

• 

PRorKSSOR  of  Civil  Law  in  the  Old  College  of  Aberdeen; — ^In  the  com- 
petition for  the  office  between  Charles  Hamilton  Gordon,  Advocate,  and 
Mr  Catanach,  a  Procurator  in  the  Courts  at  Aberdeen,  but  who  had  been 
created  Doctor  of  Laws  by  the  New  CoDege ;  though  they  have  by  the  fomi- 
dation  no  Professor  of  Civil  Law ;  and  who  had  a  dear  majority  of  the  elec- 
tors  for  him ;  yet  the  foundation  requiring  that  the  Professors  to  be  chosen 
should  bepoctors  of  Law,  or  at  least  licentiate  ami  rigore  examiiiaiionis ;  the 
Lords  found  Mr  Catanach  not  capable  of  being  elected,  and  had  no  respect 
to  the  degrees  conferred  on  him  by  the  New  College  pro  re  nata ;  and  found 
Mr  Hamilton  Gordon  capable,  and  therefore  preferred  him ;  and,  December, 
^adhered. — ^But  reversed  in  Parliament  in  April  1745.  (See  Dict.  No,  1. 
p.  12253.) 

See  Notes. 


PROMISSORY-NOTE. 


1 741  •     DecenAer  2.  A.  against  B, 


a^ 


PitOMissoRT*NOT£S, — ^indorsations  of  them  not  holograph  not  sustained ; 
and  the  Lords  would  not  ordain  payment  to  be  made  even  on  cauti<^. 

^    3  Q 


No.  1. 


1 7S9.    February  2.  Forbes  against  Innes. 

Promissory-notes  found  arrestable  in  prejudice  erf  onerous  indorsees.         Nb.  1. 
<See  DicT.  Na  4.  p.  2258.) 


Ne.  2. 


No.  S. 


Append,  II.]  PROMISSORY-NOTE.  [Elchim. 

1751.    December  18. 
MoNCRiEFF  of  Tippcnnalloch  against  Sir  William  Moncrieff  of 

that  Ilk. 

Promissory-note  dated  in  1 734  put  in  suit  in  1 746,  annualrent  was 
found  due  on  it  from  the  citation  in  this  process,  me  et  aliis  reniten.  Vide 
inter  eosdem  voce  Bill  of  Exchange.    (See  Dict.  No.  5.  p.  2258.) 

See  Notes. 


Apeend.II]  [Elchies. 


PROOF. 


17S3.    November  27. 

Captain  Chalmers  agairtst  Sir  James  Cunningham. 

Probation  by  witnesses  before  arbiters  ought  to  be  admitted  as  evi- 
dence betwixt  the  same  parties  before  the  Lords,  so  far  as  the  same  is  habile, 
-and  conduding  upon  the  subject  matter  of  it.  Found  that  the  pursuer  ntay 
use  that  probation  in  this  process,  reserving  to  the  defender  all  objections  upon 
the  import  or  insufficiency  thereof,  and  reserving  to  either  party  to  examine 
such  of  the  witnesses  as  are  alive  if  they  think  fit,  and  to  adduce  what  other 
proof  they  think  necessary.  Adhered  to  with  this  explanation,  that  as  to 
the  living  witnesses  they  may  be  re-examined  at  the  desire  of  either  party, 
the  said  party  being  always  at  the  charge  of  such  examination,  and  the  for- 
mer depositions  being  previously  cancelled. — ^This  affirmed  upon  appeal 
by  the  House  of  Lords ;  sed  vide  if  their  judgment  be  not  founded  on  wtae^ 
specialty  not  noticed  in  the  interlocutor* 


1785.    Feh'iuiry  11.        Pattison,  &c.  against  Wilson. 


Marriage  irregular, — a  party  &ied  for  it;  and  getting  the  Kirk  Trea- 
surer's discharge,  that  discharge  sustained,  though  it  was  offered  to  be  proved 
by  the  party's  oath  that  he  paid  no  money  for  it. 


^786.    January  3» 
Procurator-Fiscal  of  Edinburgh  against  Archibajld  Campbell. 

Riot  betwixt  two  persons  pursued  by  the  Procurator-Fiscal  found  prove- 
able  by  the  defender's  oath,  though  the  libel  bordered  upon  a  challenge  to 
fight,  viz.  (spitting  in  the  party's  face,  and  bidding  him  resent  it  if  he  durst ;) 
and  found  that  the  defender  may  adduce  the  other  person  said  to  be  injured 
^  a  witness  to  prove  an  alleviation. 

3  q2 


No.  1. 


No.  e* 


No.  S. 


No.  4. 


No.  5, 


No.  e. 


»&.  7. 
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1738.    December  12.        De  Arnot  against  El.  Young. 

Marriage  may  be  proved  without  proving  the  actual  celebration  or 
habit  and  repute  in  the  sense  of  law,  by  proving  cohabitation,  and  tlie  man's 
deliberately  and  solemnly  owning  the  marriage,  and  especially  where  there 
has  been  a  child  procreated.  But  though  a  sister  and  aunt  would  be  good 
witnesses  for  proving  celebration,  yet  some  doubted  whether  they  were 
habile  to  prove  these  other  facts ;  but  because  of  other  witnesses  refeiring 
to  them,  and  other  circumstances^  they  were  admitted  cum  nota. 


1789.    Nove^nber  27. 

BoKTEiN  of  Mildovan  affainst  The  Creditors  of  Buchaxan  of  Machir. 

A  MAN  having  been  banished  by  the  Justicipry  Court  upon  the  verdict 
of  an  assize  for  house-breaking  and  steahng,  the  party  injured  recovered  a 
decree  in  absence  against  him  before  the  Session,  for  great  turns  of  money 
in  name  of  damages,  and  adjudged  his  estate.  In  a  competition  cf  his 
creditors,  though  the  Lords  agreed  that  the  Court  of  Session  must  execute 
the  decrees  of  the  Court  of  Justiciary  as  far  as  is  competent  to  the  jurisdic- 
tion of  this  Court ;  yet  as  the  sentence  of  the  Justiciary  mentioned  nothing 
of  damages9  the  Lords  found,  that  the  verdict  of  the  assize  was  not probatio 
probata ;  and  having  advised  the  proof,  they  found  it  no  sufficient  evi- 
dence of  the  crime ;  and  most  of  the  Lords  were  of  the  same  opinion,  though 
the  dispute  had  been  with  the  party  himself  and  not  with  his  creditors ; 
•—though  some  differed. 


1740.    Jvly  24.        Leith  of  Leithhall  against  Gordon. 

Instkvmentvm  redditum  josbitomi,  (a  bill»)  reared  up  to  fouiid  conipem 
sation  by  m-  proof  by  witnesses. 


J747.    June  19. 

Mrs  Kennedy  against  Mrs  Jean  Campbell  of  Carrick^ 

A  MAN  having  married  a  wife  and  lived  publicly  with  her  as  such  for  20 
years,  and  procreated  many  children ;  after  his  death  another  woman  piu^ed 


Appexd^  n.]  PROOF.  [Elchies. 

a  dedarator  of  her  marriage  with  him  before  the  other^s,  though  she  had       No.  7. 

several  times  been  in  company  with  him  and  his  second  wife,  and  owned 

her  as  his  wife,  and  concealed  her  own  marriage/ lest,  as  she  said,  it  should 

ruin  him ;  but  produced  many  of  his  letters  owning  her  as  his  only  wife. 

Yet  since  both  marriages  were  now  dissolved,  and  the  pursuer's  marriajje 

could  have,  no  civil  effect  against  the  second  wife  and  her  children,  the 

|:x>rds  would  not  allow  tlie  first  a  proof  c{  her  marriage. 

1749.    February  6. 

%*  Our  judgment  mentioned  above  being  reversed  in  Parliament,  and  the- 
joint  proof  granted  by  the  Commissaries  allowed  to  proceed,  the  Commis- 
saries, on  advising  the  proof,  found  Mrs  Jean  Campbell's  ouvert  coliabita  • 
tion  with  Carrick  from  the  beginning  of  1 726  to  1 743  as  man  and  wife 
proved,  and  foimd  the  pursuer  Mrs  Kennedy's  prior  marriage  libelled  not. 
proved,  and  dismissed  her  process ;  and  found  the  facts  proved  by  Mrs 
Jean  Campbell  relevant  to  infer  maiTiage.  Mrs  Kennedy  presented  a  bill 
of  advocation,  which,  with  answers  was  reported  by  Lord  iNIurkle,  and  the 
cause  heard  at  the  bar  two  days ;  after  which  we  unanimously  refused  the 
bill»  though  Mrs  Kennedy  produced  an  acknowledgment  of  marriage  holo- 
graph of  Carrick,  dated  3d  July  1 724,  but  mentioning  neither  the  mhuster 
nor  witnesses ;  and  as  the  writing  itself  had  no  witnesses^  they  adduced 
two  witnesses^  (but  far  £rom  being  unexceptionable)  who  swore  that  they 
saw  it  before  the  time  that  the  defender  said  she  was  married.  And  this 
judgment  was  affirmed  in  Parliament,,  eitlier  the  31st  January  or  1st 
February  1 758 ;  and  I  am  told  the  English  Judges  are  ordered  to  prepare 
and  bring  in  a  bill  to  prevent  these  clandestine  marriages^ 


1748.    November  2. 

EHjke  of  Gordon  qffainst  Lady  Henrietta  Gordok.. 

G£OR6E,  Duke  of  Gordon,  being  cauHoBer  for  the  tutor  of  Aboyne,  a 
subnndssion  was  entered  into  between  Alexander^  Duke  of  Gordon^  and  the 
last  Earl  of  Aboyne,.  in  which  a  long  proof  by  witnesses  was  led  by  the 
£arl  in  1 725 ;  but  the  submission  took  no  effect  by  reason  of  the  Duke's 
death.  The  now  Ead  of  Aboyne,  in  1781,  pursued  the  present  Duke 
Cosmo  George,  and  a  new  proof  was  led,  but  the  matter  terminated  by  a 
submission,  and  it  seemed  indeed  to  have  been  a  transaction,  for  the  decreet- 
arbitral  was  within  dght  days  of  the  submission,  and  L.1400  sterling  was 
decreed  to  the  Earl  in  place  of  about  L^OOO  that  seemed  to  arise  due  by  the 


No.  8. 


Append.  II.]  PROOF.  [Elchiea 

No.  8.  proof.    The  Duke  now  sued  Lady  Henrietta  his  sister  as  executrix  to  tlwir. 

father,  (for  behoof  of  the  younger  children)  and  insisted  to  be  allowed  to 
repeat  here  the  proofs  taken  against  his  father  and  himself  in  1 725  aiad 
1731 .  The  objection  was,  that  inter  alhs  acta  alUsprodesse  vel  abesse  mn. 
posszmty  and  that  they  were  not  parties  to  the  process  1731,  nor  was  it  inti- 
mated to  them.  The  Lords  found  (me  r^rente)  that  the  proof  might  be. 
repeated,  reserving  aU  objections  to  the  witnesses,  and  foimd  the  defender 
liable  to  repay  the  money,  unless  she  could  shew  that  the  balance  might 
have  been  reduced  to  a  less  sum.  {See  Gibb  against  Walker,  26th  July 
1 75 1 ,  voce  Cautioner,) 


No.  9. 


No.  10. 


1750.    February  27. 

Georgk  Forbes  against  The  Couktess  of  StraTHMoRe. 

* 

In  a  process  of  adherence  Forbes  against  the  Countess  of  Strathmore,  libel- 
ing actual  marriage  and  cohabiting  as  man  and  wife  in  Scotland,  and  there- 
after in  Holland,  and  her  bringing  forth  a  cliild  there,  the  Commissaries  al- 
lowed him  to  prove  the  actual  marriage  and  cohabitation  in  Scotland,  but  su- 
perseded the  proof  in  Holland  till  the  other  was  concluded.  We,  on  an  advoca- 
tion, remitted  with  instruction  to  allow  him  also  at  the  same  time  to  prove 
cohabitation  in  Holland, — N.B.  The  pursuer  had  been  my  Lady's  footman. 


1752.    December  15.        PENNYcriCK  against  Grintox 


ib 


John  Grinton  having  got  Ann  Pennycuick  with  child  under  promise 
of  marriage,  she  after  her  delivery  sued  him  before  the  Commissaries,  spe- 
cially  libelling  that  fact  as  in  a  declarator  of  marriage,  but  concluding  for 
damages  and  expenses  of  child-birth,  and  maintenance  of  the  child,  and 
referred  the  libel  to  oath.    He  on  oath  acknowledged  both  his  promising 
marriage  to  her  at  different  times,  and  his  getting  her  with  child  ;  after 
which  the  pirocess  lay  over  for  some  time ;  and  John  Grintcm  privately  mar- 
ried Ann  Graite,  brought  her  home  to  his  house,  and  lived  with  her  as  man 
and  wife.    Then  Ann  Pennycuick  raised  a  new  libel  before  the  Commis- 
saries, setting  forth  the  fact  as  in  the  &st  libel,  but  concluding  first  a  decla- 
rator of  marriage  and  next  a  divorce,  because  of  liis  adultery  with  Ann 
Graite ;  and  Ann  Graite  raised  a  counter-declarator  of  her  marri^e.    A 
proof  being  allowed,  the  Commissaries  found  the  previous  promise  of  mar- 
riage to  Pennycuick  and  his  getting  her  with  child  proved,  and  therefore 
found  their  marriage  proved ;  and  found  also  Ann  Graite's  marriage  proved. 


Append.  II.]  PROOF.  [Elchies. 

but  found  that  it  could  not  compete  with  Ann  Pennyciiick's  prior  marriage ;  No.  10. 
and  found  John  Grinton's  adultery  proved,  and  therefore  divorced  and 
separated  Pennycuick  from  him,  and  found  him  liable  in  the  expenses  of 
her  inlying,  the  child's  aliment,  and  expenses  of  process,  A  bill  of  advoca- 
tion was  presented  and  reported  by  liOrd  Drummore,  and  the  case  was  well 
argued  in  the  informations  on  both  sides,  and  the  bill  was  refused  simpUcitcr ; 
sed  mvUum  renitentUms  Dun  and  Kaimes,  who  thought  that  a  promise  of 
marriage  and  copula  did  not  per  se  make  a  marriage,  but  only  inferred  an 
obligation  to  solemnize  a  marriage ;  and  Woodhall  also  joined  them. 


1753.    January  2.        Mary  Burn  and  Husband  against  Ogilvies^ 

A  CONFIRMED  testament  no  sufficient  proof  of  the  death  of  a  person  in       rs  o.  1 1 
East  or  West  Indies,  without  some  further  evidence,  because  the  Com- 
missary-Coiuts  pass  these  confirmations  pericuh  petentium  without  any 
evidence. 

See  Notes. 


^ 


^  ■■ 


/ 
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PROPERTY, 


1134.    FeWiuiry  16. 

AiTKEN  of  Thomtewn  against  Dewar  of  Lassodie. 

The  heritor  of  lower  grounds  cannot  hinder  the  heritor  of  the  upper 
grounds  to  make  an  open  cast  in  the  said  upper  grounds  to  drive  a  level  to 
his  coaly  on  pretence  that  such  a  collection  of  water  coming  down  upon  his 
lower  grounds  might  sometimes  hurt  him ; — ^nor  can  he  stop  the  course  of 
the  water  from  going  through  his  lower  grounds. 


1 735.    Fehruanf  1 1 .    Doff  of  Braco  against  The  Duke  of  Goasoir. 

Flu  MEN  PUBLICUM  having  altered  its  course  into  a  neighbotur*s  property » 
he  may  build  a  bulwark  in  alveo  which  was  once  his  property,  finding  cau- 
tion damni  infccti  for  ten  years  to  the  opposite  heritor.  (See  Dict.  No.  12. 
p.  12,778.) 


■•■■  A 


n36.    January  13. 
The  Town  of  EjHXBuaGfi  against  Colonel  Cathcart  of  CorbiestoiK 

Property  must  yield  to  public  utility,  and  therefore  in  levelling  Niddry*s 
Wynd;  there  being  a  necessity  to  strike  the  arch  of  a  vault  under  the  street 
belonging  to  Corbieston,  if  not  quite  to  fill  it  up,  the  Dean  of  Guild  granted 
ivarrant  to  the  town  to  strike  and  take  down  the  vault,  the  Town  making 
good  the  damage  done  to  the  vault  or  to  Corbieston's  other  property  in  that 
place ;  and  tlie  question  coming  before  me  by  advocation,  the  Lords  directed 
me  to  remit,  with  an  instruction  that  the  Dean  of  Guild  take  trial  what  is 
the  safest  method,  and  if  it  should  be  found  safest  to  fill  up  the  vault,  that 
he  order  that  to  be  done,  and  hear  Colonel  Cathcart  on  the  extent  of  the 
valiie. 

3  R 


No.  1. 


V[6.t. 


Ne-S. 


1 


JVo.  4. 


No.  5. 


No.  e. 


No.  7. 
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1738.     July  28. 

The  Town  and  Heritors  of  Nairn,  against  Brodie,  I^rd-Lyon. 

The  river  of  Nairn,  which  run  into  the  8^  within  the  property  of  the 
town  and  heritors  of  Nairn,  in  liarvest  1 737  changed  its  course  eastward,  so 
as  to  run  into  the  sea  through  the  Laird  of  Brodie's  lands  to  the  prejudice 
of  the  fishings  of  these  heritors,  which  therefore  they  wanted  to  bring  back  to 
its  former  course.  The  Lords  laid  no  great  weight  on  the  circamstance  that 
the  water  had  run  in  that  course  last  harvest ;  but  their  difficulty  was,  that 
this  being  9,Jlum€7i  jmhlicum  when  it  changed  its  channel,  the  new  channel 
hecsxxie  juris  puhlicL  However,  they  found  that  the  towii  and  heritors  had 
right  opere  manufacto  to  bring  back  the  river  to  the  former  channel,  being 
within  their  own  ground ;  though  some  thought  these  last  words  sui)er- 
fluous,  and  that  if  they  could  do  it  at  all,  they  might  do  it  in  wliosesoe^-er 
ground  it  %vas.     (See  Dict.  No.  IS.  p.  12,779.) 


1741.     June  27. 

Fabquharsox  of  Achindryne  against  Farqurarson  of  Invercauld- 

A  MAN  may  to  preserve  his  own  grounds  from  inujidatioti,.  build  a  fence 
in  his  own  ground  though  near  to  the  bank  of  the  river,  though  tlie  effect 
must  be,  when  floods  happen^  to  throw  the  water  on  his  neighbour's  grounded 
on  the  other  side  ;  and  that  without  finding  caution  for  the  damages ;  but 
where  the  river  gradually  changes^  its^ckannel,.  so  as. the  old  chaimel  beeomes 
the  property  of  his  neighbour  alluvhonCy  he  cannot  dig  that  old  channel  now 
become  liis  neighbour*s  property  to  bring  back  the  river  to  its  ancient  course, 
not  even  on  finding  such  caution  to  repair  damcige^.  (See  Dict.  No,  1 4- 
p.  12,779.) 

a 

1745.    June  22-        Sir  Jam£S  Wtitf  yss  against  Anx>krsox. 

Colliers, — sundry  questions  in  our  law  about  them.  (Sec  Dict.  No.. 4, 
p.  2351.! — See  Notes.) 

J  748.    Novenibir  24. 

Fairlie  of  that  Ilk  against  The  Earl  of  Egij^ton;. 

Okb  by  building  a  mill  and  mill-dam,  made  the  water  regorge  so  as  to 
prejudice  a  superior  mill  on  the  same  water  by  bringing  back-water  upon  it. 


Actexb.  II.]  PROPERTY*  [Ei.ciiies, 

The  heritor  of  the  superior  mill  sued  him  to  remove  his  dam,  which  stopped  No-  T. 
his  mill,  which  had  gone  immemorially.  The  defender  had  brought  a  proofs 
that  by  raising  the  mill-wheel  of  the  superior-mill  ten  inches,  and  some 
other  small  alterations,  the  inconveniency  would  be  removed ;  and  he  offered 
to  make  the  alterations  on  his  own  expense.  The  piu-suer  said,  as  ho  wa.s 
under  no  servitude,  he  could  neither  suffer  his  mill  to  be  altered  nor  stopped. 
The  Lords  first  found  tliat  the  pursuer  must  accept  of  the  defender's  offer. 
Thereafter  they  found  him  not  bound  to  accept  of  it  (See  Dict.  No.  15,  . 
p.  12,780.) 

1748.     July  5. 

Menzies  of  Pitfodels  against  Deaxs  and  Towx  of  Aberdeen.  i 

The  river  Dee  has  teen  gradually  encroaching  about  70  years  on  Pitfo-  ^o.rs. 
dels,  notwithstanding  several  attempts  made  by  bulwarks  to  keep  it  off;  so 
that  now  it  is  divided  in  two  grains  or  branches,  whereof  the  greatest  runs 
on  what  was  his  undisputed  property ;  and  there  is  an  island  betwixt  them 
that  is  still  his  property ;  and  lie  was  now  making  a  new  bulwark  to  turn 
the  whole  river  from  his  grounds  to  the  north  side  of  the  island ;  which  was 
suspended  by  Deans,  Master  of  the  Mortifications  in  Aberdeen,  to  whom  the 
ground  on  the  north  side  belongs ;  and  after  a  proof  led,  the  Lords  found 
that  he  could  not  alter  the  course  of  the  river  by  building  in  alveojtuminis^ 
so  as  to  prejudge  the  town. — Pitfodels  reclaimed.— Adhered.  (See  Dict* 
No.  Ifl.  p.  12,787.) 


1 750.    November  2.    M^Kenzie  of  Rosehaugb  against  Robertsox. 


Dams  cross  a  river, — such  a  dam  whereof  the  obvious  effect,  if  not  the  ori- 
^ginal  design,  was  to  stop  salmon  going  up  a  fresh  water  riv^,  yet  being 
possessed  immemorially  without  interruption  upon  charters  as  old  as  1685, 
we  found,  in  a  process  at  the  instance  of  the  otlier  heritors  above,  and  of  the 
Procurator-Fiscal,  that  it  could  not  now  be  taken  away.  Vide  Case  of 
Lord  Gray,  voce  Salmon  FisHiNCk 


^iba«a>^*«a^^h 


No.  d. 


T752.    July  3.        Sm  Robert  Gordon  against  Lord  Lyon. 

The  Lords  found,  me  refereniCy  that  though  by  19th  act,  22d  Pai4.  James        ^^*  *^* 
yh,  an  heritor  of  ten  chalders  victual,  can  only  bujld  one  pigeon-hoUse 

dB2 


Appickd.  II.]  PROPERTY.  [Elchies. 

No.  l(k      within  two  miles,  yet  Sir  Robert  Gordon  having  46  chalders  victual  rent 

lying  contiguous  within  the  bounds  of  two  miles,  though  he  has  already 
three  dove-cots  upon  it,  yet  he  may  build  afi>Qrth.  (See  Dict.  No,  3. 
p.  3602.) 


'    1753.    Jnne  19. 

The  Eakl  of  Hopetoun  against  Mr  Joseph  Williamson. 

•  -  ■ 

No.  11.  ^  GREAT  block  of  stonc  for  a  roller  having  been  dug  out  from  the  Ead 

of  Hopetoun's  quarries  and  by  his  quarriers,  but  for  the  use  of  the  deceased 
Mr  Horn  of  Westhall,  for  a  rolling  stone  to  his  garden  at  Todshaugh,  and 
who  had.  also  obtained  the  Earl's  leave  to  quarry  stones  in  his  grounds,  Mr 
Horn  cut  off  so  much  of  that  stone  as  made  a  slab  or  hearth  to  one  of  his 
rooms  ; — ^but  tlie  stone  remained  in  or  near  the  quarry  till  Mr  Joseph  Wil* 
liamson  purchased  Todshaugh,  and  bought  the  stone  from  one  of  the  Earfs 
tenants  who  pretended  right  to  'it ;  and  then  employed  'Workmen,  who 
$haped  the  stone  and  made  a  roller  of  it ; — and  was  carrying  it  home,  when 
it  was  stopped  on  the  highway  by  the  Earl  of  Hopetoim ; — ^but  was  next  day 
carried  homQ  by  Mr  Williamson.  The  Earl  of  Hopetoim  pursued  a  spuilzie 
before  the  Sheriff,  whidi  was  advocated  to  us ;  and  as  Mr  Williamson  was  a 
honajide  purchaser,  and  had  bona  fide  employed  workmen  to  form  the  block 
into  a  roller ;  the  Court  found  that  the  property  of  the  roller  was  in  Mr 
Williamson ;  but  that;  he  was  liable  to  the  Earl  for  the  value  of  the  block. 

See  Notes. 


s 
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PROVISION  TO  HEIRS  AND  CHILDREN. 


1736.    Juli/ 21.  Clrrks  flg'afw^*  RoBiESOK. 

All  sums  given  to  bairns  by  their  father  at  thdr  Inarriagfe,  are  presumed 
to  be  in  part  payment  of  their  provisions*  Vide  25th  June  1 736,  Rankine 
against  Rankine,  voce  Mutual  Contract,  No.  4. 


1 788.    July  1 1 .  Case  of  B argent. 

Destination  in  (WiDiam)  Master  of  Bargeny's  contract  of  marriage  to  the 
heirs-male  of  the  marriage,  which  failing  the  heirs  male  of  the  master's  body 
of  any  other  marriage,  which  failing,  to  the  heirs-male  to  be  procreated  of 
John  Lord  Bargeny,  the  father's  body,,  which  feiling,  the  eldest  heir-female 
of  the  body  of  the  said  Lord  Bargeny,  and  the  descendants  of  her  body 
without  division,  which  failing,  the  next  heir-female  to  be  procreated  of 
the  body  of  the  said  John  Lord  Bargeny,  and  the  descendants  of  the  body 
of  the  said  next  heir-female,  the  eldest  heir-female  and  the  descendants  of 
her  body  always  excluding  all  other  heirs^ortioners,.  and  succeeding  with- 
out division,  which  failing,  &c\— »In  the  competition  betwixt  Sir  Hew  DaU 
rympl09  the  son  of  the  Master's  only  daughter,  and  Sir  Alexander  Hope, 
the  son  of  Mr&Nicholas  Hamilton,  John  Lord  Bargeny'i^  only  daughter,  and 
Miss  Mary  Buehan,  the  grand-daughter  of  the  said  William.  Hamilton,  after- 
wards Lord  Bargeny,  by  his  only  daughter,  and  niece  and  nearest  heir  at- 
law  to  his  son,  Jomeft  last  Lord  Bargeny ;  the  Lords  first  (but  by  the 
narrowest  majority,  for  the  Court,  including  tlie  President  for  the  time, 
wtt  equally  divided)  preferred  &r  Hew  Dalrymple  in  the  succession  to  Sir 
Alexander  Hope ;  but  thereafter,  by  the  like  majority,  preferred  both  to 
Miss  Buehan.  The  interlocutors  are  16th  July  1 7d6,  I8th  {fij)ud  nie  1 7th) 
January  1798,  0tfa  and  11th  July  17S8.  But  upon  an  appeal  by  Sir  Hew 
Dalrymple  and  Miss  Buehan,  the  House  of  Lords  dismissed  Miss  Buelmn's 


No.  1. 


No.  2. 


Appekd.  1L]    provision  TO  HEIRS  AND  CHILDREK.     [Elchifa 

No.  2.  appeal ;  aiid  reversed  tke  interlocutor  1 7th  January  1 738,  in  favour  of  Sir 

Alexander  Hope,  and  affirmed  the  interlocutor  of  ICth  July  1736,  in  favour 
of  Sir  Hew  Dakymple,  27th  March  1 789,  Vide  the  interlocutors  at  large  iu 
the  prints,  which  are  exceedingly  full  and  laborious,  with  many  precedarts 
on  both  aides  from  our  own  law  books,  the  Register  of  Entails,  and  the 
English  Law.  Vide  inter^eosdem  luoce  Retoub.  Vide  the  Case  in  the 
prints,  but  not  marked.  Lady  Kinfauns  againt  Alexander  Blair,  alias  Iivon. 
(See  Notes.) 


Na3. 


No.  4, 


No.  5. 


1739.    January  16.        Waddell  against  Waddeli 


IS 


A  FATHER  having  conveyed  his  estate  to  his  son  and  daughter,  equ^Dy 
betwixt  them,  ^nd  faihng  either  of  them  by  decease  before  marriage  or  ma- 
jority, to  the  survivor;  the  son,  when  past  the  age  of  18,  made  a  settle- 
ment of  his  half,  for  pretty  good  reasons,  to  his  sister  in  liferent  and  her 
cliildren  in  fee,  whom  failing,  certain  substitutes,  and  biu-dened  these  sub^ 
stitutes  with  some  legacies.  The  subjects  were  all  moveable,  and  therefore 
testable  even  by  a  minor,  and  had  the  substitution  been  general,  failing  one 
of  them  to  the  survdvor,  it  was  agreed  the  son  might  have  altered ;  but  here 
the  Lords  found,  the  son  having  died  minor  and  unmarried,  he  could  not 
alter  the  father's  destination.  (See  Dict.  No,  78.  p.  8965^  and  No.  31. 
p-  QSQe.) 


1739.    December  19.  Russbl  r7^in6*<  Gordon. 

Provisions  to  bairns,  bonds  for  them  ^ven  to  the  father  by  their 
brother,  gives  the  bairns  no  jus  quaesitum^  but  may  be  destroyed  by  tlie 
father.  Vide  inter  eosdem  voce  Mutual  Contract,  No.  IS.  (See  Dict, 
No.  34,  p.  9490.) 


1 741  •    January  9*        Hamilton  against  Ann  Hamilton. 

A  FATHER  disponing  his  estate  to  his  son,  having  taken  &om  him  a  bond 
of  provision  to  his  younger  children,  payable  to  them  by  certain  definite 
proportions ;  found  that  the  father  oannot  alter  these  proportions  in  preju- 
dice of  any  of  their  children.  Sed  vide  Russel  against  Gordon,  No.  4.  supra 
(See  Dict.  No.  25.  p.  4187.) 
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1 742,    February  4. 
Earl  of  Selkirk  against  Lord  Archibai!.d  and  Basii.  Hamiltoxs. 

The  Duke  of  Hamilton',  in  1685,  disponed  to  his  son  Lord  John  an 
heritable  bond  for  L.20,000  Scots,  with  a  substitution  to  the  younger 
brothers  and  heirs  of  their  bodies,  with  a  reserved  power  to  alter ;  and  the 
deed  was  not  delivered  during  his  life ;  and  the  deed  contained  a  condition, 
that  in  case  of  Lord  John's  succeeding  to  the  estate  of  Hamilton,  or  to  his 
immediate  elder  brother  Selkirk,  the  heritable  bond  should  go  to  the  next 
brother,  and  to  the  heirs  of  his  body.  In  1693,  the  Duke  and  Dutchess 
settled  Crawford-Douglas  and  Crawford-John  on  tlie  Earl  of  Selkirk,  and 
failing  him  on  Lord  John,  &c.  with  a  special  praviifo^  that  in  case  of 
Lord  Jolm's  succeeding  to  those  lands,  any  other  provision  he  had 
received,  or  any  other  money  or  estate  given  hhm,  sliould  go  to  his 
whole  younger  brothers^  and  the  heirs-male  of  their  bodies  equally.  And  the 
condition  having  now  existed,  the  question  was,  Whether  this  heritable  bond 
went  to  the  daughters  of  the  Earl  of  Orkney,  the  immediate  younger 
brotlier,  agreeably  to  the  disposition  1 685^  or  to  Lord  Archibald  Hamilton,. 
and  Basil  as  son  and  heir  of  I^ord  Basil  Hamilton  ?  And  as  this  settlement 
was  looked  on  as  the  full  family  settlement,  the  Lords  found  the  devolving 
clause  in  the  disposition  1685  altered  by  this  settlement  1693,  notwithstand- 
ing the  brocard  in  toto  jvre  gcricri  per  specicvt  dewffatu7\ 


No;  6. 


1743^    Xovember  23.      Thomas  Watson  agaimt  Thomas  GlasiT. 

Hamilton  of  Reidhouse,  in  the  tailzie  of  his  estate  personal  and  real.  No.  7. 
in  case  there  should  be  daughters  and  heirs-female  of  his  body  alive  at  bis 
death,  obliged  hinH  his  heirs-male^  and  of  tailzie,,  to  pay  to  his  said  daugh- 
ters, and  heirs-female,  lOfiOO  merks..  The  tailzier  left  a  son,  who  succeed- 
ed in  hk  estate,  and  also  a  daughter,  whose  children  claimed  the  1 0,000 
merks,  in  competition  with  tlie  creditors  of  the  son ;  and  the  I/Ords  found 
that  the  obBgement  took  place,  though  conceived  tb  daughters  and  heirs-- 
female,  and  the  daughter  could  not  be  heir  to  her  father  while  he  had  a 
son.  Affirmed  in  Pariiament,  December  1744,  with  costs.  (See  Dict. 
No..  50.  p.  2306.) 
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No.  8. 


No.  9. 


No.  IO4 


174^5.    June  5.    Sir  Laurence  Meuceu  ajrainst  Andrew  Scotland. 


^W..r««-     *»*,*.«,*-,,       K,WW*^«.,W. 


Ada:vi  Mercee  disponed  his  whole  estate,  heritable  and  moveable,  to 
liis  wife  in  liferent,  and  the  children  to  be  procreated  betwixt  them  in  fee, 
which  failing,  to  his  sister  Elizabeth,  and  the  children  of  her  body,  and  bur- 
dened the  disposition  with  the  payment  of  his  debts,  and  declared  all  per- 
sons who  should  take  any  benefit  by  it  liable  to  all  his  debts.  Dying 
without  cliildren,  Andrew  Scotland,  the  son  of  the  said  Elizabeth,  served 
heir  in  general  of  provision  to  him,  and  uplifted  at  least  one  heritable  debt; 
which  he  acknowledged,  and  confirmed  the  moveables.  Yet  notwithstand- 
ing'this  service,  a^d  notwithstanding  these  burdening  clauses  in  the  disposi- 
tion, it  carried  b;^  a  majority  that  he  was  liable  to  the  creditors  only  in  va* 
lorem ;  the  defence  as  to  the  service  being  that  it  was  erroneous,  because  by 
tlie  disposition  the  fee  was  not  vested  or  disponed  to  Adam  Mercer  the  dis- 
poner,  but  to  his  children,  whom  failing,  to  his  sister  and  her  children ; — 
when  they  adhered  to  a  former  interlocutor  of  28d  January.  (See  DicT. 
No.  119- p.  9786.) 


1747.    Jidy  1.        Sauah  Ewing  against  Thomas  Milleb. 

Provision  to  daughters  and  heirs^female,  in  a  contract  of  marriage^ 
failing  heirs-male  of  the  marriage,  found  not  to  belong  to  a  daughter  of  a 
son  of  the  marriage,  who  predeceased  his  fath.er,  though  sometimes  the 
word  "  daughter,"  and  "  heirs-female,"  comprehends  grand-daughters ;  be- 
cause people  do  not  usually  in  their  contracts  of  marriage  settle  provisions 
on  their  grand-daughters.    (See  Dict.  No.  51.  p.  2308.) 


1 747.    Kovember  20.    William  Andersoj?  against  Janet,  &c.  Shiells. 

PuovisioNs  in  a  contract  of  tnsirriage  with  a  second  wife  to  the  heirs  of 
the  marriage,  whom  failing,  to  the  father's  heirs  and  assignees,  were  found 
extinct  by  the  death  of  these  children  without  issue,  or  daiming  imple- 
ment, though  they  survived  their  father ;  and  not  to  transmit  to  their  owA 
or  their  father's  nearest  of  kin.    (See  Dict.  No.  80.  p.  12868.) 


A)>»3bni>.  I].]    PftOnSION  to  HEDES  AND  CHILDBEN.    lEhcmzK 


1 747.    December  I .    £arl  of  Home  agmnst  Mas  Eleonoba  Bothwell. 

A  BOND  of  provision  to  a  brothef  and  two  sisters,  was  payable  at  their 
mother's  death,  or  their  own  majority  or  marriage,  whichever  of  them 
should  first  happen,  provided  that  if  either  of  them  died  before  marriage  pr 
majority,  t^  one  half  of  their  portion  should  accresce  to  the  survivors. 
One  of  them  long  survived  the  age  of  21,  but  died  before  marriage,  and 
therefore  the  Liord  Ordinary  found  that  the  substitution  still  subsisted,  be- 
cause she  died  before  one  of  these  events,  viz.  marriage.  But  we  altered 
the  mterlocutor,  and  thought  that  the  particle  ^'  or"  was  here  meant  cofi^ 
junctive,  and  that  marriage  alone  would  have  put  an  end  to  the  substitu* 
tion,  though  she  had  not  been  Btiajor ;  and  for  the  same  reason  we  found 
that  her  majority  determined  it^  though  she  was  not  married.  (See  Dict. 
No.  41.  p.  ^b9.) 


1749»    December  15. 

:  Cbeditoes  of  AucHiNBRECK,  Competing^  viz.  Binning  of  Wallyfocwd 

against  Mb  John  M'Leod. 

In  a  bond  of  provision  to  younger  children,  where  their  portions  were 
payable  at  their  age  of  1 8,  (xr  at  their  marriage,  with  a  clause,  that  in  case 
of  the  death  of  any  of  them  unmarried,  their  portions  should  accresce  to  the 
survivors ;  it  was  disputed  whether  tliat  clause  of  accretion  took  effect  at 

« 

whatever  age  they  died,  if  they  were  unmarried^  or  if  only  in  the  case  of 
tkar  surviving  the  age  cilS  years,  but  dying  thereafter  unmarried.  It  car- 
ried that  it  took  effect  at  whatever  age  they  died,  if  before  marriage.  (See 
DiCT.  No.  «•  p.  6887.) 


1750.    July  19. 

Sir  Kenneth  M'Ken^ie  againgl  Suthbeland  of  Kinmifiity  and  His 

Cbsditoes. 

A  GEATUlTOUs  bond  gf  providon  was  granted  by  a  stepmother  to  her 
titepdaughter,  payable  at  marriage,  and  under  the  condition,  that  if  the 
stepdaughter  should  die  unmarried,  or  marry  without  the  consent  of  the 
granter  in  writing,  the  bond  should  return  to  herself.  The  stepdaughta* 
onarried  without  her  consent  hi  writing  or  otherways,  and  even  knowing 
that  the  st^mother  had  rdiised  to  consent  on  the  terms  proposed ;  but 
she  was  after  the  marriage  so  far  reconciled  as  to  give  and  receive  visits>  and 

3s 


No.  11. 


No.  12. 


No.  iS. 
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^o.  13.        to  express  her  inclinations^  and  to  do  favours  to,  her  stepdaughter.    The 

botid  was  therefore  sustained  against  the  successors  of  the  stepmother,  the 
foresaid  Condition  notwithstanding.    (See  Dict.  No*  8.  p.  6592.) 


Ko.  14» 


1751.    Novembers. 

William  Guay  against  William  Smitbt  and  Boole. 

On  the  19th  Septemher  1671,  James  Calbams  disponed  five  acres  of 
land  to  his  wife  in  liferent,  and  two  infant  sons,  Thomas  and  James,  and 
their  issue  seperatim^  and  after  them  his  own  issue^  whom  failing,  to  liis 
wife's  children  of  any  other  marriage ;  and  died  some  time  in  that  montlii 
as  appeared  from  his  son  Thomas's  service  in  1 692.    After  his  death  his 
wife  married  Skirrine,  and  by  him  had  a  daughter*  and  died  in  1674!,  and 
the  daughter  was  mother  to  William  Gray,  pursuer.    Thomas  was  served 
heir  to  his  father  and  infeft  in  1692,  and  had  he  been  so  minded,  could 
not  have  executed  the  disposition  1671,  both  because  it  had  no  procuratpry, 
and  the  granter  was  dead.    He  died  without  issue»  and  appears  to  have  beeti 
in  such  friendship  with  Skirvine  his  stepfather^  aa  to  leave  bim  a  legacy 
cf  2000  merks,  and  another  valuable  legacy  in  trust  for  his  daughter^ 
Thomas's  sister  uta-ine.    In  1 702  his  brother  James  was  served  heir  to 
him,  who  in  1 705  interdicted  himself  to  Robert  and  William  Smiths,  and 
their  sons,  or  either  of  thenv  who  were  indeed  his  heirs-at-l^w^  but  remote.; 
— ^nd  in  1 729,  and  thereailer^  these  interdictors  themselves  stripped  him  of 
all  the  valuable  subjects  he  had.    In  1 723  Robert  took  a  disposition  of  tlie 
five  acres,  an^  was  infeft,  and  Robert  dying,  his  son  William  took  a  new 
disposition  in  1 743,  and  was  infieft;  and  sold  them  to  Boyle*    The  disposi- 
tion 1671  was  regi&trated  in  1738,  and  James  Calbaraa  being  now  dead, 
William  Gray,  in  right  of  his  mother,  who  was  served  heir  of  provisien  to 
old  James  Calbams,  pursued  reduction  of  both  dispositions  ta  Robert  and 
William  Smiths,  and  of  the  dispositicxi  to  Bo^.    On  the  proof,  it  came 
#ut  that  the  last  James  Calbams  was»  if  not  an  idiot,  the  very  next  thing 
to  it.    The  defenders  objected  to  the  pursuer*&  title  as  heir  served  to  old 
James  Calbams,  for  that  by  the  disposition  Thon^  wa»  liar-,  and  we  Uiougbt 
the  objection  good,  but  that  she  might  yet  serve  to  Thomas  before  extract 
2do,  Objected  to  the  disposition  1671»  death-bed,  for  that  it  appeared  by 
the  service  1 692,  that  tlie  granter  died  in  September  1 67 1>  that  is  at  most  in 
eleven  days  after,  and  the  disposition  being  kept  so  long  latent,  as  there  can 
be  no  proof  of  sickness,  it  must  be  presumed.  This  we  repelled,  and  thought 
there  was  no  evidence  nor  reason  to  presume  that  it  was  kept  latept  oi 
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unknown  to  Thoihas.  Stio^  Objected  both  positive  and  negative  prescript  No.  14» 
tions ; — and  we  thought  that,  had  the  disposition  contained  any  restrictions 
or  limitations  on  Thomas  or  James ;  but  as  it  gave  them  the  property  with- 
out any  burden  or  limitaticm,  it  was  part  of  their  title,  and  their  acceptance 
of  it  is  presumed, '  and  they  could  not  prescribe  against  themselves.  4/o, 
Objected,  that  Thomas's  service  as  hieir  of  investiture  was  an  alteration ; 
ti4iich  we  also  repeUed.  We  thought  that  the  interdiction  per  se  was  not 
sufficient  to  reduce,  where  the  interdictors  consented,  if  the  granter  had 
such  a  disposing  mind  as  to  be  capable  to  dispone  it,  if  he  had  had  no  inter- 
dictors ;  and  some  thought  that  a  destination  of  succession  would  be  good 
without  their  consent :  But  we  thought  there  was  sufficient  proof  of  utter 
incapacity  to  dispone ;  and  though  he  had  not  been  utterly  incapable, 
yet  it  was  fraudulent  in  stripping  him  in  his  lifetime  of  the  property  with- 
out power  to  alter ;  which  would  have  been  undoubtedly  relevant  were  he 
yet  alive  and  pursuing ;  and  therefore  is  competent  to  his  heirs ; — and  we 
idso  reduced  the  minute  of  sale.    (See  Dict-  No.  89.  i\  10,803.) 


1 752.    July  10. 

James  Lord  Drummoxd  against  Lady  Jean  Gordon*. 

By  a  contract  of  msffriage  in  1  ?06,  betwixt  James  Lord  Drummond  and 
Lady  Jean  Gordon^  upon  the  narrrative,  that  by  the  old  investitures,  the 
estate  was  provided  to  heirs-male,  whereby  if  there  should  be  daughters, 
they  would  be  secluded  from  the  succession,  therefore  the  father  be- 
came bound  to  pay  to  the  said  daughter,  if  one,  40,000  merks,  if  two, 
or  three,  or  more,  certain  larger  sums,  at  the  age  of  1 8  or  marriage,  which 
of  them  should  happen  first  after  dissolution  of  the  marriage ;  and  the 
daughters  were  obliged  to  make  over  to  the  heirs-male  whatever  they  could 
succeed  in  to  their  father,  either  as  heirs  of  line  or  nearest  of  kin.  On  this 
clause,  Mrs  Mary  Drummond  claimed  out  of  the  estate  of  Perth>  forfeited 
by  tiie  attainder  of  her  brother,  commonly  called  Lord  John  Drummond, 
the  sidd  4kO/)00  merks,  with  interest  from  1 725,  when  she  was  of  the  age 
of  18.  Alleged  by  his  Majesty's  Advocate^  That  this  was  no  more  than  the 
€onmion  clause  inserted  in  almost  all  contracts  of  marriage  of  landed  gen- 
tlemen in  Scotland,  especially  in  male-fees,  providing  portions  to  daugh- 
ter$9  in  case  there  be  no  heirs-male  of  the  marriage ;  and  therefore  there  U 
no  provision  made  to  their  sons,  as  there  must  have  been,  if  provisions  had 

Ss2 
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N«.  IS,        heen  meant  to  be  settled  in  all  events  t6  their  children ;  and  the  ecmttact 

supposes  that  the  daughters  were  to  be  heirs  of  line  at  lea^  of  the  maxriage; 
and  their  provisions  are  not  payable  eren  at  tiidir  marriage^  if  ttaeir  &&Et*% 
marriage  still  subsisted ;  for  which  there  eould  be  no  good  reason  but  bet 
cause  there  might  still  be  a  son ;  and  liiat  this  cx>ns<aNictioBi  waa  no  less 
agreeable  to  the  words  of  the  contract^  than  tJiey  were  to  the  B]^pamxt 
tneaning  of  parties  ;  for  the  provision  is  to  ^^  the  ^aid  daughters,'^  that  1% 
daughters  seeluded  by  the  investitures  fix^m  the  euDoession ;  and  that  suoli 
clauses  were  always  so  interpreted  as  often  as  the  question  oceurred ;  and 
i^uoted  the  case  of  Tunibull  of  Currie,  17th  June  1724,  observed  l^  Edgar  ;^ 
x>f  Captain  Peter  Halket,  27  th  November  17S8;  and  naentioiied  sundiy 
circumstances  to  shew  that  both  father  and  mother^  and  all  the  friends,  sd 
understood  this  clause ;  particularly  the  Lord  Drummond's  settlement  of  the 
testate  on  his  eldest  son  James  in  1 71 S ;  the  conduct  of  the  friends  after 
Lord  Drummond's  attainder,  who  afitered  no  claim  fi^r  this  Lady,  though 
every  other  creditor  entered  claims ;  her  mothei^s  puidiaaing  of  the  £unily 
debts  in  this  Lady's  name,  or  assigning  them  to  her  to  the  amount  of 
L.1500  sterling,  and  which  her  eldest  brother  James  corroborated,  though 
the  younger  brother  John  was  still  unprovided;  and  lastly,   that  the 
claimant  never  claimed  either  capital  or  interest  from  h&  Inxitlier^  and 
therefore  now  claims  27  years  interest.    By  all  which  he  contended,  it  ap- 
peared, that  it  was  only  a  conditional  provision  in  case  of  no  heirs-male  of 
the  marriage,  wliich  cx)ndition  has  failed,  two  sons  having  survived  the 
marriage,  and  the  eldest  enjoyed  the  estate  many  years  in  virtue  of  the 
-aettlement  171S.    Answered,  The  obligation  is  pure  and  siHq>le,  witiiottt 
any  condition  ^^  to  pay  to  the  said  daughta:^,"  that  is,  to  the  dafughters  of 
the  marriage ;  that  causa  legandi  legato  iwn  cohctret  i  and  were  the  obliga- 
tion restricted  to  the  narraitive,  or  to  daughters  seduded  only  b^  the  inves- 
titures, it  would  not  take  place  even  where  there  were  no  sona  of  the  mar- 
riage, if  there  were  sons  of  anotiber  marriage ;  that  where  no  eonditioiL  is 
expressed  in  the  deed,  the  law  wilt  not  imply  one ;  and  quoted  Ihe  case  of 
Anderson's  daughters,  ISth  February  1722,.  afiirmed  In  Parliament,  and 
of  the  Daughters  of  Hamilton  of  Reidhouse,  15di  June  174S,  also  affirmed 
in  ParUament :   That  she  is  not  bound  to  account  for  the  neglects  of  bar 
friends  in  her  infancy,  and  did  not  herself  know  the  terms  of  the  contract 
till  lately.    Printed  copies  of  the  cases  quoted  signed  fay  the  CoEonsel  en 
both  sides  were  given  us,  and  the  Court,  on  a  division  seven  to  svx^  sus^ 
tained  the  claim ;  rejUtent.  President,  Duke  of  Argyle,  Kilkerran,  Justioe^*^ 
Clerk,  Leven,  etfne.    Reversed  in  Parliament  unanimously.    (SeeDicx.. 

UQv  53.  p,  6402-) 

•Diciv  Na-87.  p.45g*. 
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1 752.    July  28. 

Maeg ABET  OiiPHANX,  ftud  Her  Husband's  Claim  on  the  ^Estate  of  Gask. 

Laweekce  Oliphant  of  Gask»  ib  his  ipaniage-^^ontTact)  became  bound, 
69ing  heir8*male  of  the  marriage,  to  pay  to  the  daughters,  if  one,  1 5fiOi) 
merks,  if  two  or  more,  25,000  merks ;  and  the  &ther  being  forfeited,  the 
daughters  daimed  this  provision.  Answered  by  the  Lord  Advocate,  There  is 
a  son  of  the  maniage,  and  therefore  the  ccxidtdoja  has  not  existed,  aqd  cannot 
exist,  the  estate  being  vested  from  24th  June.  1 745,  and  the  claimants  were 
not  ^kea  ereditors.    Replied,  If  the  son  shall  die  before  his  &ther,  the  con- 
.  dition  will  then  exist.    The  Lords  dismissed  the  daim.    Sdo,  They  daimed 
m  bond  of  0000  merks  granted  by  Lawrence  to  James  Oliphant  his  father 
in  1781,  assigned  of  even  date  with  the  hood  to  the  claimant  Margaret  and 
.  lier  sister,  but  with  power  to  the  fatlier  to  divide  it  or  give  it  to  any  of  his 
diildrcB ;  and  the  grandfather  was  said  to  have  committed  these  writings 
to  his  son's  daughter,  to  be  kept  by  her ;  and  they  produced  the  bond  and 
assignation,  but  both  cancelled,  with  a  letter  of  even  date  by  the  grand- 
fathj^  to  his  daughter-in-law,  bidding  her  preserve  the  indosed,  without 
telling  what  was  indosed,  and  the  letter  appeared  never  to  have  been 
sealed.     SiiOi  They  produced  two  bonds  of  provision  by  the  father  in 
1 749,  containing  a  poiver  of  revoeation,  and  a  clause  dispensing  with  the 
notdelivery,  and  alleged  that  the  &000-merk*bond  had  been  unduly  can- 
«dled  by  tlieir  faither,  which  he  could  not  lawfully  do ;  and  to  repair  that  in- 
jury, he  had  granted  the  bonds  in  1 789,  and  though  they  contained  a  faculty 
to  revdce,  yet  by  the  law  of  England,  that  faculty  did  not  forfeit    But  the 
Lords  dinnissed  both  these  daims..    It  did  not  appear  when,  or  by  whom, 
.  or  on  what  account  the  first  bond  and  assignation-  were,  canoelled,  and  pos- 
.  Bibly  they  were  neyex  ^diVesed^  and  theEef<»e  could  be  no  ground  of  a 
.  claim ;  and  the  bonds  of  provision,,  though  there  had  been  no  power  to  re- 
voke, oQuM  not  become  debts  while  they  wero  not  delivered ;  and  though 
they  had  been  delivered*  yet  as  the  &.ther  had  a  power  of  revocaticm,  they: 
.  were  not  debts,  on.  2Mh  June  1 745^  in  t^m^  of  the  vesting  afst.. 


.  1:752.    Navernber^B^       DB.vmd(mj>  agaimt  hoGAy^ 
* 

In  1743,  Margaret  Fringle,  with  CQn^ent  of  Lillias  and  Mary  Wfeir, 
<  hex  tvfo  oieoes  aud  neai^t  bein!>  disponed  to  tbem  fqt  love  and  fayouK 


No.  l«. 
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No.  1 7.        equally  and  heirs  of  their  bodies,  and  failing  eitlier  by  decease  without 

heirs,  to  tlie  survivor  and  heirs  of  her  body,  whom  failing,  Mr  Archibald 
Murray,  Im  heirs  and  assignees,  all  heritable  subjects  belonging  to  her, 
particularly  certain  subjects  therein  mentioned ;  and  assigned  to  them,  two- 
thirds  to  Lillias,  and  one^hird  to  Mary,  with  the  same  substitution,  all 
her  moveable  and  personal  estate,  with  this  ex^nress  declaration,  that  it 
«hall  not  be  in  the  power  of  the  said  Lillias  and  Mary  Weir,  or  either  of 
them,  to  alter  or  prejudge  the  said  order  of  succession.    Mary  intermarried 
with  Mr  Colin  Drummond,  Professor  of  Philosophy,  and  tiiereafter  Lillias 
with  Mr  George  Logan,  Minister  in  Edinburgh ;  and  ten  months  after  Mr 
Drummond  and  his  wife's  marriage^  article!^  of  marriage  were  entered  into 
between  themi,  whereby  he  disponed  all  his  estate,  heritable  and  moveable, 
pertaining  to  him,  or  to  which  he  should  succeed  during  the  marriage,  to 
himself  and  his  wife  in  conjunct-fee  and  liferent,  for  her  liferent  use  only, 
and  to  the  children  of  the  marriage  in  fee,  whom  failing,  to  the  children 
of  any  future  marriage,  whotri  failing,  to  the  said  Colin  Drununond,  his 
heirs  and  assignees  in  fee.    Alter  the  death  of  Mrs  Drummond  withoat 
issue,  a  multaplepoinding  was  brought  in  the  name  of  the  tenants,  and  a 
competition  arose  betwixt  Mr  Drumtnbnd,  claiming  on  these  articles^  and 
Mrs  Logan,  claiming  under  the  substitution  by  Margaret  Pringle,  and  the 
prohibition  to  alter,    Mr  Drummond  alleged,  that  notwithstanding  the 
prolubition,  Mary  might  convey  for  onerous  causes,  and  a  contract  of  mar- 
riage was  su<;h.    Answered,  that  though  the  donor  might  not  intend  to 
restrain  her  from  selling  or  contracting  debt,  since  she  did  not  add  that 
prohibition,  or  any  irritant  or  resolutive  clauses ;  yet  that  she  intended  to 
restrain  her  from  giving  to  a  husband  nomine  dotis^  appears  from  this,  that 
she  had  the  event  of  her  niece's  marriage  and  of  their  having  cliUdren^  in 
view,  though  they  were  then  well  advanced  in  years,  and  therefore  substi- 
tuted their  children,  and  yet  prohibited  them  to  prejudge  the  order  of  suc^ 
cession  ;  and  though  such  prohibition  might  not  be  effectual  in  a  provision 
by  a  father,  who  is  bound  jure  nuturce  to  provide  his  daughters,  yet  it 
ought  to  be  strictly  executed  when  contained  in  a  donation  by  a  third 
party,  not  so  bound,  in  favour  of  women  not  very  young,  and  otherways 
competently  provided,  Mary  having  7000  merks  of  her  own  ;  and  therefore 
ought  not  to  be  evacuated,  not  even  by  an  antinuptial  contract,  when  the 
marriage  is  entered  into  on  the  faith  of  it ;  and  quoted  the  cases  of  Johnston 
and  Captain  Napier,  Her  Husband,  against  Lady  Logan,  llth  June  1740, 
and  Beatson  of  KUrie  against  Beatson,  30th  June  1 747 ;  and  Duncan  Forbes 
against  Forbes,  19th  December  1740;  and  the  case  28th  January   1668, 
Binnie  against  Binnie  ;*  but  where  the  contract  is  ten  months  after  marriage, 

•  DicT.  No.  3.  p.  4304. 
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no  more  can  in  any  sense  l>e  deemed  oneroas,  than  what  was  ratumal  ]^[o»17« 
for  the  wife  to  give  ad  sustinenda  onera  mairimomu  Zdb/^  This  was  a^ 
conveyance  omnium  bonorum,  which  can  never  be  deemed  onerous  in  compe^ 
tition  with  any  antecedent  obligation  of  the  granter,  but  is  always  und^- 
stood  with  the  burden  of  all  debts,  and  consequently,  of  this  prohibition 
to  alter  or  prejudge  the  succession.  The  Lords  fi3und  the  subjects  effec- 
tually conveyed  to  Mr  IHrummond,  notwithstanding  the  prohibition,  and 
preferred  him. — ^Adliered. 


1752.    December  15. 
Gmzel,  JVIargarst,  and  Rachael  Marjobibakks,  a^inst  Their 

Ejudest  Bbotheil 

•  T 

Ghi^kl,  M  AUG  abet,  and  Rachael  Mabjobibanks,  sued  their  eldest 
brother  for  their  shares,  as  three  of  the  nearest  of  kin  of  Alexander  and 
Thomas  Marjoribanks,  of  the\r  portions  of  0000  merks  eac^,  contained  in 
a  bond  of  provision  by  their  &ther,  Andrew  Maijoribanks,  in  favour  of  all 
his  youngar  children,  dated  1 7S0,  whereby  their  provisions  were  payable 
at  the  age  of  16,  with  aiinualrent  thereafter,  but  with  a  clause  of  return  to 
^he  eldest  son  or  heir  in  case  of  tlieir  death  before  the  age  of  21 ;  and  sub- 
simied  that  both  these  brothers  sPiurvived  the  age  of  2K    Alleged^  that 
Alexander's  portion,  though  he  survived  both  the  age  of  16  and  21,  never 
became  due,  because  the  bond  was  not  delivered ;  and  he  died  before  his 
father..   Answered,  The  bond  contains  a  clause  dispensing  with  the  de- 
livery, and  therefoire  has  the  same  effect  as  if  delivered ;  that  it  indeed  im* 
plied  a  condition,  viz*  if  he  hved  to  the  age  of  1 6 ;  but  if  he  survived  that 
age,  and  died  before  21,  there  is  an  express  substitution  w  clause  of  return 
to  his  the  granter's  heir ;  and  therefore  if  he  survived  21  it  must  go  to  his 
executors*    Replied,  Notwithstanding  the  dispensing  with  the  delivery,,  yet 
while  the  granter  lived  and  had  it  in  his  possession,  it  could  not  become  a. 
debt»  and  dies  nee  cedit  nee  venity  and  before  it  became  due,  Alexander 
became  by  his  death  incapable  to  take  *,,  and  there  Is  no  instance  (^such  au 
undelivered  bond  of  provision  being  found  due  where  the  child  died  before 
th^  granter.    The  Lords  nomine  contradkeute  found  that  there  lies  no 
action  for  Alexander's  provision,.  1st  December' 1 752.    This  point  is  said 
to  have  hem  the  same  way  decided,^  14{th  January  1 780,  but  the  parties 
iK>t   named^    In  the  petition  for  Farquharson  of  Inverary  against  his  bro^ 
therms  daughter,   enrolled  llth  December  175S,  the  parties  are  named^ 
AgaesL  Davidsojn  against  Mary  Bell.    (See  Dict.  No  12.  p.  6S42.) 


Na  1«. 
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Na  IS.  2do,  Against  Thomas's  provision,  as  well  as  Alexander^  many  cifcam-^ 

•tances  were  mentioned  for  proving  that  the  father  meant  to  revoke  tlieto. 
The  majority  of  the  Court  found  diat  there  lies  no  acCkm  fer  Thomas's  piio-^ 
vision. — 3l€  referente^    (See  Dict.  No.  154.  p.  18,04k6.) 

(Follow  additional  particulars  relatioe  to  this  Case.) 
^^*  Andrew  Marjoribanks»  of  that  ilk,  in  1 780  execifted  a  bond  of  j«>-* 
vision  in  favour  of  all  his  younger  children,  whereby  he  provided  inter  aim 
his  four  younger  daughters  and  four  younger  sons  to  6000  merks  each, 
payable  at  their  age  of  1 6,  with  annualrent  thereafter,  but  with  a  clause 
of  return  to  his  heir  if  they  died  before  21.    Thereafter  he  bought  an 
Ensigncy  to  one  af  them,  Alexander,  who  went  abroad  and  was  kilted  at 
Carthegena,  the  father  yet  living.     Another  brother  of  them,  Thomas, 
he  bred  a  surgeon,  and  sent  him  to  Jamaica  with  L.lOO  sterling,  to  push 
his  fortune.    In  1 742,  when  his  circumstances  were  greatly  altered,  hm 
estate  all  sold  except  L.lOO  starling  yearly,  and  himself  on  death-bed,  he 
sold  his  office  of  Commissary  of  Edinburgh,  and  got  a  bond  finr  it  of  L.58fi 
sterling  conditional  if  the  ptirchaser  should  get  the  commission.     Tiiifl 
bond  he  assigned  to  his  three  daughters  then  unmarried,  and  if  1^  side 
should  not  take  df^fect,  bound  him  and  his  heirs  to  pay  them  llie  money, 
and  that  in  ftdl  of  all  they  could  claim ;  and  <^  the  same  date  granted  a 
bond  of  provision  to  his  youngest  son  George,  redting  the  said  assignation; 
and  that  Gec»rge  was  not  provided  out  of  that  sum ;  therefiMre  he  grahted^hiiii 
It  bond  of  L.200  sterlings  and  named  the  defender  his  executor  and  imfter^ 
sal  legatee,  and  revoked  all  fc»*mer  testaments  or  bonds  of  provision  to  h^ 
said  children ;  and  he  died  in  four  days  after.    Thomas  is  also  now  dead, 
and  the  pursuers,  three  of  his  sisters,  sued  their  eldest  brother  for  tlmr 
shares  of  these  provisions  of  Alexander  and  Thomas,  contained  in  tli^  bMd 
of  1 730,  which  (after  executing  the  settlements  1 742,  and  delivering  them 
to  a  fnend  in  whom  he  confided)  he  put  into  the  pocket  of  the  vest  he 
then  wore,  where  it  was  found  after  liis  death.    It  was  alleged  ftr  the  de- 
fends, that  Alexander's  bond  became  extinct  by  his  death  befi:»e  the  fa- 
ther, such  bonds  being  intended  for  the  child's  subsistence  after  the  granter^s 
death,  and  that  there  is  no  instance  where  such  a  bond  not  delivered,  and 
ixmtaiBing  the  substitution,  was  sustained  where  the  child  died  before  tiie 
father^    Answ^ed,  That  Alexander  survived  both  die  age  of  16,  wiieti  It 
Was  payable,  and  the  age  of  21,  before  which  it  was  to  return  to  thie  eldest 
son ;  and  that  had  he  died  bef<»*e  21,  the  eldest  son  would  have  had  it,  €• 
he  having  suarvived  that  age,  it  must  go  to  his  executors.    Replied,  As  it 
was  not  delivered  dies  nee  cedit  nee  venit  while  the  granter  lived,  and  be- 
fore it  could  become  due^  Alexander  was  by  his  death  incapable  to  take^ 
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iod  tiierefine  oould  ncsUier  return  to  the  eldest  son,  nor  descend  to  his       No.  1^. 
execntots.    And  the  Lonb  found  itemme  caniradicentef  that  there  lie&  no  i 

action  for  Alexander^  provision.    And  I  observed,  that  though  this  bond  i 

contained  a  clause  dispensing  with  not*ctelivery»  that  was  superfluous,  and 
made  no  alteration  in  the  case  of  a  provision  to  a  child ;  and  su][)posing  such 
a  bond  witiiout  that  dailse»  and  that  the  granter  had  no  other  children,  if 
that  child  predeceased  the  fitther,  his  or  her  other  nearest  of  kin  could  not 
daim  on  a  bond  not  ddiveied.  The  defence  against  Thomas's  provision ; — 
by  the  last  settlement,  and  tiie  whole  drcumstances  of  the  case,  the  father^s 
meaning  appeared  to  revoke  the  whole  bond  in  1 7S0.  Answered,  The 
bond  1 74S  revokes  only  all  testaments  and  provisions  in  favour  of  his  said 
children,  that  is,  the  four  above  named,  viz.  the  three  daughters  and 
George,  and  there  were  no  other  circumstances  sufficient  to  infer  a  revoca- 
tion. Replied,  That  when  the  necessity  of  his  affiurs  obliged  him  to  restrict 
his  three  unmarried  daughters  fix>m  L.1000  steriing  to  L.525,  and  George, 
his  son,  from  6000  merks  to  L.200  sterling,  it  ctknnot  be  thought  that  he 
meant  to  continue  Alexander's  provision  for  6000  merks ;  and  after  he  had 
bought  finr  him  an  Ensigney ;  and  after  he  was  dead ; — nor  Thomas,  who 
was  then  earning  his  own  breads  after  he  had  bestowed  above  L.120  on  his 
edueatic^  and  necessaries  to  go  abroad,  and  had  given  him  L.I00  sterling 
in  cash.  That  the  reason  he  gives  finr  the  bond  c£  L.S00  to  George  is,  that 
he  has  got  no  part  of  the  L.5d5,  which  could  not  be  tiie  reason  if  he  looked 
on  the  bond  1780  as  subsisting,  and  &r  less  would  he  in  that  case  have 
kept  it  in  a  waist-coat  pocket,  wh^i  he  would  not  trust  even  his  cabinet 
with  his  settlement  1742.  The. Court  also  found  that  there  lies  no  action 
for  Thomas's  provision ;  sed  remtmt.  Minto,  Haini^,  Kilkerran,  &  Jus- 
tioe-Ol^lrk.  The  case  was  reported  by  me.  On  a  reclaiming  bill  as  to 
Thomas's  provisicm  only,  the  Lords  adhered^  and  reftised  the  biU. 


1 753.    February  2^ 

Captain  Wiixiam  Douglas  against  Mmsi  Isabella  Douglas. 

.  IK  1595. the  Earl  of  Morton  dinned  the  lands  of  Kirkness  to  his  second 
son*  and  heira-male  of  his  body,  whom  £uhng,  to  return  to  the  family ;  and 
in  J  607  the  then  Earl  gav^  a  charter  of  the  same  lands  to  Kirkness,  his  heirs 
and  assignees.  But  the  next  Earl  of  Morton  having  acquired  certain  ap- 
l^rizings  affecting  the  lands  in  Kirkness*s  debts,  made  a  transaction  with 
him,  and  conveyed  the  appridngs,  and  gave  him  a  charter  of  the  lands  to 

3  T 


No.  19. 
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Nq.  19.        him  and  heirs-male  of  his  body»  whom  fiKling»  to  retom  to  thefiuoljF;  aai 

the  charter  contains  on  express  prcrfdhition  on  the  hairs  to  albek  oi  pugodgt 
the  return.    But  iH  1987  ^r  Robert  DouglM  got  a  clmrter  fimn  S&r  WiU 
ham  Bruce,  then  superior,  to  hkn  his  heirs  and  aasi^piees,  wfaancn  he  tan 
infeft,  and  in  1722  made  a  settlement  upon  his  heirr  of  rliii6 ;  and'ia  mi 
his  son,  Major-General  Douglas,  made  a  settlement^  faiHiig  heirs  of  ius  ova 
hody,  on  his  sister  nomnatim.    Captain  William  Doi;^|^  late  of  Kiag^ 
lassie,  the  heir-male  of  the  fiunily,  pursue  aaduelioii  of  these  two  seltk^ 
ments  on  the  clauses  of  return  in  the  charters  1^5  and  1<S8,  andfCoUbi* 
tion  to  alter.    The  de&iuiers  aUe^ped^  That  the  clause  of  Mtem  itt  ItBft 
was  discharged  by  the  barter  1607 ;  and  8i%,  NeitiMr  that  datueiof  te« 
turn,  nor  the  clauses  in  the  diart^  1688  ffife  any  jus  quctmtum  to  tlie 
heirs-male  of  Douglas  of  Kir]^ess ;  and  however  these  dauses  might  seoturaf 
the  return  to  the  family  on  the  failure  of  these  heiis-male,  yet  it  gires 'BO^ 
jm  quoesitum  to  the  intanodediate  heirs ;  aa  a  provision  in  a  manriage  contract 
to  heirs-male  of  tiie  marriage»  and  then  toheirs^male  of  any  othw  marriage^ 
whom  failing,  the  heirs-female  of  the  marriage,  gives  these  fa«irs<&iBsla 
nght  to  quarrel  any  deeds  of  the  father,  to  their  pN^iSLdioe,  but  gives  ao 
light  at  all  to  the  heirs-male  of  aay  other  mamage^  tiiougli  they  sfepce*^ 
ferable  to  these  heirs-female;   S<to,  They  pleaded  the  praseripticMi  both 
positive  and  negative^  and  quoted  the  case  of  M^Keisston  and  that  of  W9^ 
liam  Gray.    On  the  second  point,  Mr  Craigia  for  the  pufiucr,  seemed  W 
admit  that  the  charter  16S8,  had  there  hem  im>  former  cbart6r»  wotdd  give 
no  right  to  the  intermediate  heirs^  but  said  that  that  did  not  hold  in  the 
^^ase  of  an  appamge  to  a  younger  son  and  heirs-male  of  hia  body,  whoia 
failing,,  to  return,,  and  that  in  this  case  the  dbuui)^  l«S8  was  only  a  reviv^ 
of  the  original  charter  1^95^    The  Lords  unanimouily  swtained  ^  ^ 
fences  and  assoilzied.    Affirmed  by  the  House  ^  Lotda.     (Sae^  Hwtk 
No.  iS.  p.  4850.), 


JS^)v  2(fc 


i754.  February  6.. 

Mabgabbt  and  Casvsxusx,  MirinHSAn  agaimt  Mjanr  Dacnox. 

James  Muirhead,  by  contract  of  marriage  with  Maigasot  £iadsqr» 
with  ^dvice  and  consent  of  Su:  Geoige  Lockhart  and  Lovd  GaatMuD^  MM 
1685,  provided  his  estate,,  of  about  SOOO.  merks  rent,,  and  the  oonquest,  ttr 
the  heirs-male  of  the  marriage,,  whom,  failing,  to.  the  heixs^male  of  any  other* 
marriage/,  whom  failing,  to.  the  heirs  whatsoever  of  the  first  marriage ;  and 
the  contract  contains  this  clause ;  ''  And  in  regard  the  said  James's  lands 
**  and  estate  are  provided  to  heirs-male,  in  manner  before  mentioned^  tliere* 
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^  fate  he  oldiges  him»  andhia  said' hmrs-male,  and  successors  succeeding  No.jZO^ 
<^  to  hun,  to  content  and  pity  to  the  daughters,  and  heirs-female  to  be  pro- 
^  eredtad  of  the  marriage^  if  there  be  one  daughter  9000  merks,  if  two 
dau^ters  12,000  meiks,  and  if  three  or  more  daughters  L«lo,ooo,  by  the 
prcqportiDns  therein  mentioned,  at  their  respective  age  of  16,  or  their  mar- 
^  riagiBS,  if  the  same  diall  locmer  ensue,  with  annualrent  during  the  not* 
^  paymiOit ;  and  in  case  there  be  no  heir-male  procreated  of  the  marriage, 
and  tibat  the  said  James's  heirs^male  of  any  other  marriage  shall  succeed* 
to  that  the  said  daughters  idiall  be  debarred  from  succeeding  thereto, 
**  thai  he  oUigiSs  him  and  his  heirs-male,  and  successors  foresaid,  to  war- 
f*  rdnt  free  and  xdieve  the  add  daughters,  and  heirs-female,  of  all  debts 
^  and  actions  whatsoever,  wherewith  they  may  be  burdened,  troubled,  or 
^*  adSscted,  aa  heirs  of  line  to  tiieir  said  fkthar ;  which  provisions  the  said 
^  daughters  are  hokim  to  aoooept  of  in  full  of  all  legitim,  bairns  part  of 
^  gear,  pCHrtion  natural,  executry,  or  other  benefit  that  may  fall  and'ac- 
^  cte&te  to  them  thmogh  the  death  of  thdr  father,  but  prejudice  to  them 
^  of  tiieir  right  of  suoeession  to  the  said  lands,  conform  to  the  destination 
^  above  written  in  their  favour,  and  fiiHIng  heirs-male  of  James  Muirhead'd 
H  own  body,  in  manner  above  e:itpreiised.''  The  estate  was  then  subject  to 
a  liferont  to  his  mother,  and  there  was  ][»:ovided  to  his  wife  a  contingent 
lifelreiit  of  SOO  merks^in  ease  of  ^Hdreii,  and  1300  merks  in  case  of  nonew 
He: died  in  1790^  leaving  beirides  George  his  bar,  two  younger  sons  and 
two  dau^iters ;  and  a  littid  before  his  death  he  and  his  eldest  son,  with  con* 
Mklt  of  hk  wifie,  granted  bonds  <tf  provision  to  his  younger  children,  to  the 
flBOond  son  &as  2000  merks,  to^the  third  L:i000,  to  his  eldest  d&ughter  2500 
mcrks,  and  to  his  second  L.looa,  wkh  a  mutual  substitution,  and  in  satis- 
fiu!ftion  of  baims  part  of  gear,  &c.  liiat  they  could  claim  through  his  death. 
George  mcc^eded  to  the  estate,  and  paid  these  provisions,  and  died  in 
llJilp  without  issue,  havings  his  two  l»ro11iers  being  dead,  and  his  sisters  old 
maidens  about  60,  left  his  Estate  to  his  widow  Mary  Dickson ;  and  the  two 
sisters  sued  her  for  payment  of  the  12,000  merks  provided  by  the  contract 
The  defences  weye,  I#^  That  theae  provisions  took  place  only  in  the  event 
l^t  tfaaie  were  no  heirs^male  of  the  marriage ;  2£%,  Their  acceptance  of 
tiiebonds  of  pi^svision.  We  determined  only  the  first,  and  the  Court  was 
]^retty  mnefa  divided;  di£^ent  Judges  being  moved  by  different  parts  of 
the  drases,  whidb  made  me  repeat  them  the  more  fully,  (as  under.)  But 
en  the  question,  the  Court  sustained  the  defence  and  assoilzied. 

w 

%*  The  defences  were  two :  Irf,  That  these  provisions  were  only  to  take 
place  if  there  were  no  heirs-male  of  the  marriage ;  Qdo^  Their  taking  pay- 
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Nq-  20^        mefnt  of  their  bonds  of  proviAon  in  eatis&ctkoi  as  above.    Answered  to  the 

first,  That  their  previsions  wete  due  whether  Hiere  w^e  heirs-male  of  the 
marriage  or  not,  for  that  all  the  heurs-male  foresaidis  are  taken  bound  to  pay 
them.   To  the  seconds  That  these  bonds  were  only  in  satis&ction  of  le^tim, 
or  what 'they  might  daim  through  their  father's  death,  but  not  of  the  pro- 
visions in  the  contract ;  Qdo^  That  they  did  not  know  of  tibe  ccHitract.  The 
case  was  reported  by  Lord  WoodhaH,  and  Kilkerran  and  Justice-Clerk  gave 
their  opinions  for  the  pursua*.    But  on  hearing  spme  of  us  give  our  rea^ 
sous  for  a  difierent  opinion,  Kilkerran  moved  for  a  hearing  in  {nresence, 
and  it  was  accordingly  heard  yesterday  and  this  day*    At  advising,  the 
Court  took  little  notice  of  the  second  defence,  but  all  turned  on  the  firs^ 
whether  these  provisions  w»e  due  in  the  event  that  hiqppened,  that  an 
heir-male  succeeded  to  theestate^    Kilkerran  altered  his  opinion,,  and  ga^e 
it  now  for  the  defender^  and  laid  it  om  the  reason  given  for  making  these 
provisions,  viz.  that  the  estate  was  provided  to  his  hdrft*male  in  manner 
before  mentioned,  which  could  only  respect  the  heirs-male  of  another  mar- 
riage, because  the  providing  the  estate  to  the  heirs-male  of  that  marriage, 
could  never  be  the  reason  of  making  these  provisions  to  daughters.  .  The 
President  and  I  were  of  the  same  side,  and  our  reasons  were,  tiiat  in  Soot- 
land  the  bride's  friends  think  themselves  concerned  only  to  guard  against 
the  effects  of  second  marriages^  and  therefore  provide  for  the  same^  but 
leave  the  father  the  distribution  of  his  estate  amount  the  children,  and 
therefore  very  few  examples  are  in  Scotland  of ^  provisions  *  in  contracts  of 
marriage  to  their  children,  where  thcK  a3*e  heirs-mdle  that  succeed  to  the 
estate,,  and  still  fewer  of  such  provisions  to  daughters^  and-  none  to  youagev 
sons :  That  in  the  condition  of  that  estate,  it  would  have  been  highly  un- 
reasonable  to  bind  the  £ither  to  give  such  large  provisions  to  lu&  daughters 
when  his  eldest  sqn  succeeded  to  the  estate,,  and  he  could  not  fbwsee  how 
many  younger  sons  he  would  have  to  provide,,  and  sor  unxeasonaUe  that 
the  bride's  friends  could  not  only  n.€>t  ask  it,  but  OMild  not  in  justice  to  the 
eldest  son  consent  to  it :  That  this  obligement  was^  expressed  itt  proper 
.technical  words>  '^  daughters  atid  lmrs-£nna}e,"  so  that  no  daughter  eould 
daim  it^  but  she  that  was  also  heir- female,,  that  is,  ofthe  monaage  r.  That 
the  parties  ccmsidered  these  provisions  as  making  the  daughters  heirs  ef 
provision,  and  therefore  bind  the  heirs-male  of  any  oliter  mantagct  to  re- 
lieve them  of  debts,,  which  in  any  other  view  would  have  been  very  baa- 
proper  and  superfluous ;  and.  limit  that  obfigement  to  the  event  of  an  heir- 
male  of  another  marriage  succeeding,,  which  would  have  been  equally  in- 
congruoys,  if  th^  provisions  had  been  payable  also>  though  there  were  no 
hfiirs-male  of  another  marriage ;  and  yet  in  that  dause  the  obli^emoit  is 
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kid  in  general  on  the  heirs-male  foresaid  and  successors  whatsoever ;  and  No,  20, 
that  such  tras  the  father's  and  mother's  sense  of  these  provisions,  they  had 
sufficiently  declared  by  the  subsequent  bonds  of  provision.  Drummore, 
and  others  On  the  other  side,  observed  that  the  obligement  to  pay  was 
l^d  OH  the  whole  beirMnale,  therefore  they  were  due  when  there  wepe  no 
heirs-male  of  the  marriage ;  that  an  heir-female  w^as  not  a  nomen  juris,  and 
was  an  inaccurate  expression  of  the  writer's ;  that  the  daughters  could  not 
)be  heirs-female  while  they  had  brothers-consanguinean,  no  more  than  when 
they  had  brothers-german,  and  therefore  laid  that  word  out  of  the  case: 
That  the  clause  of  relief  was  no  more  accurate,  binding  the  heirs-male  of  a 
lieeond  marriage  to  relieve  themf  as  heirs  of  line,  where  they  could  not  be 
heirs  at  all  but  only  creditors ;  and  we  could  not  alter  contracts  because  of 
inconveniences.  They  also  quoted  the  decision  in  the  case  of  the  Daugh- 
ters of  Hamilton  of  Reidhouse  against  the  Creditors,  and  the  case  of  An- 
derson's Daughters.  As  to  the^  first,  I  told  them  the  specialties  on  wliicli 
it  was  founded^  as  observed  by  me  28d  November  1 74.3 ;  and  as  to  Ander- 
son, that  there  was  no  mention  of  either  heirs-male  or  female,  but  provi- 
sions to  the  eldest  son,  and  to  daughters  one  or  more  of  a  person  hardly 
Capable  of  providing  his  own  children  ;"  and  there  were  also  quoted  for  tlie 
defender  tlie  cases  of  Turnbull  of  Currie's  daughters  in  1 724,  and  of  Lady 
Mary  Drummond,  where  our  decree  in  her  favour  was  reversed  in  the  House  * 
of  Lords,  though  in  neither  of  these  cases  were  the  daughters  called  heii  s- 
female.  On  the  question,  tlie  Court  sustained  the  defence  and  assoilzied. 
Pro  were  President,  Kilkerran,  Kaimes,  Shewalton,  et  e^. — Con.  were 
Miltofn^  DruuEUQQore,  Justice-Clerk,  and  WoodhalL 


J754».    February  86. 

Dame  DoRqTHEA,  &c.  Puihrosje:  against  The  I^oud  Advocate. 

Sitt  Arciiibalb  Primrose  oi  Dunnipace  was  bound  in  his  contract  of 
marriage  in  case  there  be  no  heirs-male,  but  allenarly  a  daughter  or  daugh- 
ters of  the  marriage,  and  that  they  shall  be  debarred  firom  succeeding  to 
the  said  lands  by  his  odier  heirs-male,  to  pay  to  them  the  sums  therein 
mentioned,  to  be  divided  as  he  should  think  fit,  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  his  death,  with  annualrent  thereafter.  Sir 
Archibald  was  attainted  of  high  treason  at  Carlisle,  and  executed  l^th 
November  1746,  leaving  issue  an  infant  son,  who  died  in  January  1747, 
and  four  daughters ;  and  the  daughters  entered  a  claim  for  their  provisions 
on  this  ground,  that  though  their  brother  survived  their  father,  yet  he  di^d 
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before  the  term,  that  their  provisicms  fell  due»  viz.  WhitsuncUty  after  the 
father's  death.  We  unanimoiisly  dismissed  the  dalm,  without  expressing 
the  reason,  that  a  son  survived  the  marriage ;  f<»r  the  President  said  he 
looked  on  these  provisions  payable  only  after  the  father's  death  as  a  sort  of 
succession.  But  it  was  unnecessary  here  to  detecsaiae  that  point  (See 
DiCT.  No.  52.  p.  8002.) 


See  1st  February  1749i  Mason  against  ExecutiM-s  of  Gec^rge  Belir^mi 
[axwell  against  Maxwell,  7th  February  1758,  voce  Conpitiox. 


See  Notes. 
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PUBLIC   BURDEN. 


Copland  against  Mobttsir  and  Others,  Inhabitants  of  Aberdeen. 

Taxation,*— pa3rment  (^  it  to  tiie  Rebds  no  sufficient  defence  against 
paying  it  over  again,  though  it  had  been  akeady  paid  the  Receiver- General 
by  the  bur^,  who  aj^ointed  a  Collector  for  levying  it  from  the  inhabitants, 
nor  though  it  had  been  tendered  to  that  Collector  after  the  Rebels  were  in 
possession  of  the  town,  when  the  Collector  durst  not  receive  it,  and  it  ought 
to  have  been  paid  before  that  time. 

See  Notes. 


PUBLIC  OFFICER. 


1 795.    Jtihf  4,  (md  February  20, 1 736^. 

HoM£  of  Sdatehouse  against  M*K«nzie  and  Justice,  Clerks  of  Session. 

Two  of  the  Clerks  of  Session  found  liable  for  the  loss  of  an  execution  of 
an  adjudieation  lort  in  tiieir  office,  though  the  adjudication  was  extracted, 
before  one  of  them  was  admitted  Clerk. 


1735.    Deceinber  12^ 

Yetts  against  The  Other  Household  Trumpeters. 

The  Lords  thought  the  lieges  were  not  confined  to  make  use  only  of  the 
Bang's  trumpeters  at  burials,  and  therefore  found  such  of  them  as  were 
employed  not  bound  to  communicate  any  of  their  gains  to  then*  brethren, 
trumpeters* 


No.  1. 


1 735.    February  6.        Paterson  against  Inglis^  ^ 

Clerk  of  the  Bills,— ^damages  against  him  for  receiving  an  insufficient 
cautioneF,  not  cc^npetent  by  summary  complaint. 

%♦  The  same  found  18th  June  1 748,  M*Viccar  against  Ingfis. 


Nf>.  2: 


No.  3: 


No.  4. 


No.  5. 


No.  6. 


No.  7. 
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1 737.    January  6.  .... 

Sir  Jaaies  Campbell  against  Lords  Geange  and  Dun. 

Commissioners  of  Enquiry's  decrees  binding  in  all  Courts,  and  cannot 
be  reviewed  or  altered  or  neglected  upon  iniquity. 


1 737.    Feb.  8,  JtUy  22. 

Mr  Robert  Freebairn  against  Blair  and  Nairn. 

Office  of  Ring's  Printer  being  given  by  patent  for  a  term  of  years  ta 
Mr  Robert  Freebairn,  and  his  assignees  and  substitutes,  was  found  adjudg- 
jibleby  his  creditors  and  actually  adjudged.     (See  DiCT.  No.  16.  p.  148.) 


1737.    July  1. 

Dame  Margaret  and  Dorothea  Primrose,  against  The  Commissary 

CucRKs  of  Edi^tburgh. 

In  a  declarator  for  having  the  Commissary  Clerks  liable  for  damage 
through  taking  an  insufficient  cautioner  in  a  confinnalion,  the  Lcarda  agreed 
that  no  decreet  for  these  danuiges  covid  go  i^gainst  them  till  the  eamnitor 
and  cautioner  were  discussed,  yet  they  found  the  declaratory  process  com* 
petent ;  2do,  They  found,  that  the  Commissary  and  their  Clerks,  1568,  are 
bound  to  exact  caution  from  executors,  and  as  to  the  sufiSdiency,  they  agreed 
that  they  could  not  accept  of  illusory  caution ;  Stio,  That  halHt  and  repute 
responsible  was  enough,  though  in  reality  the  cautioners  were  not  responsi- 
ble ;  4to,  They  thought  that  it  was  not  in  all  cases  necessary  that  the  cau- 
tioner should  be  even  repute  responsible  for  the  whole  inv«itory,  if  v.  g. 
the  executor  himself  had  a  great  estate  and  was  reputed  frugal ; — and  upon 
the  whole  they  found  that  the  Clerks  were  bound  to  take  such  caution  as 
was  habit  and  repute  reasonable  good  caution,  according  to  the  drcumstan- 
ces  of  parties  at  the  time.     Vide  inter  eosdem  voce  Inhibition. 


1738.    Jamuiry  18. 

Trustees  of  Mathieson's  Creditors  against  Robertson. 

Consignation  only  in  the  Clerk  of  the  Bills  hands  with  a  bill  of  sus- 
pension, regular  to  stop  the  course  of  annuabent  on  a  common  bond,  but 


AWEKD-  IL]  PUBLIC  OFFICER-  fiSLCini^. 

wbete  there  wai  a  plnot  demand  hy  the  creditor,  with  some  other  special     ^F<^.  T< 
dreumstaiioes,  they  found  that  oc^aigiuition  in  the  hands  of  a  private  mer- 
chant stopped  it» 


1738.    February  7.        Presentation  of  Notaries. 

The  Clerks  of  Session  discharged  to  receive  in  any  petition  for  any  per-       No.  8. 
son's  trial  in  ^nrder  to  admission  as  a  Notary,  unless  there  be  at  the  same 
tune  presented  therewith  and  lodged  in  the  Clerk's  hands,  a  presentaticm 
sighed  by  the  Clerk  to  the  admissbn  of  Notaries,  and  pass^  under  his 
Majesty's  cachet.  Reported  by  a  Committee  as  their  opinion.  (See  Noteb.^ 


1740.    January  11* 

GiBB  and  Ksith  agoinst  S^q'I'^^  Miln,  and  Others. 

A  Jui>0£  ought  not  to  be  punkbed  for  liis  sentence,  however  injurious  it  ^^*  ^' 
be,  uidess  from  drcuautances  it  appear  to  have  proceeded  from  partiality 
w  £tV0ur ;  and  therefore^  whoe  the  private  party  who  obtained  the  sentence 
was  foimd  liaUe  in  cxp^ises  and  damages^  because  of  the  iniquity  of  the 
prosecution^  yet  the  Judges  (Justices  of  Peace  of  good  character)  were 
acquitted.  . 


1 748.    February  25,       Case  of  Clehkb  of  Session* 

Th£  Lords  found,  that  the  Clerks  af  Session  have  a  discretionary  power 
to  r^uove  their  servants  the  extractors^  and  altered  a  fcnrmer  interlocutor 
finding  the  contrary^ 


x*> 


No.  10. 


1 746.    July  do.       Case  of  Clerk  op  Supply  of  Banffs^hire. 

The  election  of  a.  Clerk  of  the  Commissioners  of  Supply  cannot  be  tried     No.  11. 
in  the  way  of  suspension>  because  all  parties  having  interest^  u  e.  the  Com* 

8  u 


No.  11. 


Hoiin. 


i?o.  laL 
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xnissioners  are  not  in  the  field ;  and  therefore  a  hill  of  suspmAcm  w«s  le- 
fused^  reserving  reductionMas  ^wov^i  90  thid  J^efore  bMii-ckmeiiitiieGafleof 
the  Clerk,  I  think  of  the  Merse. 

%*  We  passed  a  bill  of  suspension  of  the  election  of  the  Collector,  but 
prejudice  of  his  continuing  to  levy  the  Cess ;  Vide  2d  July  1747,  Collector 
of  Supply  of  Lanark,  voce  Commissioner  of  Supply. 


l74iS.    Novembers.  v^ 

Case  of  Mueray,  Keeper  of  the  Slinute-Book 

Mr  Murray,  Cringletie's  son,  having  got  from  the  Crown  a  commissioir 
passed  under  our  Great  Seal,  to  be  Clerk  or  Keeper  of  tibie  Minute-Book,  twa 
objections  were  suggested  by  one  of  our  number  against  it,  1^/,  That  though 
in  tlie  Register's  commission  reecM'ded  in  our  books,  the  Crown  had  reserved 
the  nomination  of  all  Clerks^  yet  that  reservation  was  contrary  to  law ;  for 
that  the  nomination  of  some  Clerks  (as  that  of  the  Register  of  Sasihes)  was 
vested  in  the  Register  by  act  of  Parliament  r  and  the  nomination  of  the 
Clerks  of  Session,  and  properly  of  this  Clerk,  was  in  the  Register  as  old  as 
we  liad  any  records  of  these  offices,  and  therefore  was  a  part  of  the  Consti- 
tution, though  we  had  no  act  of  Parliamdit  for  it  r  2rf/y,  That  Mr  Murray 
was  under  age,  that  is  under  tl,  and  therefore  incapable.  The  first  was  on 
some  prudential  considerations  dropped  for  this  time ;  but  as  to  the  second, 
Mr  Murray  was  ordered  to  condescend  upon  his  age  against  that  day 
se'nnight ;  when  he  gave  in  a  petition,  showing,  that  even  a  minor  was 
capable  of  the  office  of  Advocate  and  Notary,  and  why  not  this  ?  and 
therefore,  that  there  was  no  use  for  condescending  ou  his  age  7  which  was 
refused,  27th  January,  8d  and  lOth  February  1742.  Mr  Murray  havhig^ 
afler  he  was  of  age,  agiun  piresented  to  us  bis  commission  under  the  Great 
Seal  to  be  Keeper  of  the  Minute-Book,  it  carried  to  admit  him ;  though 
some  thought  liis  commission  void  and  null,  arid  that  there  needed  a  new 
commission^ 


1744.    December  14- 

Sir  ALESANDEii  Cockbuhi^,  against  Sir  Wiixiam  Cockbukx,  and 

Other  CuEraTORs  of  Lamiton^ 

•  -  * 

Office  heritable  of  King's  Usher  or  Ostiarius,  with  a  salary  annexed 
to  it,  found  to  be  adjudgable,  and^that  a  judicial  sale  of  it  may  be  pursuetT. 
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hy  creditors,  but  the  Court  much  divided.    Agauist  which  Sir  Alexander      No.  IS* 

having  rechADoed/  tIteM  W^re'  witff  tftie  answers  given  us,  condesc^dences  of 

numerous  instances  of  heritable  offices  of  different  kinds  given  >vith  lands^ 

as  this  was  to  hdrs  and  assignees,  of  voluntary  alienations  and  sales  of  them, 

and  several  of  them  being  transmitted  by  apprizing  and  adjudication,  and 

some  of  judicial  sales  of  them,  which  are  curious  imd  worth  preserving. 

(See  DiCT.  No.  !•&  p,  lib.) 


1747-    June  25.        Mary  Gatker  against  Mk  Robert  Wallace. 

A  WRITER  TO  THE  siCiCET  behi^  convicted  of  vitititing  an  extract  of  a 
warrant  of  ours  to  get  up  some  writs  from  the  Commissioners,  by  changing 
the  word  two  books  to  iJw  books,  the  Lords  suspended  him  from  his  office 
and  from  agenting  for  twelve  months,  and  fined  him  L.20  sterling  to  the 
poor ;  though  others  thought  it  should  at  fcfefct  have  been  total  deprivation. 


1747.    Jvlyl. 

John  and  James  Marshall,  against  John  Ferrier^  B^lie-Substitute 

of  Torpliielien. 

In  a  complaint  before  a  Bailie-substitute  for  stealing  grass,  the  private 
parties  compromised  the  matter ;  but  thereafter  the  Bailie  extorted  from  the 
defender  six  guineas  and  a  half,  and  on  payment  thereof  held  a  Court,  and 
caused  the  libel  be  referred  to  the  defender's  declaration  by  one  acting  for 
the  Procurator-Fiscal,  took  the  declaration  denying  the  libel,  and  thereon 
assoilzied.  We  sustained  a  summary  complaint,  took  a  proof,  found  the 
extortion  proved,  and  found  him  liable  in  the  party's  damages/ and  declared 
him  incapable  of  being  a  Judge, 


1 750.    June  27.    Duke  of  Roxburgh  agaimt  Mr  William  Dice. 

The  Sheriff  of  Berwick  having  found,  that  teinds  valued  in  the  Cess- 
books  are  liable  in  a  proportion  of  schoolmaster's  salaries,  a  bill  of  advoca-' 
tion  was  presented,  and  the  complalner  founded  on  5th  act  1633,  and  26th 
^ct  1696.  *rhe  answers  again  founded  cm  the  17th  act  1645,  arid  the  same 
26th  act  1696 ;  but  we  passed  the  bill.    See  Tbinds. 

8U2 
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1750.    December  7. 

BowEE  ef  Kinnettkfi  dfffwmt  Jahb&  Hav  ftad  Others. 

A  WRITER  TO  THE  SIGNET  being  found  accessory  to  a  ccnnbinatioBy  to 
cai*ry  on  a  nomination  of  curators  to  a  boy  that  had  by  an  aunt  been  oar- 
ried  away  to  the  Scots  College  at  Paris,  without  the  knowledge  of  his  nemst 
friends  on  the  father's  side,  we  suspended  him  for  a  year»  and  fined  him  in 
L.5  sterling.  The  boy  was  Bower  of  Metkie»  grand-nephew  of  the  famous 
Dr  Bower. 


1752.     Jnly2\. 

Lock  HART  of  Camwath  against  Hair,  Schoolmaster  of  Lasswade. 

A  DECREE  of  five  Commissioners  of  Supply  settling  and  localling  the 
schoolmaster's  salary  upon  the  act  26th  1G96  was  sustained,  and  a  charge  of 
horning  on  it  found  orderly  proceeded,  though  there  had  been  a  former  set- 
tlement of  a  salary  in  1650,  but  wluch  had  in  part  gone  into  disuse,  and 
though  none  of  the  heritors  were  summoned  before  the  Commissioners,  nor 
no  evidence  of  their  being  called  to  meet  to  settle  a  salar5\ 


1753.    July  19. 

A>fDREw  Anderson  against  The  Sheriff-Substitute  of  Kinross. 
N<x  19;  ° 

Three  Justices  of  Peace  of  Kinross-shire,  on  a  complaint  by  the 
Sheriff-substitute,  (and  who  was  also  a  Justice  of  Peace,  ShcrifF-Clerk, 
and  Justice  of  Peace  Clerk,)  on  Anderson  for  calling  him  rogue  and 
rascal  to  the  servants  in  a  tavern,  but  not  in  his  presence,  fined  him  L.6 
sterling,  and  L.2  sterling  of  expenses,  banished  him  the  shire  during  plea- 
sure, and  committed  him  to  prison  till  payment,  and  till  he  begged  pardon ; 
and  having  paid  his  fine  and  been  liberated,  when  he  returned  to  the  count}', 
gave  a  firesh  order  for  apprehending  him,  and  missing  him  they  seized  his 
horse,  and  publishing  an  advertisement,  prohibiting  all  persons  within  the 
county  to  harbour  him.  Anderson  pursued  reduction  of  the  sentence ;  and 
at  advising  the  proof,  passed  from  the  three  Justices  because  of  their  igno- 
Taiice  of  the  law,  and  insisted  only  against  the  Sheriff  r  and  the  Lords  reduced 
the  sentence,  and  found  him  liable  in  damages  and  expenses.  I  had  some 
difficulty  as  to  the  fine,  and  quoted  the  case  14th  November  1679,  Town 
of  Kirkaldy.*  But  the  Court  distinguished  betwixt  indignities  to  Judges  in 
their  office,  and  those  dune  to  them  as  private  men. 

See  Notes. 

*  DitT.  No.  98.  p.  1984u. 
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1  iBi.    July  4.    Stevenson  and  Lokn  against  Crawford. 

Beating  Custom-house  offioa^  bailable^  notwithstanding  the  acts  1  Sth 
and  14th  Geo.  IL  anent  frauds. 


1735.    June24i. 
Colonel  M*Dowall  against  Mrs  Brown,  and  Gordon^  Procurator- 
Fiscal  of  the  Dean  of  Guild  Court. 

Retailers  cannot  sell  liquors  in  bottles  but  what  have  some  certain 
denominations  as  quarts,  pints>  choppins,  and  their  fractions,  and  the  seller 
is  bound  to  make  up  the  deficiency ; — ^but  demurred  as  to  making  bottles 
of  a  precise  quantity,  and  no  more  or  less. 


V135.    July  23. 
The  Town  of  Canongate  against  The  Magistrates  of  Edinburgh. 

Inhabitants  of  a  burgh  of  regality  may  buy  fish  coming  to  the  market 
of  Edinburgh,  without  distinction  whether  to  be  sold  again  or  not- 


No.  I 


No.  2: 


No.  ». 


1742.    June  n. 

The  Town  of  Burntisland  agrtimt  Bkvor  of  Grange. 

« 

Highways  can  only  be  cast  about  200  ells  on  the  whole  ground,  so  as        ^*^-  *- 
the  new  road  shall  be  only  200  ells  longer,  than  the  old.. 


1 743.    Fchrtiainj  23. 

Co^LONEL  Straiton  againstT\\e  BtRGH  of  Montrose.. 

Hiox  Act  Geo.  I. — 1  moy  Found  that  the  action  of  damages  thereby  given  '^" 

against  the  county  or  city,  is  only  for  repairing  die  damages  done  to  the 
house,.  &c..  pulled  down  or  demolished,  but  not  for  meal  or  other  goods  taken 
out  of  the  house  ;  2dOf  A  Jibeleondbding  against  the  Magistrates  and  tlieir 
successors  in  ofiRce  as  representing  theburgh,  but  not  concluding  against  the 
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No.  5,        burgh,  was  found  inept.     We  thought  that  the  Magistrates  ,or  commou 

good  of  tho  burgh  was  not  liaUe,  and  that  the  damages  could  only  be  re- 
covared  from  the  hilnabitants  as  in  England,  27th  January  174S.  The 
second  finding  anent  the  fonn  c£  the  libel  was  altered^  and  that  olyection 
repelled.  The  last  was  doubted  of  ;-~but  the  first  w«s  adhered  to.  See  No.  6. 


No,  6- 


No.  7. 


No.  8. 


1 7*3.    June  22. 

The  Magistrates  of  Edinburgh  against  Clabksox. 

« 

Riot  Act  \mo  Geo.  I.— -In  processes  against  the  burgh  on  this  act.  Whether 
the  whole  Council  ought  to  be  summoned  as  in  other  cases,  or  only  the 
Magistrates  ?  Found  first  that  the  wliole  Council  must  be  summoned,  I^h 
November  1 742,  but  this  wbs  altered  10th  December,  and  found  that  ofily 
the  Magistrates  need  be  summoned ;  but  the  last  again  altered,  and  the  first 
adhered  to.    See  No*  4. 


1 747.    June  25.  Ure  against  Stewart. 

« 

Whether  the  act  ailthc^izing  the  casting  about  highways  200  yards 
extends  also  to  private  roads  ?  debated,  but  not  decided. 


174S.    July  21.  ViVB,Qn  of  Wick,  Sujjplidant. 

A  BURGH  representing  that  they  were  rebuilding  the  prison  which  was 
become  ruinous,  prayed  for  warrant  to  transport  a  prisoner  they  had  for 
debt  to  a  prison  in  another  sliirb,  which  the  Lords  refused. 


1748.    December  16. 

Leith  and  Ij&sly  agaihst  The  Magistrates  of  Aberdebk  and  OraRRS. 

^^'  ^'  A  soAPERY  of  white  soap  being  endeavoured  to  be  erected  in  Aberdeen, 

the  Magistrates,  on  complaint  of  the  possessors  of  the  neighbouring  houses, 
by  reason  of  the  nauseousness  of  the  smell  and  danger  of  fire,  i^topped  it ; 
and  a  biH  of  suspension  being  presented  to  me,  I;  on  report  to  the  Lords 
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refused  it ;  to  whidfi  they  once  adhered ;  but  on  a  reelaimuig  biU,  they  '  No.  9. 
remitted  to  some  merchants  at  Glasgow  to  report  what  they  could  observe 
as  to  both  points  in  the  soapery  at  Glasgow ; — mid  upon  the  report  that  it 
was  not  offensive  and  no  extiraoi^nary  danger,  we  passed  the  bill,  and 
allowed  the  work  to  proceed.  Some  doubted  of  the  form  of  process,  that  i^« 
of  a  suspension  of  a  sentence  stopping  a  work,  but  that  was  overriiled. 


1 749.     June  14. 

Turner  of  Piniiadehill  agtiinsf  The  Duke  of  Roxburgh. 

The  Ju;>ticcs  of  Peace  can  cast  about  a  highway  200  yards,  yet  where 
tliere  are  two  ways  within  that  distance  of  one  another,  we  found  that  they 
could  not  stippross  one  of  them  by  throwing  tlie  one  into  the  other. 


1 750.      Jlilf/  21.  IXUABlTAN-rS  of  KlUKALDr.. 

Found  that  inliabitants  of  a  royal  biu-gh  are  Hable  as  well  as  others  to 
repair  the  highways  on  the  act  5th  Geo..  II.,  and  therefore  refused  a  bill  of 
suspension  by  sundry  merchants,,  weavers,  tailors,  and  other  tradesmen  of 
Kirkaldy,  fining  tbem  for  not  assisting  at  mending  these  roads,  and  passed 
the  bill  only  as  to  sailors  employed  in  trading  ships..  Murkle,.  Reporter. 
24th  July  We  refused  a  reclaiming  bill,  and  adhered.. 


1751.    Febmaif/  12.        Inhabitants  of  KiNcAiiDiNP:smiiE., 

The  Justices  of  Peace,  and  Commiissroners  »f  Supply  oT  the  shire  of* 
Kincai*dine,.  on  the  first  Tuesday  of  May  distributed  the  highways  in 
their  county  into  four  great  roads^  and  resolyed  tty  eause  all  the-  inha- 
bitants work  at  these  roads  in  their  order^  so  as  one  road  may  be  completed, 
before  beginning  another,  but  dispensing  with  those  living  at  a  great  dis* 
tanoe,  on  paying  Id.  for  the  man^.  and  2d.  the  horse,. as  by  act  1670.  Lord 
Arbuthnot  and  smne  others,  presented  biHs  of  suspension,  I  mo,.  For  that 
the  meeting  vr^  on  the  first  Tuesday  of  May„tlie  day  in  the  act  16th  1669,. 
and  not  on  the  third  Tuesday,  as  appointed  by  the  5th  act  Ceo.  IL ;  2do, 
For  that  the  roads^  were  not  dbtributed  among  the  inhabitants  according  ta 


Noi  ro. 


No.  II... 


Ni)..  J  S:. 


No.  12. 
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their  vicinity*  so  as  each  should  "irwk  on  the  road  neatest  him,  but  all  of 
them  obliged  to  work  on  each  of  the  ro^da,^  or  pay.  Two  such  bills  of  sus- 
pension were  refused  by  two  Lord  Ordinaries,  then  a  third  by  a  third  Lord 
Ordinary,  and  then  a  reclaiming  Ull  was  refused  by  the  whole  C<mrt»  (as  I 
was  told)  unanimously  ;'--for  I  was  in  the  Outer*House,  but  approved  of  the 
judgment. 


See  Notes. 
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QUALIFIED  OATH. 


1733.    November  ?•        Ievine  offaimt  Dickson, 

Ak  oath,  that  the  deponent  bought  land  at  a  roup  at  a  definite  price ;  that 
he  paid  out  of  the  price  a  mortgage  and  a  debt  of  the  seller's  in  ju^ment, 
whereon  execution  had  been  awarded,  and  got  the  creditor's  discharge ;  tliat 
at  the  sale  it  was  agreed,  that  any  surplus  of  the  price  should  be  retained  m 
part  payment  of  JL*.  1 3  sterlbig  due  to  the  deponent  by  the  pursuer  the  seller ; 
aU  these  qualities  were  found  intrinsic,  without  any  other  vmicher  of  the 
payments  or  debt,  and  expenses  found  due. 


1786.    February  18.    Jean  Budge,  S^c.  against  M*Kay  of  Strathy. 

The  Lords  found  the  quality  in  Toftingall's  oath  and  Jean  Budge's  de- 
claration intrinsic,  {renitente  President.)  Many  of  us  thought  the  agree- 
ment not  quarrellable  as  cantra  Jidem,  though  I  indeed  thought  otherwise. 
However,  he  having  homologated  by  pajing  the  money  and  taking  the 
bond,  I  thought  that  reduction  set  aside ;  neither  thought  I  that  was  a 
donatio  inter  virum  et  nxorenij  even  qtuxid  the  wife's  liferent,  but  there  was 
no  use  for  determining  these  points,  because  the  letter  founded  on  as  a  re^* 
Vocation  was  not  holography  and  tlierefore  not  probative.    (See  Notes.) 


1 736.    December  3,        Cbedito»s  of  Mekie  against  B&oomfieli). 

A  DEFENDER  in  d  furtlicoming  acknowledging  the  debt,  but  that  the 
common  debtor  owed  Iiim  certain  sums  contained  in  an  account  fitted  be- 
tween tliem  after  the  arrestment,  which  resolves  into  a  compensation ;  the 
quality  was  found  extrinsic ;  but  any  articles  of  compensation  that  were 
liquid  before  arrestment,  were  notwithstanding  thereof  foimd  relevant  to  be 
proved  by  the  common  debtor's  oath. 


1 737-    January  18.      Moffat  against  Moffat. 

An  oath,  acknowledging  that  the  deponent  bought  a  score  of  ewes  and 
lambs  at  L.6^,  but  that  sometime  afler  die  bargain  the  pursuer  ordered  tlie 

8x 


No.  4. 


No.  2. 


No.  3. 


No,  4. 


AF^i^KND  II.]  QUALIFIED  OATH.  [ElchieI 

No,  4.  deponent  to  pay  the  j;::'..e  to  Jolin  JNIofFat,  which  accordingly  he  did;  tlie 

Lords  found  the  quality  intrinsic,  agreeably  to  Gth  July  1711,  Clerk  against 
Dallas.     (See  Dict.  No.  21.  p.  13,218.  and  No.  22.  p.  13,21 1/.) 


No.  5. 


1740    January  29,  . 

Sutherland  6f  Forse  against  Sutherlaxb  of  Kinminity. 

The  Lords  seemed  to  be  of  opinioHi,  that  eren  an  intrinsic  quality  in  an 
oath  if  it  waa  improbable^  ought  not  to  be  probative ;  and  therefore  in  a 
question.  Whether  the  indorsation  of  a  bill  of  exchange  was  in  trust  ?  the 
party  acknowledging  the  getting  the  indorsation  without  itoy  onerous 
cause,  but  adding  that  it  was  a  gift,  which  seemed  plainly  intrin^,  but^ 
liowever,  improbable  from  a  woman  in  such  low  circumstances ;  therefore 
the  Lords,  before  answer,  allowed  a  proof  of  the  woman*s  circumstances.. 


1742*    Xovenibcr  13.    Lord  Eglinton  agaimt  Lady  Forrester. 

No.  6.  That  a  bill  wa» resting  owing,  being  referred  to  oath,  a  quality  of  com- 

pensation was  found  extrinsic,  but  a  quality  tliat  the  creditor  promised  to 
give  up  the  biU  was  found  intrinsic,  L  l\  resting  awijig  was  found  not: 
prayed.    (See  Dict.  No.  23.  p.  13>215.> 


1 75  K    Fehrttury  20.        Gov  an  against  Pedan\ 

No»  *?.  jj^  ^  pursuit  for  ship's  wages,  and  reference  taoath,  tliat  the  pursuer  was 

lured  by  the  defender  as  first  mate,,  he  deponed,  that  in  the  outward  voyage 
the  pursuer  was  hired  a&  second  mate,  aud  produced  the  agreemcBt ;  that 
at  Carolina  the  pursuer  was  hired  for  the  homeward  voyage  as  chief  mate,, 
(at  the  former  chief  mate's  wages)  and  continued  softom  7tft;  September  tiU 
2Sd  October ;  that  they  were  put  back  to  Carolina  by  contrary  wiYids,  when 
the  pursuer  declined  to  serve  Iwiger  as  chief  mate,,  antf  woidd  only  serve  as 
second  mate^  and  desired  the  defender  to  hire  another  for  the  homeward 
voyage^  and  he  acccwrdingly  hired  one  Cricbton,  and  that  both  o£  thenr 
kept  journals.  Drummore  found  the  quality  extrinsic,  and  the  defender 
liable  for  chief  mate's  wages  for  the  whole  voyage  ^  but  we  altered  and 
found  the  quality  iutriujsie,  and  found  chief  mate's  Avages  due  only  £3fom 
7tli  September  to  23d  October,,  and  second  mate*s  wages  for  the  rest.  (See 
Pict..No.  \5.  p.  13,207.) 

See  NuT£5- 


ArrEND.  II.]  [Elchties. 


RANKING  AND  SALE. 


1783.    November  17.  A  against  B. 


^ 


Capons,  poultry,  and  carriages,  deleted  out  of  the  rental,  because  not 
converted.    Item  a  privilege  of  pasturing  ten  sheep. 

\*  But  in  another  sale  in  February  1 742,  pastimige  of  sheep  was  ordered 
to  be  valued  and  added  to  the  roll. 


1 734.    January  0.        Thomas  Lawbie  of  Corkelferry,  Supplicant. 

The  subject  being  a  new  tenement  of  land  in  Edinbiirgh,  never  finished 
or  inhalnted,  the  Lords  refused. to  authorize  the  finishing  of  it,  and  to  de- 
clare the  expenses  a  preferable  debt ;  because  during  such  a  process,  though 
it  is  necessary  to  preserve  and  uphold  the  subject,  yet  hot  to  meliorate  and 
improve  it. 


1 7  34.    Naveinber  20. 

The  Eaiix^s  of  Loudoun  and  Glasgow  against  Lord  Ross  and  Sir  James 

Camfbsi.l. 

• 

After  a  ranking  and  sale  of  a  bankrupt's  estate,  and  before  payment, 
the  creditors  adjudged  a  separate  subject ;  and  then,  the  price  of  the  first 
estate  being  pdd,  in  a  ranking  on  this  separate  subject,  the  question  was  as 
to  the  creditors  who  bad  drawn  in  the  first  sale ;  \niOs  Whether  they  should 
be  ranked  for  the  whole  sums  yet  due  to  them,  after  deducting  the  first  pay- 
xncntf  and  for  no  more?  or  2^o,  If  there  should  be  deducted  from  their 
debts  not  only  the  payments  effectually  recovered  by  them,  but  alto  the 

8X2 


No.  1. 


Ko.  2: 


No.^. 


Append.  II.]  RANKING  AND  SALE-  [Ejlckbs. 

No*  S.  whole  sums  they  drew  by  the  former  ranking,  though  part  of  it  was  drawn 

back  from  them,  partly  by  the  expenses  of  ranking  and  sale,  which  by  the 
act  of  sederunt  burdens  every  creditor  proportionally,  heCBnse^Hme  juris 
that  was  also  once  drawn  by  tliem ;  or,  StiOf  If  they  should  be  ranked  ht 
the  whole  sums  originally  due,  and  contained  in  thek  adjudications,  but  sa 
as  to  draw  only  the  sums  yet  ttpily  due  fifter  dfid^ctk^  the  payments  ac- 
tually recovered.  The  first  carried  19th  January  17S4»  i.  e.  to  rank  them 
only  for  the  sums  truly  due,  whereby  they  would  have  drawn  a  good  deal 
less,  the  adjudications  on  this  subject  being  all  preferable  pari  passu.  But 
1 6th  February  1 7S4  the  last  carried,  and  they  were  ranked  for  the  whole 
sums  in  their  adjudications,  so  as  to  draw  no  more  than  the  sums  truly 
now  due. — Adhered  20th  NovenaJber.  And  this  wi^  said  to  be  the  oommon 
practice  iu  rankings. 


Nik4. 


N^ 


5. 


1736.     February  13. 

CIIEDI.XOIIS,,  and  \Vh)oa>%  and  Children  of  Mr.  Alexandj&r  Falcpxer, 

Competing^ 

One  having  a  debt  preferable  primo  loco  upon  one  subject,  and  jmri 
passu  upon  another  subject,  'ivill  draw  by  that  pari  passu  preference  a  pro- 
portion effeiring  to  his  whole  debt,,  and  not  efifeiring  only  to  tlie  residue  oi} 
his  debt^  aflter  deducting  what  he  may  happen  to  draw  by  his  preference  on 
the  other  subjects,  but  so  as  lie  can  be  but  once  paid  by  both  psei^ences  ;*— 
found  pretty  unanhnously^  since  no  payment  was  recovered  at  the  time  c£. 
the  ranking,  which  there  was  in  the  above  case  of  the  Earl  of  Loudoun.. 


1739.    Xovemher  9.    Bajllie  Thomas  Dl^ndas  agednst  IiOED  Rollo. 

NoX£  deriidng  right  either  from  the  bankrupt,  or  any  of  his  predeces- 
sors,, if  called  in  tlie  process  of  sale,  can.  quarrel  the  sale ;  and  therefore 
Thomas  Baillie  having  disponed  some  houses  to  his  eldest  son  Thomas, 
with  reserved  powers  to  alter,,  and  in  virtue  thereof  granted  a  second  dis- 
position to  his  second  son  Heniy,  whereon  he  was  infeft ;.  Thimiaa  the  eldest 
son  granted  some  infeftmeuts  upon  these  tenements ;  and  after  liis.  and  his 
father's  death,,  his.  brother  Henry  possessed  them. ;  and  after  his  deaths  the 
creditors  of  Thomas  the  son  brought  the  houses,  to  a  sale  before  the  Lords ;- 
wherein  John,  the  son  of  Henry,  was  called  as  apparent-heir  to  the  uncle,. 
mimw  1726 ;  and  a  creditor  of  Henry  now  pursues  a  reduction  of  tlie 


Appknd-  II]  ranking  AND  SALE.  [Elchies. 

sale  88  not  belonging  to  Tliomas,  but  to  his  debtor,  from  whose  heir,  John,  No«  .5. 
be  has  adjudged  tliem.  But  in  respect  that  Henry's  own  right  flowed 
from  Thcmias  the  father  and  predecessor  of  Thomas  the  bankrupt,  the 
Lords  found  that  John  the  son  and  heir  of  Henry,  as  well  as  heir  of  his 
imde  Thomas  the  bankrupt,  having  been  called  in  the  sale,  neither  John, 
nor  any  of  his  or  his  fiith^r^s  ei^editors,  \iaxi  (ju^rel  the  sale ;  which  is 
ji^reeable  to  the  words  of  th^  act  of  Parliament.  And  on  a  reclaiming  bill 
adhered. 


1 741-    June  26.     Creditors  of  Kjerslaxd  against  Scott  of  Boorlaw. 

Sale  of  a  bankrupt  estate,.  idoHiding  feu-duiies  payable  for  teind  as 
well  as  stock,  though  the  bankrupt  who  feued  them  had^  no  right  to  the 
tiend,  the  purchaser  waa  allowed  to  retain  such  a  capital  as  will  answer  the 
whole  teinds  of  tl>e  vassal  lands^  the  same  not  exceeding  the  feu-duty,  until 
the  creditors  give  him  a  sufficient  riglit  to  the  whole  feu-duties,  though 
some  of  these  vassals  had  been  infeft  40  years  and  no  distress  qualified ;  but 
the  titular  was  minor. 


1741.    Deccviba:  fr.        Stir  ling  amdnst  Camerox. 


to 


Sale  on  the  act  1695. — Such  a  sale  being  airried  on  by  an  apparent- 
lielr,  and  there  being  a  free  reversion  after  paying  aH  tlie  creditors,  the 
question  was,  Whether  a  general  service  was  sufiicient^  or  what  other  title 
^vas  necessary  for  the  heir  to  carry  that  reversion? — ^and  the  point  being  new, 
was  remitted  to  tiie  Ordinary.    But  I  think  about  the  erf*  Februarv 

1 742,  a  general  service  was  found  sufficient ;  that  is^  the  purchasers  bond 
was  ordered  to  be  delivered  up  on  paying  the  creditors,  and  the  reversion 
to  the  heir  so  served ;  and  some  ( Arniston)  thought  tliat  no  title  at  all  was 
necessary,    (See  No..  8.  infra.) 


III    ■     ■   HH>|I    »>  I         I   IW  IP   J  I  ■  I 


1 742.    July  21.  Stirling  figaimt  Ca)[£ron. 

The  immediate  above  case  of  "Stirling  and  Cameron  was  of  an  estate 
sold  as  bankrupt,,  not  on  the  act  1695,  but  the  price  rose  so  high  at  the 
roup  w  to  teave  a  reversion  to  the  hei^,  and  upon  report  of  Lord  Haining^ 
we  found  that  the  ^tieral  service  was  no  title ;  .2c////,  We  found  that  to 
carry  this  reversion  a  real  right  must  be  made  up  to  the  land,  though  the 
ca^e  might  be  different  in  sales  on  the  act. 


No.  (5. 


No.  7. 


No.  «. 


Append.  II.]  RANKING  AND  SALE.  [Elchies. 

1742.    December  IFi. 
«,  M'Kenzik  of  Fraserdalc  against  The  Baxk  of  Scotla^jb/ 

« 

A  cK EDITOR  preferred  upon  the  price  for  his  whole  principal  and  annual- 
rents,  but  with  the  usual  deducti(m  of  \m  share  of  th^  expense,  found  to 
have  no  action  against  oth^r  co-obligants  in  the  debt,  (besides  the  bank- 
rupt) for  making  up  that  deficiency. — Adhered  to.  Vide  Creditors  of 
l^restonhajl,  voce  Competition,  No.  5. 


No.  10. 


No.  11. 


No.  12. 


1 743.    January  5.        Bank  of  Scotland  against  Feaserdai.e. 

In  the  ranking  of  the  creditors  of  Prestonhall,  {quod  vide  voce  Competi- 
tion) the  real  creditors  were  preferred  upon  their  infeftmehts  for  their  penal 
ties  to  be  restricted  on  payment  to  their  necessary  expenses.  This  was  in 
the  decreet  of  ranking. — In  the  division  of  the  price,  it  was  found  that  they 
could  not  be  allowed  the  expense  of  their  erroneous  infeftment ;  2dly^  That 
they  were  only  entitled  to  draw  the  expenses  of  their  adjudications  out  of 
the  subject  carried  by  these  adjudications,  viz.  the  superiority,  and  tliat 
pari  passu  with  the  other  adjudgers ;  S/io,  That  they  must  bear  their  pro- 
portion of  the  expenses  of  ranking  and  sale,  aeccN-ding  to  what  they  shall 
draw  of  the  price,  and  have  no  action  against  co-obUgants  in  their  Ixmds  for 
that  deficiencv. 


1743.     July  12.  RANKING  of  The  CllBDITORS  of  PORTRACT. 

The  like  judgment  as  was  given  in  the  above  third  point,  was  again 
given  in  the  ranking  of  the  creditors  of  Portract,  and  the  real  credit<Mis  who 
were  infeft  for  penalties  and  terraly  failzies,  were  preferred  only  so  far  as 
extended  to  the  expenses  of  completing  their  rights,  but  not  for  the  ex- 
pense of  ranking  and  sale.    Strichen,  Reporter. 


1^43.    Jidy  29.        Credii'ors  of  Waldie  and  Pringle. 

Found  that  a  ranking  and  sale  of  the  estates  of  tAvo  dijQPerent  persons 
cannot  be  carried  on  upon  one  summons. 


AtPENi).  11]  RANKING  AND  SALE.  [Eixttit*. 

1 748.    January  29. 

Competition  of  The  Creditohs  of  Blair  of  Ncthonvoocl. 

Salb  on  the  act  1695 :— An  estate  being  sold  at  the  apparent-heir's  in- 
stance on  tliis  act,  the  foUowing  question  occiq^rred  in  ranking  the  creditors; 
One  creditor  had  on  a  decree  cogniHonis  causa  adjudged  before  the  sale ; 
other  two  had  adjudged  within  year  and  day  of  him,  but  after  the  sale ; 
and  other  creditors  had  not  at  all  adjudged.  The  question  was.  Whether 
the  two  last  adjudications  after  the  sale  were  not  inept,  and  therefore  the 
first  adjudication  should  be  preferred  ?  <»  if  all  three  should  be  prefeiTcd 
pari  pas^u  ?  or  if  the  sale  should  not  be  considered  as  a  diligence  for  behoof 
of  all  tlie  creditors,  and  therefore  all  to  be  preferred  ^wri  j)assn,  wliether 
adjudgers  or  not  adjudgers  ?  We  prefi?rred-  tlw  whole  pari  jmsm^  whetlier 
tliey  adjudged  or  not. 


1 748.    Jtthj  I. 

AIe  RoBEitT  lii.A\CK\\oonagamst  The  Eari.  of  SuTHrajLAXi>  and  Others. 

A  DECREET  of  ranking  that  depended  several  yeiirs,  found  void  and  null 
at  the  instance  of  one  of  the  creditors  who  had  many  years  tenadoiisly 
competed  in  it,  because  it  was  by  mistake  raised  in  the  name  of  one  of  tMo 
sisters  having  right  to  an  adjudication  that  was  dead^  instead  of  the  sister 
tliat  was  living  and  had  given  orders  for  raising  it ;  thought  that  defect  had 
not  been  observed  or  objected  during  the  rankings  whereby  the  sale  nuist 
also  fall  in  consecjuexice  oS  the  ranking.  But  9th  January  1 74ft  we  altered 
and  sustained  tlie  decreet ;  but  allowed  Kaekwot)d  to  be  heard  on  his  iu- 
teftment^  notwithstanding  its  behig  omitted  in  the  former  process.  Vide 
inter  eosdem  1 7th  January  1 749,  voce  Jus  Tertji.  Vide  inter  eosdem  voce 
Inhibition. 


I  748.     Jubf  28.  SaXE  of  RUTH£RFOilD'i»  ESTATE. 


Sals  on  the  act  £69S  i-^^Feund  tShat  it  may  be  pursued  though  the  pur- 
suer be  served  heir  iii  gi^neral  cum  bcnefido  inventarii,  if  he  be  not  sensed  in 
tbe  lands.    Me  referents  without  informations.. 


No.  18. 


No^  14, 


No.  l.n 


^ 


Appknd.  IL] 


RANKING  AND  SALE. 


[Elchies. 


No.  16- 


1719.    June  17. 


CuEDiTons  of  Crowpieknows. 


A  CRKDiTOR  infeft  for  security  of  his  penalty,  as  well  as  principal  sum 
and  annualrenty  and  so  preferred  in  the  decreet  of  ranking,  yet  in  the  divi- 
sion was  found  not  entitled  to  draw  his  penalty,  so  as  to  relieve  him  of  his 
share  of  the  expense  of  ranking  and  sale,  because  of  our  act  of  sederunt 
and  sundry  precedents.    Me  refcrente. 


Nd^  1 7. 


No.  18. 


1 7J0.    January  6.        Sale  of  the  Estate  of  Arkland. 

A  I^URSUER  of  a  sale  dying  after  decreet  of  ranking,  and  just  before  tliey 
were  proceeding  to  the  roup,  the  Lords  on  the  act  of  sederunt  1711,  granted 
warrant  to  another  creditor  to  carry  on  the  process,  and  found  no  necessity 
of  calling  the  last  pursuer's  heir ; — though  in  any  other  competition,  on  the 
death  of  any  party  admitted  for  his  interest,  the  process  must  stop  till  bis 
heir  is  called ;  and  though  by  that  act,  if  any  other  creditor  marked  had 
died,  liis  heir  must  first  have  been  called ;— and  it  was  thought  that  if  the 
pursuer  had  died  before  finislnng  the  ranking,  his  heirs  must  have  been 
called. 


1 150.    February  2. 

Creditors  of  Sir  Alexander  Hope  of  Kerse^  Competing. 

In  a  process  of  maills  and  duties,  and  multiplepoinding  by  the  tenants, 
where  only  five  creditors  compeared  and  applied  for  a  sequestration,  the 
common  debtor  agreed,  but  as  the  estate  was  much  more  than  sufficient 
for  their  payment,  insisted  to  have  an  aliment  reserved,  which  tliey  did 
not  oppose,  and  the  estate  was  sequestrated,  and  an  aliment  given,  viz. 
his  house  and  parks,  and  an  annual  sum  to  be  paid  by  the  factor.  In  a 
year  or  two  a  ranking  and  sale  was  pursued,  but  still  the  sequestration  and 
aliment  were  continued,  and  the  aliment  was  not  recalled  for  nine  or  ten 
years,  wlien  by  new  debts  and  diligences  the  estate  appeared  to  be  bank- 
nipt.  In  the  division  of  the  price,  the  postponed  crediting  insisted  that  the 
aliment  should  be  proportioned  on  the  whole  creditors,  as  expenses  of  rank- 
ing and  sale  are  by  act  of  sederunt  1711 ;  but  the  preferable  creditors  said 
that  this  was  in  efiect  a  part  of  the  estate  not  sequestrated,  and  no  commufic 
negotium ;  tliat  as  it  would  not  have  Inurt  them  if  no  sequestration  at  all 


Apm:nb-II.]  hanking  and  sale.  [ElchieIs?. 

J^  been  sought,  no  more  can  it  hurt  them  that  they  agreed  to  &  partial     .  Noi.IS. 
sequestration,  sueh  as  tltey  thought  would  pay  thdr  debts,  and  therefore 
it  was  none  of  the  fund  of  division,  and  could  not  be  proportioned ; — 
and  the  Court  found  so  accordingly  for  the  preferable  creditors.    Me  reft- 
rente.     Vide  inter  eosdem  voce  Inhibition. 


1 750.    June  15.        Sale  of  the  Estate  of  GekenyaeDs. 

In  a  ranking  and  sale  of  Greenyards,  a  small  piece  of  ground  possessed 
by  the  bankrupt,  about  L,93  Scots  of  rent,  being  overlooked  in  taking  the 
proof,  till  after  the  letters  of  publication  were  executed ;  though  the  credi- 
tors and  bankrupt  concurred  in  prayii^  to  add  it  to  the  price  without  any 
new  letters  of  publication  but  only  to  adjourn  the  roup ;  yet  we  would  not 
agree,  but  ordered  a  proof  of  the  ground  omitted  and  new  letters  of  publi- 
cation ;  for  though  after  once  exposing  to  sale  we  often  lower  the  price 
Tsdthout  new  letters  of  publication,  yet  we  never  increase  the  price  by 
reason  of  a  subject  omitted. 


No.  19. 


175a    December  14* 

Sir  Hugh  Hamilton,  Purchaser  of  the  Estate  of  Glenhow,  Supplicant. 

« 

Sale  on  the  act  1695. — In  the  case  of  such  a  sale,  there  being  a  balance  No.  20. 
of  the  price  over  payment  of  the  creditors,  the  question  was  reported  by 
me.  Whether  the  apparent-heir  must  make  up  any  title  in  his  person  to 
that  balance,  and  what  title  is  necessary  ?  and  I  observed  to  them  the  decision 
21st  July  1742,  Stirling  against  Cameron,  (vide  supra)  when  m  a  sale  on 
the  act  1681,  the  price  having  risen  so  high  as  that  tliere  was  a  balance 
over  payment  of  the  debts,  the  apparent-heir  was  found  obliged  to  make  up 
a  title  to  the  lands.  The  Lords  had  this  under  consideration  two  different 
days,  and  found  that  no  title  was  necessary  to  be  made  up ;  and  the  pur- 
chaser having  already  paid  the  balance  to  the  apparent  heir,  they  ordered 
his  bond  of  cautionry  to  be  dehvered  up. 


lisi.    February  28.        Patrick  Blair,  Supplicant. 

Sale  on  the  act  1695  found  competent,  though  the  pursuer  was  served     No.  21 
heir-general  cum  benefcio  inventarii; — agreeably  to  the  above  decision, 

8  Y 


AwjEND.  IL]  NANKING  AND  SALE  [ElcHm. 

Ko«  31.     28th  July  I746»  Sale  tf  Rutherford's  Estate,  No.  15.  mfra^  and  imother  io. 
1742^  in  the  Case  df  M'Dowal,  thi^  I  have  omittedw 


Na22. 


A.  against  B. 


Sale  on  the  act  1695. — ^The  apparent-heir,  the  pursuer  of  the  sale,  dying 
after  the  lands  were  sold,  but  beffo^  the  ciecBtors  were  ranked,  the  next 
apparent-heir,  and  the  purchaser,  who  was  also  a  creditor,  joined  in  a  peti'^ 
tion,  praying  for  a  warrant  to  one  or  other  of  them  to  carry  on  the.  action. 
The  Court  all  agreed  that  one  or  other  of  them  had  light  to  carry  it  on^ 
but  were  not  agreed  which  of  them,  and  therefore  foimd  only  in  generalK 
that  the  petitioners  had  right  to  carry  it  on. 

See  Competition, 
See  Notes. 


.  D.]  [Elchi*** 


RECOGNITION. 


1 7S8.    November  7. 

Baillxb  ofCarDbrue  ogainH  Nisbst  of  Carphin. 

A  SIMULATE  infeftment  bdng  given  in  order  to  infer  recognition,  and  a 
pSt  thereupon  taken  to  the  vassal's  children  and  family,  or  for  their  behoof, 
the  Lords  found,  that  the  gift  so  far  as  founded  upon  that  infeftment,  could 
not  be  effectual  in  prejudice  of  prior  lawftU  creditors ;  2d1y^  Whether  the 
donatar  could  found  upon  any  infeftments  not  specially  mentioned  in  his 
gift,  (particularly  an  inftftment  of  warrandice)  to  inf^  the  recognition  and 
support  the  gift  ?  was  not  decided ;  but  they  thought  that  infeftment  of  war- 
randice would  not  in^  recognition,  even  though  eviction  should  follow,  till 
reeoune  weve  pursued  and  bad  taken  effiKt  by  decree. 


REDEMPTION. 


No.  1. 


1745.    January  U. 

Maxwell  of  Bamdeugh,  o^nt^  Maxwell  of  Dalswinton  andRiDDELL 

ofGlenriddeU. 

RBCOiiKiTioK  ofr  fMn  ioiutum  canxmem  may  be  where  the  superior  has       ^^*  ^* 
no  interest  in  the  &u«duties,  as  in  the  erections  of  Church-lands,  where  the 
feu^uties  belong  to  Lords  of  erection.  The  Lords  may  ob  rum  mlutum  ca- 
nonem  to  the  Lords  of  o^ection  reoognosce  to  the  Crown* 

SeeNoTXs. 


nS5»    February  20.    M^Leod  ogainH  Sie  Alexander  M'Donald. 

An  order  being  used  against  the  wadsetter's  apparent*heir,  and  the  moaey       ^<^-  ^* 
ooni igned  and  arrested  by  Ids  creditors,  the  Lords  thought  it  not  at  all 
Arrestable  before  declarator^  and  not  arrestable  by  his  creditors. 

S  Y2 


No.  4. 


No.  5. 


No.  6. 


Atpkvd.  11.]  REDEMPTION.  [Elchies. 


1 736.    December  8.  Crock  agaimt  GiBSoir. 

An  order  sustained  though  the  premonition  was  only  by  an  apparent- 
heir  who  was  served  before  consignation ;  2d0y  Though  the  instrument  did 
not  bear  production  of  a  procuratory  for  premonishing,  since  it  was  not 
called  for ;  StiOf  Though  the  wadset  sum  after  consignation  was  taken  up 
again.  But  if  the  order  had  not  been  sustained  the  reversion  had  expired. 
Vide  inter  eosdem  voce  Wadset. 


1741.    June  12. 

Elizabeth  Ramsat  against  The  Creditoes  of  Wyliecleugh. 

One  acquiring  right  to  a  wadset  from  the  wadsetter^  and  tlierewith 
getting  possession  of  the  wadset  lands,  must,  on  redemptioii»  renounce  his 
wadset,  and  cede  the  possession  to  the  reverser,  without  disputing  his  right 
to  the  lands ;  but  any  other  right  or  daim  he  has  to  the  lands  will  be  re 
served  to  him  as  accords. 


1741.    December  4. 

Sinclair  of  Freswick  against  Muebay  of  Clarden. 

A  wadsetter  having  split  his  wadset  among  several  purchasers,  dis- 
poning a  part  of  the  lands  and  wadset  sum  to  one  BXkd  part  to  another,  the 
reverser  cannot  use  an  order  of  redemption  against  one  of  them  only  for 
redeeming  his  part,  but  must  use  it  against  all  of  them^  and  redeem  the 
whole  or  none  at  all. 

See  Wadset. 

See  Notes. 


AnnBin).  JI.]  (ELCHflat 


REDUCTION. 


17S5*    December  9. 

Maxwell  of  Dalswintxm  against  Maxwell  of  Barncleugh. 

An  adjudication  on  a  charge  to  enter  heir  is  a  good  title  to  reduce  land- 
lights,  without  proving  that  the  person  to  whom  the  apparent-heir  wa» 
charged  to  enter,  was  himself  infeft.    <See  Title  to  Pursue,) 

,    See  Watson^  27th  July  1738,  voce  Adjudication,  No-  19. 

See  NoTES^ 


REGALIA. 


1740,    February  5. 

The  Duke  of  Argvle  agcdn^t  Sm  Alexander  Murray,  The  Dcke 

of  Norfolk,  &c. 

The  Lords  found,  that  the  benefit  of  mines  and  metals  granted  by  the 
statute  1592,.  is  not  to  be  restricted  to  the  freeholdiers  who  are  immediate 
vassals  of  the  Crown,  but  does  extend  and  belong  to  all  proprietors  of  land 
"vrithin  the  reakn,  freeholders,  though  holding  of  sulijects  superior,  and  there- 
£3!re  found  that  the  gi'ant  to  Sir  Alexander  Murray  of  the  mines  and  metals 
Mdthin  his  own  lands,  doth  carry  right  to  the  mines  and  metals  within  the 
lands  c£  Ardnamurchan,  and  others  holden  by  him  the  said  Sir  Alexander 
of  Sir  Duncan  Campbell  of  Lochnell,  who  holds  tlie  same  of  his  Grace  the 
Duke  ojf  Argyle.    (See  Dicx.  No.  6*  p.  18,52G.) 


No.  I 


No  r. 


No.  2. 


No.  8. 


Appekp.  II.]  REGALIA.  [Elchii;«. 

1739.     June  5,  H. 

Sir  John  Hume  of  Manderston  against  The  Admibal-Depute. 

WHALEs,-^he  Lords  found  that  they  fall  not  under  the  ^ift  of  wreck. 
We  generally  thought  them  %7itei'  regalia^  but  because  some  did  not  like 
that  expression^  the  hiterlocutor  stands  as  above* 


1750.    January  11. 

The  Earl  of  Hopeton  against  The  Officehs  op  State. 

The  Exchequer,  on  a  remit  by  the  Treasury  of  the  Earl  of  Hopetotfs 
petition  on  the  unpnnted  act  1592,  for  a  gift  of  the  mines  in  certain  of  his 
new  purchases,  having  reported  that  it  was  lawful  for  his  Majesty  to  make 
such  a  grant,  and  **  that  be  had  likewise  been  in  use  to  make  sudb  grants  to 
''  his  subjects  in  Scotland/'  whereas  all  former  reports  since  1718  (when 
there  was  a  conference  on  the  subject  betwixt  the  two  Courts)  were,  **  that 
<*  by  the  act  a  right  was  communicated  to  the  subjects  to  obtain  frrai  bis 
**  Majesty  such  grants ;''  the  Earl  pwti^  a  declarator  before  the  Session 
that  such  right  was  communicated  to  him»  and  by  that  act  that  th^  Crown 
could  not  lawfully  give  it  to  any  other,  or  work  the  mines  for  tbe  Crown's 
use,  and  called  the  Officers  of  State,  The  Lord  Advocate  did  not  dispute 
the  EarVs  right,  but  insisted  that  the  process  was  not  competent,  because 
the  Crown  had  not  refused  him,  and  where  no  wrong  was  done  nor  justice 
denied,  there  could  be  no  action.  But  the  Court  tbougbt,  that  whatever 
might  be  the  case  in  petitory  actions,  that  in  dedaratcn  any  person  tbst 
lias  a  right,  may  declare  that  right  whether  it  be  now  diiputed  or  not ;  and 
therefore  unanimously  repelled  the  defence,  and  dedared  in  terms  of  the 
libel    Me  referente. 

See  Notes. 


J 


' 


ArrEin>.  n.]  fEtcwJtft 


REGISTER. 


1 754.    November  15.    Hugh  S6MMEiivirLL>  SuppKcant 

» 

Registeb  of  probative  writs. — ^The  party  gets  back  the  principal  witboui 
receipt,  and  the  Clerks  are  not  answerable  for  them ;  but  the  Clerks  should 
mark  on  the  copy  left  with  them^  or  on  the  margin  of  the  Minute-Book,^ 
the  person^s  name  to  whom  the  writing  ia  returned^ 


17S7.    January  21. 

Competition  C&ediioes   of  Gotan   of  Cameron5  viz.  Bitchanan' 

against  Buchanan. 

The  Lords  found  the  Commissary-books  not  a  competent  register  for 
bonds  or  bills  above  L.40  Scots^  unless  where  there  is  a  consent  of  the  par* 
ties  to  the  r^stration  in  these  books ;  but  in  respect  of  the  comviunk  error, 
repelled  the  objection  made  to  the  registration  of  tliis  bond  in  these  books ; 
and  declared  they  will  make  an  aet  of  sederunt  to  certify  the  lieges  of  the 
incompetency  of  registrations  in  the  Commissary-books  in  time  penning. 
Against  which  the  Commissaries  gave  in  a  petition. 


17S7.    January  21.  CnA\TFirBiDy  SujppRcaiit. 

On  applieatiou  of  the  Clerk  to  the  admlsi^on  of  Notaries,,  the  Lords 
would  not  grant  letters  of  homing  against  all  and  sundry  that  were  pos- 
sessed of  the  records'of  the  admission  of  Notaries  to  deliver  them  up  to* him, 
but  granted  tiiese  letters  against  tixe  persons  named.. 


I78ff.    Xovemder  18.       Lokd  Register  affainst  Mr  Buchan, 

The  Lords  found,  that  the  Lord  Clerk  Register  cannot  call  for  the  re- 
cords  of  commissions  from  Mr  Buchan,  the  Clerk  of  commissions,  in  order  to 
give  extracts,  and  therefore  refused  his  petition ;  but  prejudice  to  hhn  and 
his  successors,  if  those  registers  are  not  kept  in  places  of  safe  custody,  to 
apply  to  have  them  put  in  a  place  of  more  safe  custody.  Vide  Public 
OrncEB. 


No.  1. 


No.  2. 


No,  3, 


No^4l 


i 


Xo.  5. 


No.  e. 


No.  7. 


No.  8. 


Append.  IL]  REGISTER.  [Blchi^. 

17S8.    December  16. 

The  Sheuiff-Clerk  of  Stirling  against  The  Heirs  of  the  Former 

Clerk. 

A  Sheriff-clerk's  successors  found  not  obliged  to  be  at  the  charge  of 
iuA  entorying  tlie  records  in  that  ofiice  to 'his  successor  r  but  if  the*  successor 
inclines  to  make  such  inventories,  that  the  defender  ought  to  attend  by 
himself  or  others  employed  by  him. 


1789.    Deceinber  6h        Lord  Clerk  Register,  Supplicant. 

A  register  of  sasines  of  the  shire  of  Fife,  with  600  scrolls  of  sasines 
neither  booked  nor  minuted,  having  been  produced  in  the  Cleric's  hands 
during  a  depending  process,  the  Lords,  on  a  petition  by  the  Clerk  R^ister^ 
ordained  the  whole  to  be  lodged  in  the  Register  House,  but  would  not  order 
the  scrolls  to  be  booked  with  the  rest  but  by  themselves,  with  this  declara- 
tion, that  they  did  not  thereby  authorize  them  as  authentic,  but  reserved 
the  objections  of  all  parties  having  interest  as  accords  ;  and  ordained  this 
petition  and  deliverance  to  be  prefixed  to  them,  and  a  note  to  be  subjoined 
to  the  same  effect. 


1745.    January  25.        Darling  cgYii/wi  Kennan. 

An  inhibition  in  March  1 665  duly  marked  by  the  Clerk  keeper  of  tlie 
Register  in  the  Inferior  Court,  as  recorded  in  the  said  Register,  but  not  to 
be  found  in  the  record,  was  for  that  reason  foimd  void  and  null,  albeit  the 
inhibition  had  been  produced  in  this  Court  about  1674,  and  that  objection 
not  made  to  it  till  about  1 780 ;  and  albeit,  the  Register  of  inhibitions  in 
that  shire,  from  1621  till  April  1665  was  quite  amissing ;«— and  even  after 
that  time  they  looked  rather  to  be  a  coUection  of  scrolls  than  an  original 
record. 


1748.    December  16. 

Commissaries  of  Edinburgh,  &c.  agaiiist  The  Sheriff-Clerks. 

Commissary-books  foimd  competent  for  registration  of  all  writs,  on  the 
general  clause  commonly  inserted,  **  of  any  Judges  bboks  competent,'*  ancl 
of  all  bills  on  the  act  1681,  and  of  tutorial  and  curatorial  inventories ;  con- 
trary to  the  judgment  we  gave  in  1737,  on  which  we  resolved  to  makie  an 
act  of  sederunt,  which  see  in  the  printed  acts.    (See*^o.  2.) 

See  Notes. 


Append.  II.]  [EiicmES. 


REMOVING. 


1735.    February  IS-        Stirlikg  of  Keir  against  McQueen, 

A  TENAXT  fallen  in  axrear  removed  unless  he  find  caution  in  fifteen  days 
for  bygones,  and  to  labour  and  sow  the  ground. 

%*  The  same  found  in  July  1 744,  Alexander  of  Newton  against  — — .. 


w 

1 739.    July  1.        Prinole  against  The  Earl  of  Home. 

An  ejection  executed  next  day  after  a  decreet  of  removing  given  by  the 
Sheriff,  and  without  any  preceding  charge  on  the  decreet,  sustained. 


No.  I. 


1 787.    November  3.      Gordon  against  The  Duke  of  Gordon.  ^ 

The  Lords  thought  a  precept  of  warning  blank  in  the  tenant's  name 
when  executed  was  null,  and  on  that  ground  passed  a  bill  of  suspension  of 
a  decreet  of  removing. 


1738.    December  1.       Grainger  o^oin^  Hamilton.  No  8 

The  term  of  removing  being  Martinmas  fi*om  the  arable  land,  and  Bdtan, 
^M ay  1 .)  firom  the  houses  and  grass,  a  warning  on  2d  November  1 737  te 
remove  at  Martinmas  1 738  firom  the  arable  land,  and  at  Beltan  1 739  fi-om 
the  houses  and  grass  was  sustained,  notwithstanding  the  words  of  the  act 
1555,  "  any  time  within  the  year  40  days  before  Whitsunday .'• 


No.  4. 


17S9,    December  22.  A.  against  B. 

A  house,  garden,  park,  dove-cote,  &c.  being  set,  and  the  term  of  removal  ^^  ^ 
declared  to  be  from  some  of  the  subjects  at  Candlemas,  and  firom  the  houses 
and  other  of  the  subjects  at  Whitsunday  thereafiier,  and  the  tenant  having 
certain  breaks  in  the  tack  upon  premonition  at  the  Christmas  preceding, 
but  nothing  specially  provided  anent  the  time  of  warning,  and  the  proprie- 
tor  having  warned  the  tenant  22d  December  1 739  to  remove  at  the  respect 
tive  tenns  of  Candlemas  and  Whitsunday  1 740 ;— objected,  That  the  warn- 
ing was  null,  because  by  tlie  act  of  Parliament  he  could  not  be  obliged  to 
remove  at  Candlemas  1 740,  unless  he  had  been  warned  40  days  before  the 
preceding  Whitsunday,  viz.  1 789,  and  the  Lords  found  that  the  warning 
should  be  in  terms  of  the  act  of  Parliament. 

Sz 


Appeni^  n.]  REMOVING.  [Elchies. 

1 740.    Fehruat^  28. 

Factor  on  the  Estate  of  Carduoss  against  David  Wight- 
No.  6.  ,  ^ 

Where  by  the  custom  of  the  country  the  time  of  tenants  removing  is  at 

Martinmas  from  the  com  ground,  and  at  the  next  Whitsunday  from  the 
houses  and  grass,  the  Lords  thought  that  the  warning  should  be  40  days 
before  Whitsunday  preceding  the  Martinmas,  the  first  term  of  removing,  to 
remove  at  that  Martinmas  and  the  Whitsunday  thereafter,  which  they 
tlK)ught  would  answer  the  act  of  Parliament,  though  the  warning  wodd 
not  be  within  a  year  of  the  WTiitsunday,  the  term  of  removing  from  the 
houses  and  grass,  since  it  would  be  within  a  year  of  the  first  term  of  remov- 
ing, viz.  the  Martinmas.  But  a  warning  in  that  case  used  40  days  before 
Whitsunday  to  remove  at,  that  Wliitsunday  from  the  houses  and  grass,  and 
at  the  next  Martinmas  from  the  com  ground  was  found  void  and  null,  the 
custQ]^  being  to  remove  first  from  the  com.  ground* 

jy^  pj  1744.    Julys.  MoLLYSON  ^ain*^  SroEMONT. 

Removing  being  decerned  in  the  Sheriff-Court  12th  April,  wh«.  there 
neither  was  nor  could  be  any  dispensation,,  the^  Lords  notwithstanding  re- 
fused to  pass  a  bill  of  suspension  of  it  on  that  ground.. 


1754.    March  9.        RoBEjiTseN  of  Bahnakellie^  agaUist  Spalding,  of 
Xo.  8.  AshintuUy,  and  Geaham  of  Fintry,  Judicial  Factor* 

Our  factor  on  the  estate  of  Ashihtully  warned  one  of  the  tenants  in 
^  common  form  to  remove  at  Whitsunday,  and  pursued  removing.  Hie  pro- 
duced a  tack  by  AsliintuUy  for  three  years  for  100  merks  and  a  wether  of 
rent,  but  allowing  him  out  of  the  rent  to  retain  the  annualrent  of  2000  merks 
due  to  him  by  AshintuUy  ;  and  2(7o,  providing  that  the  tack  should  con- 
tinue and  he  not  be  removed  till  payment  of  the  principal  sum ;  and  there- 
fore he  alleged  that  he  could  not  be  removed  till  the  3000  merks  were  paid. 
Answered,  That  was  a  tack  without  an  ish  not  good  against  singular  suc- 
cessors. Replied,  If  the  wether  was  retained,  that  would  in  process  of 
time  pay  the  principal ;  and  2dOy  That  by  the  tack  his  entry  to  the  houses 
and  grass  wa^  indeed  at  Whitsunday,,  but  to  the  stable  land  only  at  tlte 
separation  of  the  crop,  and  therefore  the  warning  to  remove  at  Whitsunday 
-imported  no  more  as  to  the  arable  land  than  to  remove  his  corns  at  the 
•separation  of  tlie  crop ;  and  tlie  defender's  tack  was  in  the  usual  terms  of  a 
Whitsunday  taek,for.he  could  not  eat  the  removing  tenant's  corns,  nor  can 
the  next  tenant  eat  the  defender's.  jMinto  repelled  both  defences,  and  we 
adhered,  and  refused  a  reclaiming  bill  without  answers. 

Vidfi  16th  July  1736,  Niccol  against  Grossart,  voce  Burgh,  No.  7.. 
Sjs:e  KoTEs.. 


Append.  II.]  [Elchies. 


RENUNCIATION. 


1743-    January  W,  24.        Caelyle  agalmt  Lawson, 

Renunciation  of  tacks» — ^whereby  the  master  and  tenants  agree  that 
they  remove,  found  that  the  tenants  may  remove  without  renouncing  their 
tacks.     Vide  Tack. 


1741.    Jtme  30.        Andrew  Pringle  against  Alison  Pringle. 

A  DISCHARGE  by  a  son  to  his  father  of  his  mother's  contract  of  marriage, 
legitiin,  bairns  part  of  gear,  and  of  all  that  he  could  ask  or  crave  of  his 
fother  in  his  lifetime,  or  in  and  through  his  decease,  does^not  exclude  him 
from  succeedmg  witk  the  other  bairns  to  the  dead^s  part. 


1 745.    June  19,    Campbell  of  Stonefield  against  Campbell  of  Balema 

In  a  ranking  of  creditors,  it  was  objected  to  an  infefhnent  of  annuahrent, 
that^4000  merks  of  4;be  principal  had  been  paid  to  the  original  creditor  on  a 
discharge  and  renunciation,  and  that  discharge  afterwards  given  up  to  his 
iieir  at  1 6  years  distance,  for  new  debts  growing  due  after  the  discharge ; 
and  alleged  that  the  giving  up  the  discharge  could  not  make  the  infeftment 
revive.  But  in  respect  no  infeflments  or  diligence  had  intervened  before 
^ving  up  the  discharge,  the  Lords  repelled  the  objection,  and  sustained 
the  infeftment  for  the  whole  sums. 

See  Campbell  against  Lady  Innerliver,  SIst  July  1788,  toce  Legiti:m. 

See  Anderson,  22d  November  1743,  voce  Executo*. 

See  Notes. 
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APPEND.  IL]  [Elchies. 


REPARATION. 


1 785.    December  G.       Tuenbull  against  Brownfield. 

Dogs  killing  sheep,  to  make  the  master  liable,  his  knowledge  of  the  dogs 
being  in  use  to  kill  should  be  proved. 


1737.    Januarys. 
Sutherland  of  Rearquhar  against  Lady  Gees  and  Her  CAtTTiONER. 

Tenants  are  liable  for  daniages  by  fire^  if  ocoa^oned  by  the  least  fault 
in  them.  Therefore  a  gentleman's  house  let  to  a  tenant  being  burnt,  and 
neither  party  willing  to  give  up  the  taek^  they  raised  mutual  declarat<»rs 
for  having  the  house  repaired  upon  the  expensea  of  the  other ;  and  a  proof 
being  led,  the  Lords  found  that  the  tenant  was  in  culpa  in  ordering  fire 
to  be  put  to  a  heap  of  rubbish  or  crumbs  of  peat»  near  to  the  house,  and 
suffering  the  same  to  continue  burning  for  several  days  together^  imme- 
diately before  and  on  the  day  the  house  was  burnt ;  and  no  other  cause  of 
burning  the  house  being  proved,  found  it  must  be  presumed  to  have  been 
occasioned  by  tlie  burning  of  the  said  heap ;  and  therefore  found  the  tenant 
liable  in  the  damages,  and  assoilzied  the  master.  And  by  subsequent  inter- 
locutors they,  found  not  only  the  tenant,  but  her  cautioner  conjuntly  and 
severally  liable,  with  her,.    (See  Dict»  No.  68^  p.  13,979.) 


T«P"-^^""^r— ""^ 


ITl-l.    June  o^ 

YOKK-BUILDINGS  CoiMPAXY  Ugainst  WULLIA^I  AdAMS. 

Tenants  axe  \yot  Hablc  for  damages  happemhg  to  their  house  causa  far^^ 
tuitUy  or  vi  diviiia ;  and  therefore  though  the  tenant  was>  by  his  tack  bound 
to  repair  and  uphold  the  houses,  yet  we  found  the  master  must  repair  tlie 
damages  that  happened  through  the  great  storm,  or  rather  the  hurricane 
that  happened  the  14th  of  January  1739 ;  and  remitted  to  the  Ordinary  to, 
take  a  proof,,  in  order  to  ascertain  the  extent*. 

%*  We  pronounced  the  like  judgment  lOth  July  1741,  Sir  John  Baird 
against  William  Clerk  ;  and  in  this  last  case  we  afRrmed  the  Ordinary's  in- 


No.  T. 


No-2. 


No.S 


Appehd,  II.]  REPARATION.  [EtCHijs- 

No.  3.  terlocutor  rating  those  damages  by  a  certain  rule,  to  distinguish  this  case 

from  that  of  an  ordinary  storm ;  as  where  th^  half,  or  near  the  half  of 
the  roof  was  tured,  the  master  must  repair  the  whole ;  but  such  houses 
whereof  only  a  small  part  was  tirred,  the  tenant  must  repair  the  whole ;— 
though  possibly  that  rule  might  not  be  exactly  ji^t  with  rejipect  either  to 
master  or  tenant ;  but  it  was  impossible  to  distinguish  them  mhmtelyi 


No,  4. 


No.  5. 


No.  6. 


1743.    Febncary  15. 

Professoii  Foebyce  against  Alexander  Aberdeen,  &c. 

Verbal  injury,  though  pretty  atrocious,  was  thought  to  be  taken  away 
funditus  by  a  recent  strong  acknowledgment. 


1748.    Dcccmher  1. 

Hamilton,  Younger  of  Gilkerscleugh,  against  Iasi^^, 

A  GENTLEMAN  having  got  a  young  woman,  his  first  cousin,  with  chili 
after  much  importunity,  but  without  any  promise  of  marriage,  the  Com- 
missaries decerned  him  in  L.500  sterling  damages,  agreeably  to  two  or 
three  precedents ;  and  on  a  bill  of  advocation,  we  also  foimd  damages  due, 
but  restricted  them  to  L.200  staling,  and  the  expences  of  process ; — and  it 
had,  in  the  modification  of  the  sum,  great  weight  with  some  of  us,  that 
he  was  only  presumptive  heir  of  an  estate,  his  father  living.  (See  Dicr. 
No.  9.  p.  18^909.) 


1730.    June  19.  Hamilton  against  Arbuthnot. 

A  merchant  ha\ing  said  to  several  customers  that  liis  neighbour  mer* 
chant's  goods  were  mildewed  and  rotten,  the  Bailies  pf  Edinburgh  gave 
the  party  injured  L.40  sterling  of  damages ;  and  a  bill  of  suspension  being 
offered  both  on  the  competency  of  the  Court  and  the  mjsrits  of  the  cause, 
we  refused  the  bill.     (See  DiCT.  No.  384.  p.  7682.) 

See  Notes. 


ArPEKD.  n.]  {Glchies. 


RETOUR. 


1788-    January  17.  Case  of  Bakgent- 

A  SERVICE  retoured  to  the  Chanoery  completes  tlie  heir's  right  without 
being  extracted  In  the  heir's  life ;  and  being  found  in  the  Chancery,  is  pre- 
sumed to  have  been  retoured  thither  dehUo  tempore^  unless  it  be  proved  it 
was  not  retom*ed  till  after  the  heir's  death ;  and  therefore  the  Lords  repelled 
that  objection  to  IVIiss  Mary  Buchan's  title  in  the  competition  with  Sir 
Hew  Dahymple  and  Sir  Alexander  Hope  for  the  estate  of  Bargeny.  Vide 
inter  eosdem  voce  Provision  to  Heirs  and  Childben. 


1743.    June  17-  Henry  Bethcne,  Supplicant. 

In  a  retour  of  a  special  senice,  where  the  former  chatters  contained  a 
dispensation  for  taking  infeftment  at  one  place,  but  by  oversight  another 
place  was  named  in  the  retour,  on  which  precepts  had  issued  in  terms  of 
the  retour  and  sasine. taken;  on  a  supplication,  the  Lords  would  not  order 
new  precepts  with  a  warrant  for  iiifefting  at  the  place  mentioned  in  the 
charters,  because  that  was  contrary  to  the  retour ;  but  they  ordered  pre- 
cepts /or  infefting  on  the  ground  of  the  several  lands  and  tenement,  be- 
cause they  thought  that  was  implied,  the  dispensation  notwithstanding, 
(See  No.  4,  voce  Sasine.)^ 


1753.     Jufy  13. 

Miss  Kathebjne  Maitland  against  ^Cajoe  Abtiiur  Forbes. 

AyNO  1700,  Sir  Charles  Maitland  of  Pittrichie  disponed  his  estate  to 
Charles  his  eldest  son  and  heirs-niale  of  his  body,  and  tlien  the  other  heirs- 


No.  I. 


No.  2: 


No.  8. 


Appind.  II.]  RETOUR.  (Elchiei 

No,  3*  male  of  his  own  body,  whom  failing,  the  heirs-female  of  liis  son*s  body,  and 

heirs-male  of  her  body,  whom  failing,  to  Jean  Maitland  his  eldest  daughter 
and  heirs-male  of  her  body,  whom  failing,  to  Mary  his  seeond  daughter, 
and  heirs-male  of  her  body,  whom  failing,  to  his  other  daughters,  and  heirs- 
male  of  their  bodies,  whom  failing,  to  his  heirs-male  whatsoever,  whom 
failing,  to  his  heirs  and  assignees  whatsoever,  under  certain  prohibitory  and 
irritant  clauses,  (which  see  voce  Tailzie  ;)  and  on  his  death.  Sir  Charles, 
his  son,  in  1 703,  ratified  his  father's  entail,  and  added  more  lands,  and 
expede  a  charter  under  the  Great  Seal  on  both  prociu^tories,  but  died  with- 
out infeftment.    Jean,  (who  was  Baron  Maitland's  Lady)  served  heir  of 
tailzie  in  general  to  her  bratheri  but  without  mentioning  what  t^lzie  <x  of 
what  lands,  and  without  expressing  in  the  retour  aijy  thing  that  necessarily 
imported  that  all  tiie  heirs  called  before  her  by  this  tailzie  had  &iled,  only 
l^earing  that  she  was  eldest  daughter  of  old  Sir  Cliarles,  and  sister-german 
and  heir  of  tailzie  to  young  Sir  Charles,  and  on  that  title  took  infeftment 
on  the  charter  1 703 ;  and  afler  her  death,  her  son  Mr  Charles  Mdtland, 
advocate,  served  heir  in  special  to  her  and  was  infefl ;  and  dying  without 
issue,  IMajor  Forbes,  sou  of  Mary  the  second  sister,  took  out  brieves  in 
order  to  be  served  heir  of  tailzie  to  young  Sir  Charles,  for  that  Jean's  ser- 
vice not  jnentioning  the  entail,  but  bearing  only  in  general  that  she  was 
heir  of  entail  to  her  brother,  could  not  carry  the  entail  or  charter  1703. 
This  service  was  opposed  by  Mr  Charles's  sistw,  Mrs  Ratherine,  on  whom 
he  had  settled  the  estate,  and  was  reported  to  us  by  the  assessors  to  the 
macers ;  and  it  was  alleged  for  her  that  there  appeared  many  retours  in 
Chancery  in  the  same  general  terms,  as  heirs  of  tailzie  in  general,  without 
specifyirig  the  ptu^ticular  tailzie,  and  volumes  of  excerpts  of  retours  were 
produced  on  both  sides.    2dlt/,  She  produced  an  extract  of  the  service  from 
the  town  records  of  Aberdeen.    Sdly,  She  pleaded  prescription  ;  1  wo,  The 
£0  years  prescription  of  reduction  of  retoiu-s;  2<fo,  The  40  years  prescrip- 
tion introduced  by  the  act  1 594  anent  producing  procuratories  and  instru- 
ments of  resignation ;  Stio,  The  40  years  prescription  by  the  act  1717* 
Answered,  To  transmit  a  personal  right  to  heirs,  the  retour  must  verify 
that  all  the  preceding  heirs  have  failed,  and  no  other  evidence  extrinsic  from 
the  retour  can  be  admitted ;  wliich  was  the  foundation  of  the  judgment 
21st  July  1788,  Edgcg-  against  Maxwell  of  Bamcleugh,  vide  Seuvice  of 
Heibs  ;  that  therefore  the  extract  of  the  service  can  signify  nothing,  nor  is 
this  entail  so  much  as  mentioned  there  in  her  claim  to  the  inquest ;  and  as 
to  the  excerpts,  those  that  do  not  describe  the  entail,  almost  all  of  them  do 
notwithstanding  verify  that  the  preceding  heirs  had  failed ; — ^that  a  service 
as  heir-male  will  carry  every  right  devised  to  heirs-male,  though  the  deed 


Afpexd.  II.}  RETOUR.  [ElchiHS. 

be  not  mentioned,  but  will  not  cany  a  right  devised  to  the  heirs  of  the  Ko.  9. 
maker's  body,  whom  failing,  to  his  heirs-male,  though  in  fact  all  these 
nearest  heirs  had  failed ;  but  if  a  brother  was  served  heir  of  line  and  heir- 
male  to  his  brother,  that  would  carry  it,  because  it  would  verify  that  the 
maker  had  no  issue.  That  as  to  the  prescriptions,  the  Major  does  not 
quarrel  the  retour,  and  therefore  no  place  for  the  20  years  prescription, 
and  that  this  case  is  neither  in  the  words  nor  in  the  spirit  of  the  act.  1594 ; 
not  in  the  spirit,  because  the  retour  was  Jean  Maitland's  only  title  to  the 
entail  and  charter,  besides,  that  in  this  case  the  retoiu:  is  produced ;  «id 
as  to  the  act  1617,  she  must  subsume  that  she  has  acquired  right  to  the 
lands  by  prescription,  which  she  cannot  without  a  charter,  as  well  as  a 
sasine,  and  tlie  objection  is,  that  she  has  no  right  to  the  charter ;  besides, 
that  the  Major  was  for  several  years  after  his  mother's  death  minor.  The 
Lords  repelled  the  objection  to  the  retoiir,  and  found  that  the  Major's 
service  could  not  proceed.  This  appealed  by  Major  Forbes,  but  not  de- 
cided, because  they  affirmed  our  decree  for  the  Major  on  the  other  point> 
mentioned  voce  T-^ilzie. 

See  NoTEjs. 


RUNRIDGE. 


1748.    June  2.  Davidson  against  Keer. 

A  DIVISION  being  pursued  before  a  SheriiF  of  lands,  whereof  some  lay  No.  1 . 
runrigg  and  some  were  commonty,  in  respect  that  by  the  88th  act  1695 
the  clividing  commonties  is  committed  only  to  the  Court  of  Session,  though 
by  the  SSd  act  1695  the  dividing  runrigg  may  be  pursued  before  the 
Sheriff;  we  passed  an  advocation  of  the  process,  but  resolved  to  remit  to 
the  Sheriff  as  usual  to  make  the  division,  but  to  be  reported  to  this  Court. 

See  Notes, 
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J 


SALE. 


17$5.    December  12.  ■       Smith  a^azW  Beowx, 

Sale  of  sheep  at  1000  merks  the  score,  upon  condition  if  they  should  ^be 
sold  to  one  Wellwood,  or  brought  back  to  Scotland,  they  should  be  L,  100 
the  score ;  the  condition  found  lawful  and  binding. 


v      . 


1736.    January  21. 

'  GovERNOK  of  Watson's  Hospital  against  The  Creditors  of  Mer- 

chiesto:jJ. 

In  a  voluntary  sale  and  roup  by  trustees,  whereby  the  purchaser  was  not 
bound  to  pay  the  price  till  encumbrances  were  purged,  yet  having  been  iii 
possession  six  years,  the  Lords  ex  equitate  ordained  the  annualrents  of  the 
price  to  be  paid  to  the  trustees,  to  be  laid  out  by  them  on  interest  at  the 
Ordinary's  sight  till  the  encumbrances  were  purged,  so  as  the  price  might 
be  paid  and  divideil  among  the  creditors. 


1742.    November  is.      Drummond  against  Miss  Cunningham. 

In  sales  by  apparent-heirs  on  the  act  1 695,  if  no  reversiofa  Mmain  to  the 
heir,  the  expenses  of  sale  should  be  proportioned  upon  the  creditors,  ac^ 
cording  to  the  directions  of  the  act  of  sederunt  1711,  ill  the  case  of  Sales 
of  Bankrupt  Estates^ 


«:  '• 


%♦  The  same  found  8d  February  1738,  Nidiolson  of  Trabrowtt  agaihst 
The  Creditors  of  Trabrown» 


1 743.    January  19.        Buchanan  against  Graham. 

In  a  roup  of  lands  voluntarily,  the  articles  were,  that  if  the  highest  offera* 
should  neglect  to  find  caution  for  the  price  in  three  weeks,  the  immediate 

4Ai2 


No.  1, 


No.  a. 


No.  a 


No.  4. 


No.  5. 


N<kG. 


No  7. 
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So*  4.         pf€Ceding  offerer  was  to  be  preferred*    The  highest  offerer  havii^  so  fiu]ed» 

the  next  was  accordingly  preferred ;  though  there  were  dieiimstanoes  suffi- 
cient to  justify  the  mora  as  ag^st  the,  idlers,  so  as  not  to  incur  the 
penalty ;  and  though  after  the  three  weeks  a  bond  of  caution  was  tendered 
by  him,  before  any  was  tendered  by  the  preceding  offerer^  but  aftcar  the  pre- 
ceding offerer  had  under  form  of  instrument  notified  to  the  seller  his 
readiness  to  find  caution,  and  therefore  requiring  him  not  to  aa^^tof 
caution  from  the  highest  offerer. 


1 744.    January  S.         Hutchieson  against  M*Donaldj. 

Thx  Lords  determined  the  general  point»  thatperiaidum  reivcnditit 
nondum  iraditce  lies  on  the  buyer>  The  case  was, — a  parcel  of  spirits  in  the 
Ring's  warehouses  was  sold,,  and  a  bill  given  for  the  price,  but  the  spirits 
not  delivered ;  and  next  day  the  warehouse  was  broken  and  the  spirits 
t^jDn  away ;— :yet  the  buyer  was  found  liable  for  the  price.. 


i**«^— ^         <       t    I  mimm^m^mt^tf 


-       '  9 

iT4f7.  , November  12.  ,l^    -     ^,r 

31 ARSHALL  and  M'KlXL  r^amyf  BLACBrvvooDvof  Pitjtr^yie- 


>  f       •  t 


An  heritor  having,  by  a  missive  letter^  offered  his  victual  to  sale  to  two 
merchants  at  a  certain  price,  they  finding  sufficient  security  fey  his  pay- 
ment, aiid  given  thein  a  fortnight  to  rfetum  an  attswef ;  one  6f  them,,  with 
^  letter  from  the  other,^  having  gqne  to  Jjiim  within  the  time  .limited  to 
i^ccept  of  the  offer,  and  bringuig  with  Jhim:  a  letter  at  cr^t  iW>m  another 
sufficient  man^  or,  which  we  thought  the  same,,  attesting,  iheit;  su|Hciency^ 
a^d  the  heritor  having  some  hours  before  sold  the  victual  to,  aBother^  jand 
therefore  refused  to  perform  his  oiSer  to  them;  he  was  found  liaUe fi>r 
their  damages^  by  the  rise  of  the  price  of  the  victual^  though  he  pretended 
to  know  nothing  of  the  attestor. — ^Affirmed  in  Parliament  with  costs.. 


1 748.    July  1 5.      Hxr<hr  C amitbell  agutnst  William*  Bakut;. 

Cows  being  sold  and  marked  by  the  purchaser,  and  bill  grven  for  the 
price^  but  allowed  to  remain  in  th6  seller's  parks  till  the  buyer  could  con- 


veniently  take  them  away ;  and  accordingly  be  did  take  some  of  them*       No.  9. 
away ; — ^the  seller  was  fcmnd  not  liable  for  the  loss,  though  his  s^rvimts^ 
who  hadihechai^etof  these  jpaiiks,  joined  the  Rdbelr^^and  bfovght  tb^m  to 
the  parks,  when  they  took  away  the  remaining  cows ;  and  the  price  was* 
BOt'vd;tbite]|d»g ^utadame.    I^SfeiDlcT.  ;No..fi*  ^p.  10^07 1 .) 


1^1 1 1  1  ■ 


1749.    Janttnty  81 .     AosEi&Tsote  agfoimt  Mblyill  and  Lidhel. 


RobkBtTSON  soki^  the  victual  then  in  his  gtanbri^  near  Berwidc,  to  Mel« 
v91  and  Liddel,  ddiVerttliie  JmluSiiuk  at  Carron-Water  in  Stirlingshire; 
and  in  the  voyage,  paitof  l^eviotctal  was  damnified,^  and  part  lost  hy 
st^sns  aoid  stress  of  weather,  hnt  itlie  greatest  ipart  saved.  MelviU  and 
TJddel  sued^  hiiD  ibr  ^thdr  damage  by  whgt  was  spoiled  or  lost,  2.  €.  what 
VAeffe  th(sy  conki.hav^.isold  it  &r  than  tiie  piicc  they  were  to  pay  him. 
Lord  Justice-Clerk  (Tinwald)  found  him  liable ;  but  we  alte|*ed,  and 
found  him  not  liable ;  and  tliat  the  taking  on  him  the  risk  meant  no  more 
than  that  they  should  not  be  liable  for  the  price  of  what  perished*  (See 
DiCT.  No.  7.  p.  1^,072.) 


1752,    January  25.        Crbi>itoiis  of  Rod£RI€K  Ciialmebs^ 

Is  a  process  of  sale  of  two  houses  subject  to  a  liferent,  valued  the  one 
at  nine,  and  tlie  other  at  ten  years  purchase,  payable  at  the  determination 
of  the  liferent,  tliey  were  put  up  to  sale  several  times^  and  none  appeared 
to  offer,  and  all  the  creditors  applied  to  have  them  set  up  at  two  years  pur- 
chase, the  piu*chaser  to  have  the  burden  and  hazard  of  the  liferent,  and 
said  that  tliough  the  heir  was  not  in  the  country  to  give  his  consent,  yet 
he  could  sustain  no  prejudice,,  because  the  debts  far  exceeded  the  value  of 
the  subject.    The  Lcnrds  refused  the  petition,,  because  witliout  precedent ; 
but  severals  thought  it  would  be  a  very  proper  regulation  in  valuing  sub- 
jects to  be  sold  that  are  subject  to  liferents,  to  value  them  both  ways,,  that 
is,  the  price  payable  at  the  determination  of  the  liferent,  as  is  now  prac- 
tised, and  the  price  to  be  paid  instantly,  or  at  the  first  term,  and  the  buyer 
burdened  with  the  liferents  to  be  sold,  at  tlie  option  of  the  creditors;^  to 
draw  tliat  part  of  the  price,  and  as  purchasers  should  offer. 


No.  Sv 


No.  5. 
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No.  10. 


nss.    August  7. 

AKDBX-vr  GxAY  against  Jaues  O&at,  Milleb,  and  Stewakt. 

James  Gkay  having  exposed  lands  to  a  public  voluntary  roup,  and  ff^k 
a  Yvritten  commission  to  act  the  part  of  what  is  commonly  called  a  white- 
bonnet,  i.  €.  to  offer  such  a  price,  and  the  seller  would  take  them  off  his 
hands  if  he  was  not  willing  to  hold  them ;  Miller  was  preferred  as  highest 
offerer,  and  in  a  few  days  James  Gray  scAd  them  to  Stewart  at  the  price 
that  Miller  had  offered ;  and  Andrew  Gray  pursued  all  the  three,  he  being 
the  immediate  preceding  ofiferer  before  Miller.  The  Lords  foimd  the  fact 
proved,  and  that  the  roup  was,  fraudulent,  and  that  Andrew  Gray  ought  to 
have  been  preferred  as  highest  offerer ;  and  from  several  drcumstances^ 
found  that  Stewart  was  in  the  knowledge,  and  partaker  of  ilie  fraud,  and 
therefore  reduced  the  sale  to  him,  and  found  all  three  obliged  to  convey  the 
lands  to  Andrew  Gray  for  the  price  offered  by  him,  Tiem,  con.    (See  DiCT, 

No;  93.  p.  9560.)        ' 

See  27th  July  1753,  Urquhart  of  Meldrum  against  The  Officers  of  State, 
where  we  found  that  the  act  1695  secures  the  purchaser  only  against  the 
debts  and  deeds  of  the  bankrupt  and  liis  authors,— *roce  Pateonage. 

See  Notes. 


A»W5ND.n.]  (ELCSIEf. 


SALMON  FISHING. 


^  «■» 


1742.    June  6^  12,  Jtdy  16.        Scott  against  Fullerton,  <^. 

Xo,  I. 
The  Lords  found,  that  the  wideness  betwixt  the  hecks  ought  to  be  tliree 

inches ;  2(fo,  That  the  soles  of  the  cruives  ought  to  be  in  the  bottom  or 
channel  of  the  river>  whereas  the  soles  of  the  cruives  in  dispute  were  some 
feet  higher ;  3/i6,  We  found  no  sufficient  cause  for  limiting  the  defender  as 
to  the  height  and  breadth  or  thickness  of  the  cruive-dike ;  4to,  We  fi)und 
no  sufficient  cause  for  removing  the  defender's  side-dike ;  5to,  We  ordained 
the  defender  to  rectify  his  cruives  and  cruive-^ke  in  terms  of  this  interlo- 
cutor, \mdier  ttie  penalty  of  L.50  sterling ;  6to,  During  Saturday's  slop„ 
found  that  the  hecks  should  be  drawn  up  and  the  inscales  taken  out  and 
laid  by  r  7/wo,  We  refused  to  annex  any  penalty  to  future  transgressions. 
Adhered  1 6th  July  except  as  to  the  last,,  as  to  which  we  found  that  proper 
penalties  ought  to  be  put  on  future  transgressions ;.  but  these  regulations  are 
said  to  have  been  on  appeal  reversed  of  consent.  See  Mr  James  Ferguson's 
Information. for  M*Kenzie  of  Rosehaugh  against  Robson,  10th  August  17^0. 
(See  No*  35^  twe  Jurkdicxion.t— See.  Dicx.No.  25.  p.  14,290,  and  No.  11.. 
p.  14,264.), 

1748.    June  15.    1750.    January  9. 

The  Towj^  of  Peeth  against  Lohd  and  Lady  Gray..  No.  2; 

The  Town  of  Perth  had  right  as  old  as  King  Robert  111.,  and  iinmemo- 
rially  possessed  the  salmon  iishiags  romxl  the  island  Sleples  in  the  river  Tay» . 
and  there  was  no  fiishing  on  the  north  side  of  the  river  opposite  to  the  island, 
nor  could  be,  because  the  ground  was  full  of  big  stones,  that  no  net 
could  be  drawn,  tilt  1 IM  that  the  tenants  of  Kinfauns  cleared  the  ground 
and  carriied  off  tlie  stones,,  and  set  up  a  coble ;:  whidi  behoved  to  interfere 
with  one  of  the  Town's  shoals  ftom  ^le  island,  because  they  fished  with  two 
cobles  and  two  nets,,  and'  the  river  was  not  broad  enough  to  admit  two 
cobles  and  two  nets  forthe  two- opposite  shores  to  fish  at.  one  and  the  same 
time :  Theirefore  the  Town  pursued  declarator  oi  their^  own  right,  and  that 
Lady  Kinfauns  had  none.  The  defender  produced  cbartersr  as ,  old  as  1672 
of  her  lands  ct^m  salmonum  piscationibus ;  and:she.had  been  in  possession  of 
fishings  in  other  parts  of  the  river ;  and  alleged  that  the  Town's  grant  did 
not  hind^  the  Crown  from  granting  salmon  fisliing  from  the  opposite  shore. 
The  Town  e'contra^  insisted  that  the  fisliing  round  the  island  was  granted 
to  them^  and  the  Crown  could  not  by  any  subsequent  grant  diminish  their. 


I 


Append.  II.]  SALMON  FISHING.  '^[El^hH* 

No.  2.  right  or  reduce  their  two  cobles  to  one ;  and  their  immemorial  exclusive 

privilege  ascertained  the  extent  and  nature  of  their  grant.  The  Lords 
found,  that  the  Town  has  the  exclusive  right  of  fishing  that  part  of  the 
river,  and  repelled  the  defence.  The  defenders  reclaimed,  and  2d  Novem- 
ber 1 748,  the  Lords  allowed  a  proof  before  ans\t^e^ ;  and  or  advising^  the 
proof  they  adhered,  9th  January  1 750. 


No.  3. 


T^T 

1752.     July  7.  ... 

FuLLERTON  of  Kinncbcr,  and  Colonel  Scott,,  o^in^f  Straiton  of 

Kirkside. 

FuLLERTON  of  Kinnebcr  is  infeft  in  the  sahnon  fishing  in  the  river 

North  Esk,  tarn  intra  Jlu^vum  maris  qimm  eoitrci  opposite  to  his  own  lands, 

and  lias  constantly  fished  as  far  down  as  the  sea  would  permit  him;  To  tfce 

north  lie  the  lands  of  Wardroperton,  in  which  Colonel  Scott  is  infeft  vrith 

the  salmon  fishing  in  the  sea,  and  north  of  them  are  the  lands'  of  Kirknde^ 

in  which  Mr  Straiton  is  infeft  with  the  like  fishing  in  the  sea.    The  river 

has  lately  changed  its  course  northward,  and  passing  By  through  some 

beach  and  sands  betwixt  Wardroperton  and  the  sea,  enters  the  sea  opposite 

to  J;he  lands  of  Kirkside.    Mr  Straiton  therefore  pursued  a  declarator,  that 

he  alone  had  right  to  fish  in  the  mouth  of  the  river  opposite  to  his  own 

lands,  and  that  Kinneber  could  only  fish  opposite  to  his  own  lands.     The 

Lords  found,  that  Kinneber  had  still  right  to  fish  in  the  river,  though  not 

opposite  to  his  own  lands ;  but  in  respect  of  the  pursuer's  right  of  fishing  in 

the  sea  opposite  to  his  own  lands,  (which  sea  they  reckoned  all  that  was  below 

the  highest  flood-mark  on  both  sides  of  the  river,  agreeably  to  a  judgment 

of  the  House  of  Lords  bewixt  the  Duke  of  Gordon  and  the  Earl  of  Muiriy; 

touching  the  Duke's  tug-net  fishing ;)  therefore  they  found,  that  Kinneber 

could  fish  no  further  down  the  river  at  any  time  of  the  tide  than  that  hi^^iest 

flood-mark,  and  that  the  pursuer  had  the  sole  right  of  fishing  beibw  that 

highest  flood-mark  opposite  to  his  own  lands.    But  1 7th  November  they 

altered  that  interlocutor,  and  found,  that  notwithstanding  the  diange  of 

the  course  of  the  river^  Kinneber  has  right  to  fish  to  the  lowest  floodUmark ; 

but  that  when  the  sea  Qovers  the  channel  of  the  river,  Kirkside  has  a  joint 

right  with  him  of  fishing  opposite  to  his  own  lands.    But  upon  anodber 

reclaiming  bill  and  answers,  whei'ein  parties  differed  as  to  the  situation  and 

boundaries  of  their  respective  landis,  and  certsdn  new  rights  were  aUso  pro- 

duced  for  Colonel  Scott,  we  allowed  a  proof  befi»^  answer. 

See  Notes. 


AfnsNis.II.]  [Elchie?. 


SASINE. 


1786.    Jvly  8.       Earl  of  Sutherland  against  Dunbars. 

Th£  act  1686  req^umng  the  witnesses  to  sign  every  page  of  sasines  found 
to  be  altered  by  the  act  1696  for  writing  securities  book-ways,  which  only 
requires  that  they  shall  sign' tlie  last,  page ;  as  was  before  found  betwixt  tlie 
Earl  of  Buchan  and  Braco ;  though  that  judgment  was  said  to  be  reversed 
in  Parliament,  but  the  decree  not  produced ; — ^nor  did  the  parties  agree  in 
the  fact. 


1 740*    Naoember  7. 
Mr  Robert  Blackwood  against  The  Representatives  <^  Russell 

and  CoLviLL. 

Sasike  granted  to  the  representatives  of  a  person,  without  naming  or 
designing  the  representatives,  upon  a  precept  in  tlie  same  terms,  found 
void  and  nulL 


174®.    June  28. 

Colonel  Dalrymtle  against  Wallace  of  Caimhill. 

Sasine  in  lands  not  spedally  named  in  the  precept,  which  named  only 
tenements  and  others  in  that  shire  contained  in  the  granter^s  rights,  found 
null  as  to  those  not  named ; — as  was  before  done  in  tlie  case  of  York-Build- 
ing's Company  against  Sir  William  Billers,  (voce  Service  and  Confirma- 
tion,) 


1 748.    July  5.      SiR  James  Campbell  against  Lord  Erskine. 

A  subject  having  in  his  charter  ^ven  a  dispensation  for  taking  sasine 
at  a  place  named,  and  sasine  accordingly  taken ;  but  upon  better  advice,  that 
dispensation  and  sasine  being  thought  null,  a  new  sasine  was  on  the  same 
precept  taken  on  the  ground  of  the  several  lands ;  to  which  it  was  objected, 
that  the  precept  gave  only  warrant  to  take  infeftment  at  one  place ;  but  the 
objecticm  w^  repelled.  Vide  17th  June  1748,  Henry  Bethune,  Supplicant, 
voce  Retour. 

4b 


No.  1. 


No.  2. 


No.  S. 


No.  4. 


No.  s. 


No.  6. 


No.  7. 


No.  8. 


Appeijjd.  II.]  SASINE.  [ELCHttL 

1750.    January  1 1.       William  Yottng,  Supplicant. 

Sasine  being  duly  recorded,  and  the  certificate  thereof  duly  written  on 
the  principal  sasin^,  but  neglected  to  be  signed  by  the  Sheri£F  Clerk  who 
recorded  it,  who  is  now  dead ;  the  Lords,  on  a  supplication  by  the  party^ 
agreeably  to  a  precedent  SSd  February  1 745,  ordered  t^ieir  Cleik  to  collate 
the  sasine  with  the  register,  and  on  finding  them  agree,  to  certify  the  feet 
and  this  order  on  the  principal  sasine,  and  to  sign  it.  And  in  tliis  winter 
Session  we  followed  the  same  rule  ki  sundry  other  kistances. 


175a.    November  17. 

Ballantine,  and  Others,  in  Lanark,  Supplicants. 

Where  the  sasine  was  in  burgage  lands,  rfnd  the  sasine  given  by  the 
Town-Clerk,  we  thought  that  our  Clerks  were  not  the  proper  officen  to 
collate  the  sasine  tvith  the  record,  and  therefore  remitted  ta  tlie  present 
Town^lerk  to  collate  and  mark  the  sasine^ 


1752.    February  7. 

Creditors  of  Yqung  of  Summerhouse,  Ctmpetihg^  vfe,  YovistG  agoinri 

Andrew  Clerk. 

Repelled  the  objection  on  the  act  1686,  that  the  Notary*^  attestation 
did  not  number  the  leaves,  as  we  did,  rzth  July  1741,  in  the  case  of  Hall 
against  The  Duke  of  Roxburgh,  {voce  Writ,)  and  for  the^same  ceMon ;— but 
renewed  the  order  to  make  an  act  of  sederunt.. 


175S.,    July2T. 

Urquhart  of  Meldrum  against  The  Officers  cxf  State. 

Sasine  sustained  where  the  aymbola  were  not  specified^  being  in  I6S7. 
Vide  inter  eosdem  voce  Patronage. 


1 75S.    August  8.     Mr  Robsrt  Campbell,  and  Others^  Supplicants. 

^^  9*  Sasine  in  Dunbarton  being  booked,  but  not  marked  on  &e  back,  and 

the  office  of  Keeper  being  vacant,  the  Court  appointed  the  Sheriff-Clerk 
interim  Keeper,  and  appointed  him  to  collate  and  markl^e  «a^e8»  as  we 
did  11th  January  1750,  {supra ;)  but  a  sasine  which  had  bee&giTdn  In,  not 
being  booked  but  now  craved  to  be  booked,  and  it  being  suggested  tiiat  it 
might  occasion  a  dispute  wliether  it  would  be  effectual  against  smguIflK 
successors,  and  therefore  proposed  that  the  interest  df  third  parties  should 
feeres«Yed ;  the  petitioner  passed  from  tilat  part  of  his  petitkMn. 

See  Notes., 


Append.  II.]  '  [Elchiesl 


SEQUESTRATION. 


1745.    JiineU.  No  4. 

Creditqes  of  YoEK-BuiLmNGs  Company  against  The  Annuitants. 

Trough  the  Lords  refused  to  sequestrate  the  York-Buildings  Company's 
estate,  yet  they  discharged  the  Company  to  let  tacks,  which  some  of  us 
thot^ht  unprecedented.  * 

See  Notes. 


SERVICE  AND  CONFIRMATION. 


1 733.    June  2.        Moneo  against  Duff  of  Dnmimuire.  j^q^  2 

As  one  fiomnatm  substitute  may  pursue  without  confirmation  or  ser- 
vice ;  so  if  a  father  is  nominatim  substitute  for  the  use  of  his  children ;  after 
the  death  of  the  institute  and  of  the  father,  these  children  may  pursue,  and 
need  no  amfirmation  toi;h^  father  then:  own  trustee. 


1794.    Julys. 

Douglas,  Relict  of  Plendeeleith,  against  Hogg,  Younger  of  Cammo.       No.  2. 

Foe  the  reason  given  wj/ra,  (No.  8.)  a  testament  testamentary  being  quar- 
relled by  the  nearest  of  kin,  who  was  old  and  infirm,  and  who,  apprehending 
that  should  she  die  before  the  issue  of  the  process,  the  right  would  go  to  the 
othet  nearest  of  kin,  applied  to  be  confirmed  executrix  qua  nearest  ci  kin 
ad  hunc  effcctum^  that  in  case  she  should  prevail  in  tlie  reduction,  the  exe- 
cutry  should  belong  to  her  own  nearest  executors,  or  assignees ;  and  the 
Commissaries  of  Edinburgh  demurring ;  the  question  was  brought  by  advo- 
cation to  tlie  Session ;  who  found  that  there  could  be  no  such  confirmation ; 
but  found  that  if  the  testament  shall  be  reduced,  the  right  of  the  executry 
will  accresce  to  the  pursuer,  her  executors,  or  assignees. 


1 784.    July  16.         David  Wilson  against  Maetin. 

CoNFiEMED  testament  of  one  qua  nearest  of  kin,  who  really  was  not 
such,  found  by  the  Commissaries  not  to  be  null  and  void.  The  Lords  were 
of  the  same  opinion,  and  remitted  to  me  to  hear  parties  anent  the  executor 
confirmed  his  being  obliged  to  denude. 

4B2 


No.  ^. 


No- 4. 


No. 


5. 


No.  6. 


Append.  II.]        SERVICE  AND  CONFIRMATION.  [ELestt. 

1 735.    Nwcffiber  T.        Gbaham  against  Reid. 

Assignation  to  one,  and  the  heirs  of  his  body,  their  heirs  and  assignees, 
whom  failing,  to  another ;  that  substitute  must  have  a  service  or  cognitioa 
as  heir  to  the  institute ;  and  a  decreet  at  the  substitute's  instance,  without 
service  or  cognition,  found  void  and  null.  Secus  if  the  assignation  had  not 
been  first  to  the  heirs  of  the  first  assignee*s  body,  &c.  Vide  inter  eosdem. 
voce  Grounds  and  Waerants.     Vide  inter  eosdem  voce  Assignation. 


■■  J 


1 786.     Jtdy  30. 

Creditors  of  Scott  of  Blair  against  Hamilton  Blair. 

The  Lords  decided  in  effect  the  same  point,  (as  done  by  the*  first  inter 
locutor  in  the  next  case,  No.  6.)  in  the  question  of  the  estate  of  Blair,  whidi 
by  the  heiress  Magdalen's  contract  of  marriage  with  Mr  William  Scott,  was 
devised  to  them  in  conjunct- fee  and  liferent,  and  the  heirs-male  of  the  mar- 
riage in  fee,  which  failing,  the  heirs-mide  of  the  body  of  William  Blsir 
the  father,  which  failing,  the  heirs-female  of  the  malriage,  whidi  &^gf 
the  heirs  of  ^lagdalen's  body  of  any  other  marriage,  whidi  failing,  to  the 
said  William  Scott,  and  his  heirs  oS  any  other  marriage,  which  failing,  toi 
Magdalen's  heirs  whatsoever ; — ^for  the  Lady  having  died,  and  her  only  son 
made  up  his  titles  as  heir  to  her,  and  disponed  the  estate  to  hit  brother-con-> 
sanguinean  by  his  father's  second  marriage ;  the  Lords  found  the  Lady 
fiar,  and  that  the  heir  of  the  marriage  could  gratuitously  dispone  even  in 
prejudice  of  the  substitution  to  his  father,  who  it  was  said  brought  in 
valuable  sums  into  the  family.     Vide  inter  eosdem^  4th  November  17^75, 
•uoce  Alims;nt. 


■•p^" 


1736.  Jt^^  29* — IT8S.  July2h    £d6 AR  o^en^  Maxwell. 

An  estate,  being  by  contract  or  marriage  provided  to  the  hiers-male  of 
the  marriage,  which  failing,  the  heirs-male  of  the  man*s  body  of  any  other 
marriage,  which  failing,  the  heirs-female  of  the  marriage ; — ^ihere  being  no 
sons  of  that  marriage,  and  thereby  the  sons  of  a  second  marriage  having 
succeeded ;  the.  Lords  found  that  tiiese  sons  might  gratuitously  alter  the. 
destination  of  succession  in  prejudice  of  the  daughters  of  the  first  mar- 
riage ;.  and  repeBed  also  the  objection  that  they  had  made  no  title  to  the 
contract  as  heirs  of  provision,  in  respect  they  had  made  titles  to  the  estate 
ts  heirs  of  investiture-— Affirmed  in  Parliament  on  apj^al. 


Append.  II.]        SERVICE  AND  CONFIRMATIOX.  [Elciues.. 

In  this  case,  though  the  Lords  found  that  the  eldest  son  of  the  second  mar-  No.  6. 
riage,  having  been  infeft  as  heir  of  investiture  to  his  father  in  certain  lands, 
might  gratuitously  dispose  of  these  lands  contrary  to  the  destination  of  suc- 
cession in  his  father*s  contract  of  marriage  without  serving  heir  to  that  con- 
tract;  yet  not  of  lands  to  which  his  father  had  no  other  right  than  the  personal 
^sposition  to  him  by  his  own  father  in  the  contract  of  marriage ; — and  found 
that  the  said  son,  by  serving  heir-male  general  to  his  father,  did  not  make 
up  a  title  to  that  contract ;  because  though  in  fact  he  was  heir  of  the  con- 
tract also,  yet  that  service  did  not  prove  it ;  since  he  might  have  been  of  a 
former  marriage  even  prior  to  that  contract;  and  therefore  found  that 
Edgar  might  yet  serve  heh*  of  provision  to  m^e  a  title  to  the  procuratory 
in  that  contract.    (2 1  st  July  1 788.) 


17S8.    December  19.        Creditors  of  Newxaw,  Contpeting^ 

The  Lch^s  found  that  a  son  nonuixatim  substitute  to  his  father  in  an 
heritable  bond,  on  which  no  infeftment  had  followed,  might  adjudge  with- 
out a  serxice ;  though  it  w^s  agreed  that  if  infeftment  had  been  taken,  a 
s[>ecial  service  and  infeftment  to  the  son  would  have  been  necessary.  But 
upon  a  reclaiming  biD,.  the  whole  was  remitted  to  the  Ordinary. 


1T39.  January  9-    York-Buildixgs  Creditors,  viz.  DuKE.of  Norfolk 

&c.  against  Sir  William  Billers,  &c. 

Precept  of  sasine  by  the  York-Buildings  Company  for  infefting  in 
general  in  all  their  lands  found  void  and  null,  and  no  warrant  to  infeft  in 
any  particular  lands ;  2db,.  Precept  for  infefting  for  security  indefinitely  of 
L.  100,000,  or  so.  much  thereoi^  as  had  be^n  or  should  be  afterwards  sub-*^ 
scribed,^  found  void  and  null.     Vide  No..  3.  voce  Sajsike. 


No.  T. 


No.  8- 


174*1.    Julys.  IjATSer  against  i^iccoj^. 

The  act  1695  has  provided  a  remedy  for  creditors  of  nearest  of  kin  not       ^^"  *' 
confirming;  but  what  is  the  remedy  of  a  creditor  of  a  general  disponee,  or- 
assignee,  or  of  an  executor  nominate  ?-  Arrestment  won't  do  without  con- 
firmation, and  how  can  they  confirm  ?  This  remitted  to  be  heard  by  the 
Ordinary.     Vide  inter  eosdem  voce  Assignation.. 


Append.  II.]        SERVICE  AXD  CONFIRMATION.  [Elchies. 


1 742.    February  20.    Gordon  of  Pitlurg  against  Gordon  erf  Tichmune. 

No.  1 0.  An  infeftment  ofannualrent  to  one,  and  the  heirs  of  his  body  andassignees, 
which  failing,  to  his  brother  nominatm^  containing  also  an  infeftment  for  an- 
other annualKnt  to  the  said  second  brother,  whereby  both  brothers  were  in- 
left  by  the  same  disposition  and  service^  though  reaUy  for  different  sums,  that 
is,  each  for  his  own  annualrent ;  the  first  brpther  dying  without  heirs  of  his 
l)ody,  the  next  brother  possessed  more  than  three  years,  and  granted  a  gra-- 
tuitous  discharge  of  both  annualrents  in  case  he  should  have  no  heirs  of  his 
body,  which  event  happened ;  but  he  neglected  to  senre  heir,  or  infeft  Mm- 
self  heir  to  his  brother  in  his  annualrent,  to  which  he  was  noimnaim  sub- 
stitute failmg  heirs  of  his  body ;  and  after  his  death  his  next  heir  passed 
him  by  and  served  heir  to  the  first ;  and  the  Lords  found  the  gratuitous 
discharge  void  and  null ;  and  repelled  the  allegiance  on  the  three  years  .pos- 
session. 


No.  11. 


No.  12. 


I 


1742.     June  17- 

Creditors  of  Mr  Hugh  Murray  Kinninmond,  Competing. 

A  Lord  oI'  Session,  or  Lawyer,  having  one  estate  in  the  country,  and 
a  house  where  he  resided  in  vacation^  and  kept  a  farm  and  servants,  and 
also  being  proprietor  of  a  house  in  Edinburgh,  where  he  resided  in  Session 
time ;  his  testament  ought  to  be  confirmed  in  the  CcHiunissariot  where  his 
estate  and  country-house  lye.  Adhered  to,  as  we  had  formerly  found  in 
the  case  of  the  Creditors  of  Lord  Kimmergham. 


1749.    JuTK  28.       Grim  against  John  atnd  David  Scott. 

A  gratuitous  bond  by  Scott  of  Hedderwick  to  Grim's  wife,  his  rela- 
tion, and  the  dxildren  of  that  marriage,  whom  failing,  the  children  of  any 
other  marriage,  fdr  their  aliment,  excluding  all  others  her  executors,  and 
excluding  the  husband's  j'l^  mariti^  with  a  provision,  that  if  the  wife  should 
die  without  children,  the  bond  as  to  the  principal  should  be  void  and  null, 
and  yet  no  diligence  should  follow  for  the  principal  during  the  granter's 
life ;  the  bond  dated  in  171 1 ;  the  wife  died  in  1713 ;  and  the  only  child  of 
tlie  marriage  in  1716,  without  making  up  any  title ;  and  the  granter  died  in 
1 735.    In  1 748  Grim,  the  husband,  as  heir  and  executor  to  his  child,  pur- 


J 


AW3END.  IL]  SERVICE  OF  HEIRS.  fELCHiES. 

€oed  thegranters  hdjcs.  The  Lords  found  that  the  bond  subsisted  notwith*       No.  ip. 
Standmg  the  death  of  both  vnfe  and  daughter  before  Hedderwiok ;  which 
carried  by  six  against  five,  and  the  President.    2do,  Found  that  the  child 
had  right  to  the  bond,  without  making  up  any  titles  as  heir  or  executor  to 
her  mother. 


1752.    November  17. 

M ACL ACHL AN  ogaittH  Campbell  of  Skirvain . 

Precept  of  clare  constat,  and  sasine  cm  it,  although  the  more  ancient 
rights  were  not  produced,  and  were  said  to  be  lost,  is  not  only  good  against 
the  granter,  but  was  preferred  to  a  posterior  infeftment  by  the  granter  to  a 
third  party.  But  the  President  was  of  a  contrary  opinion^  which  to  some  of 
us  seemed  strange. 


SERVICE  OF  HEIRS. 


No.  13. 


1753.     Atiffust  10. 

Angus  and  Jean  Brodie,  against  James  Stephen,  Commissary-Depute- 

of  Murray. 

« 

A  coiiMissARY  was  found  to  have  done  \TTong  in  refusing  to  confirm  a  *  ^*' 

nearest  of  kin,  without  giving  up  a  full  inventory  on  oath,  and  therefore 
found  liable  in  the  expenses  of  the  C(Hnplaint.  N.  B.  The  testament  was 
now  confirmed. 

See  Notes. 


1736.    Jammry  8. 

Colonel.  Erskinb  against  Sua  John  Black  adder. 

SsEViCE  AS  HEUi,r-*in  a  reduction  of  it  a  new  conjunct  proof  being     Xa.  ] 
allowed,  the  Lords  found  the  proof  of  the  pursuer  of  the  reduction  concern- 
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No.  1  •        ing  the  defender's  propinquity  more  pregnant  than  the  defender's,  and  there- 
fore reduced  the  service.    Adhered  to,  Sth  February  1 786.    (See  Notes.) 


No.  2. 


No.  8. 


No.  4. 


1 788.    July  2 1 .  EDO AR  against  Maxwell. 

Service  as  heir-male  to  the  father  found  not  to  carry  the  proeuratory  in 
a  contract  of  marriage  devised  to  the  heirs-male  of  tlie  marriage,  because 
though  the  person  served  was  also  heir  of  provision  by  the  contract,  yet 
that  service  did  not  prove  it  since  he  might  have  been  of  a  marriage  prior 
to  that  contract  of  a  marriage.  Vide  inter  eosdem  21st  July  1788,  voce 
Service  and  Confiemation. 


1 742.    February  5. 

The  Creditors  of  Birkhill  against  The  Heirs  of  Mr  George  Aytok. 

Service  of  a  remoter  heir  while  ^here  is  a  nearer,  though  the  relation 
was  so  near  as  two  sisters,  is  not  ipso  jure  null,  but  must  be  reduced,  and 
such  reduction  may  be  barred  by  the  20  years  prescription.  Vide  inter 
eosdem  voce  Succession. 


1 744.    November  6.       Mr  William  Steel  against  Weir. 

The  Lord  Ordinary  on  the  Bills  havin|;  passed  a  bill  of  advocation  of  a 
brieve  of  mortancestry  at  the  defender's  instance,  the  Lords  on  the  pur- 
suer's petition,  remitted  it  to  the  macers,  and  appointed  two  assessors,  (the 
Lord  Ordinary  on  the  Bills  for  the  time  and  the  next  week's,  and  not  the 
Ordinary  who  passed  the  bill)  without  allowing  the  advocation  to  be  expede 
or  discussed. 


1749.    June  9.        Mrs  Seton  of  Touch  against  Sir  Henry  Seton. 

« 

No.  5.  Procuratory  of  resignation  may  be  exercised  after  the  granter's  death, 

notwithstanding  his  heir  of  the  former  investiture  be  served  heir  to  him  and 
infeft,  and  thereby  the  property  vested  in  him,  was  the  opinion  of  the 
Court. 


I 
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1752.    June  12. 

Ann  and  Mabgaret  Landales  against  Thomas  Landales. 

Andrew  Landal.es  was  in  1677  infeft  in  lands  held  ward  of  Gibson  of 
Durie,  to  him  and  his  heirs  of  his  then  marriage,  whom  falling  to  his  heirs 
and  assignees,  and  in  1686  disponed  them  to  his  eldest  son  David.  In  1719 
David  bargained  with  Durie  for  a  change  of  the  ward  to  feu,  and  to  give 
Dune  the  benefit  of  some  water  for  a  ooal  engine.    But  instead  of  getting 
a  charter  of  resignation  or  a  precept  of  clare  constat  in  his  own  favours, 
he  took  a  charter  reciting  the  agreement  to  change  the  holding,  and  that 
David  was  eldest  son  to  Andrew,  and  had  got  from  his  father  the  dis- 
position 1686 ;  therefore  he  dispones  the  lands  to  be  held  feu  of  himseli* 
to  David  only  in  liferent,  and  to  his  son  Andrew  in  fee,  but  reserving 
power  to  David  to  sell,  annailzie,  or  contract  debts,  &c. ;  upon  which 
both  David  and  Andrew  were  infeft ;  and  of  the  same  date  he  granted 
his  obligement  to  Durie  touching  the   water;  and  boUi  appeared  evi- 
dently to  be  parts  of  the  same  transaction.    In  1 726  Andrew  disponed 
the  subject  to  his  two  full  sisters,  and  died  before  his  father  David,  (who 
lived  sometime  after  his  son,  (quite  ignorant  as  was  said  of  his  son  Andrew's 
disposition,)  and  died,  leaving  Thomas  a  son  of  the  second  marriage.  After 
liis  death  the  sisters  took  infeftment  on  their  brother's  disposition,  and 
Thomas  served  heir  to  his  grandfather  Andrew  in  the  investiture  1677,  and 
attained  possession.    The  sisters  therefore  pursued  a  removing  against  him, 
and  he  pursued  reduction  of  Andrew's  infeftment  in  1 729,  and  of  his  dispo- 
sition to  his  sisters.    The  whole  depended  on  Dune's  charter  to  Andrew  in 
1719,  whether  it  either  conveyed  the  feudal  right  that  was  in  Andrew,  his 
grandfather,  or  the  personal  disposition  or  right  that  was  in  David  his  son« 
The  charter  might  have  been  sustained  as  a  precept  of  clare  constat,    ad  it 
given  the  fee  to  David  the  son.    ( Vide  20th  January  1666,  Lord  Rentoun 
against  the  Feuars  of  Coldingham.*)    But  the  difficulty  was,  that  even  the 
express  consent  of  an  apparent-heir  who  is  not  himself  entered,  cannot 
-enable  his  superior  to  give  a  fee  that  is  in  lutreditatejacente  of  hi^s  prede- 
cessor to  a  third  party,  but  the  fee  must  be  first  vested  in  the  heir  befwe  he 
can  give  it  to  a  third  party.    Neither  was  it  a  chartar  Of  resignation,  for  no 
resignation  was  made  either  in  favour  of  David  or  Andrew ;  nor  did  it 
appear  from  tlie  charter  whether  the  disposition  1686  contained  any  pro- 
curatory,  and  yet  so  essential  was  resignation  in  1686,  that  the  procuratory 
died  with  either  the  granter  or  receiver,  and  u  new  procuratory  became 
necessar}%  or  adjudication  in  implement.    And  as  to  conveying  the  per- 

•DicT.  Na  15.  p.  16,473. 
4  c 
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No.  6.  fional  right  by  the  disposition  1686,  though  there  was  no  doubt  of  Da:vid't 
acceptance  of  the  charter  1719,  and  though  a  charter  to  young  Andrew  with 
David's  consent,  and  signed  by  him  as  consaiter,  would  have  conveyed  aQ 
right  in  David's  person,  (other  than  that  of  apparent^heir)  and  consequently 
the  personal  disposition,  yet  how  could  that  dispodtion  be  conveyed  with- 
out any  writing  at  all  signed  by  David  ?  That  wt^uld  make  conveyanoe  at 
land  rights  proveable  by  witnesses,  withoiat  any  writing  of  the  proprietor ; 
and  how  could  resignation  be  made  on  isuoh  a  conveyance  of  the  proaim* 
tory  in  terms  of  the  act  1698  ?  The  case  was  argued  two  days  at  the  Bar 
in  prtsence ;  and  then  two  questions  were  put,  first  on  liie  feudal  right 
of  the  lands ;  and  the  Lords  found,  that  Andrew  the  scm  of  David  had  no 
feudal  right  conveyed  to  him ;  and  next  on  the  personal  rights  and  found 
that  neither  was  the  disposition  1686  conveyed  to  him.  But  the  Court  wa& 
much  divided.  The  Lords  adhered^  renitent.  DruHunore>  Kilkeiran,  and 
Kaimes.  The  President  was  then  present,  and  clear  for  the  interlocutor, 
angry  at  all  who  opposed  it»  as  a  contrary  judgment  would  subvert  and 
unhinge  all  our  real  securities  in  Scotland,    (See  Dicr,  No.  83»  p.  1*^465.)! 


See  NoTES^ 
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1734.    JV(Wm6^27. 

Garden  of  Bellamore  against  The  E  abl  of  Abo  ynb. 

A  FERSONAL  deed  with  possession  sufficient  to  establish  a  predial  servi- 
taide,  (cutting  wood  for  the  use  of  the  dominant  tenement)  even  against 
singular  successors. 


1 741 .    November  is^^-^Dec.  11. 

Bruce  of  Kennet  against  Colonel  Dalrymple. 

Sbrvitude  of  a  dam,— «ne  acquiring  such  a  servitude  by  prescription 
for  draining  a  coal,  having  from  time  to  time  within  the  40  years  brought 
in  more  water,  and  heightened  the  dain*dike  as  he  found  necessary  for 
draiiung  his  coal,  and  tiiereby  covering  more  ground  of  the  servient  tene* 
ment,  (the  dike  before  forty  years  being  but  three  feet  high,  which  is  now 
three  ells)  not  obliged  to  bring  back  tiie  dike  to  the  condition  it  was  in 
before  40  years,  but  found  entitled  to  have  such  a  daqi  as  will  be  sufficient 
fcfi  draining  his  coaL    Adhered  to,  December  1 1. 


<^PWaM*a«IM*«BiiVMWMBMi^MM«Ml^i^ta 


Nat 


No.  2. 


1 74S.  November  22. 

The  Earl  of  Breaoalbanb  against  Menzies  of  Culdares. 

Servitude  of  pasturage  may  be  acquired  by  possession  as  part  and  p^      No*  A 
tinent  for  the  years  of  prescription  even  upon  the  King's  forests ;  as  was 
foimd  sometime  ago  betwixt  the  Earl  of  BreadalbaJie  and  Menzies  of  Cul- 
dares ;  and  a  proof  being  allowed  of  the  winter^herding  of  Culdares  domi- 

4  c  2 
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No^  S*        nant  tenement,  it  appeared  by  the  proof  that  Culdares  had  also  some  sheal- 

ings  and  grassings  belonging  to  him  in  property  that  were  part  of  the  do- 
minant tenements.  The  Lords  found,  that  he  could  not  set  tacks  of  Aese 
shealings  belonging  to  him  in  property,  or  otherwise  use  the  grass  thereof 
than  for  maintenance  of  the  cattle  of  the  said  dominant  tenement,  the  num- 
ber whereof  was  also  ascertained  on  advising  the  proof-    Vide  Prescbip- 

TICK.  ' 


No.  4. 


No.  5. 


"WW^^f— ^■.■'I^^^^TI^Bi^^— »F— 1»-.i     IT' 


1750.    January  12. 

KiNCAiD  of  that  Ilk,  against  Sir  James  Stirling  of  Glorat^ 

Sir  James  Stirling  of  Glorat  built  a  lint  mill-dain,  and  rested  the  end 
of  it  on  Kincaid's  gjround,  who  sued  him  to  remove  it.  Sir  Janues  brought 
a  proof,  if  not  of  Kincaid's  direct  consent,  at  least  of  a  rum  repufffuvniky 
though  the  dam  was  built  in  sight  of  his  house,  and  thereon  Imd  his  defeace. 
Answered,  Servitudes  canjiot  be  constituted  without  writ,  nor  proved  by 
witnesses ;  and  though  there  were  an  express  consent  there  is  hctts  pomiteiu 
tUB  till  writ  be  adhibited.  RepUed,  After  such  consent  Kincaid  is  barred 
personali  ewceptione.  The  Lords  found  Sir  James .  obliged  to  remove  thQ 
dam>  renitent  Piiesidei^tt,  Milton,  Minto,  Drummore.. 


•  »'w 


1731.    January  18. 

Mr  Alexander  Ross,.  Solicitor,  agaimt  Ress  of  PriesthilL 

• 
.    In  a  process  at  the  instance  of  Solicitor  Ross,  heritor  of  Little  Deanv. 
■against  Ross  of  PriesthiU,  it  was  proved  that  the  heritors  of  Meikle  Desn^ 
belonging  now  to  Priesthill>  had  immemorially  possessed  a  road  from  their 
lands  of  Meikle  Dean  thrmigh  the  landa  of  Little  Dean,  to  a  muir  bel<»)g- 
ijig  to  Ross  of  Baljaagowan  for  leading  home  turf  and  peats*.    The  Lords 
found  a  servitude  of  a  road  thereby  sufficiently  constituted ;  though  it  was 
proved  scripto  that  these  heritors  of  Meikle  Dean  had  been  eitha*  wadsetters 
or  tacksmen  of  Little  Dean  from  1645,.  whidi  is  much  beyond  the  memory 
of  man,  tiU  the  year  1 7;24,  when  their  tenantry  was  discontinued  for  some 
years,  and  then  they  were  tenants  of  it  again  till  within  these  &vr  years. 
The  Court  thought,  that  prescription  by  40  years  possession  would  not  be 
sufficient  where  the  commencement  of  the  possession  did  appear;  but  where 
the  possession,  was  immemorial,  it  might  be  for  any  thing  we  knew  500 
years  old ;  and  neither  party  could  prove  a  stronger  right  to  the  servitude- 
t)f  peats  or  turf  on  Balnagowan's  muir  than  was  here  proved  to  this  roadr 

But  we  found,  that  he  could  not  use  the  servitude  emulously,  but  must 
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use  it  with  ihe  least  detriment  to  the  servietat  tenement  ;-->-*and  therefore      No^  ^. 
Lord  Ross  having  consented  to  his  havmg  a  road  through  his  grounds,  we 
found  that  the  pursuer  Solicitor  Ross  might  shut  up  this  road,  he  furnish* 
ing  another  to  the  defender  as  good  and  sufficient,  provided  it  was  not  more 
than  aoo  yards  about    (See  Dict.  No,  34*  p.  14,581.) 


1 752.    June  1 1 .      KiNc AID  against  Sie  James  Stiklikg. 

In  the  case,  (No.  4.  supruj)  where  Kincaid  had  a  mill-dam  across  the  No.  €• 
river,  which  took  in  also  a  bum  in  Sir  James  Stirling's  ground  that  entered 
the  river  above  the  dam.  Sir  James  diverted  the  course  of  that  river  to  serve 
a  lint-miU  that  he  had  built,  so  as  that  it  fell  into  the  river  only  below  the 
dam  ;  whereof  Kincaid  complained  ;  and  upon  a  visitation  ordered  by  us  by 
Gray  a  mathematician,  it  was  by  him  reported  that  there  appeared  vestiges 
of  the  ancient  run  of  the  bum  below  the  dam,  though  immemorially  it  had 
run  above  the  dam ;  2dOi  That  it  was  not  necessary  for  Kincaid's  mill,  and 
that  he  had  water  enough  without  it.  The  Court  was  of  opinion,  that  if  it 
was  necessary  for  Rincald's  mill,  it  could  not  be  diverted  now  whatever  the 
natural  course  of  it  had  been,  for  that  Kincaid  had  acquired  a  servitude 
upon  it  as  well  as  on  the  river ;  but  if  it  was  not  necessary,  that  the  servi* 
tude  could  not  be  emulously  extended  beyond  the  necessary  use  of  tlie 
mill ;  and  therefore  we  found  that  Sir  James  could  divert  its  course ;  and 
we  also  found  that  Kincaid  might  firom  time  to  time  repair  his  dam  to  the 
height  it  now  is,  and  the  President  thought,  that  if  necessary  he  might 
raise  it  a  foot  higher.    (See  Dict.  No.  20»  p.  12,796.) 

See  Notes. 


/ 
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1 733.    June  2.  Davidsons  against  Rankbn. 

A  FACTOR  havings  by  order  of  one  of  two  in  Company,  transferred  a  debt 
due  by  the  Company  to  that  one*&  particular  account,  and  written  him  that 
he  had  done  so ;  and  the- other  partner  having  paid  him,  and  got  his  dis- 
diarge ;  the  factor  can  neves^  after  recur  on  that  other  partner,  though  the 
portxier  to  whose  aoeount  it  is  transferred  afterwards  faiL 


17S6.    July  13^        Walkinshaw  Ojowtw^*  Ckawfuhd. 

Thougls  copartnery  by  its  <x)nstitution  may  not  dissolve  by  the  death  of 
a  partner,  yet  his  attainder  fer  treason  dissolves  it  as  to  him,  though  the 
tc^  be  cojatinued  upon  the  joint  stock  without  separation. 


1738.    February  15. 

BoGLX,.  &c.  against  Bogl£^  Trok»  &c.  all  Merchants  in  Glasgow. 

A  coFAKTNirRY  being  dissolved,  the  Lords  sustained  a  process  of  sale  of 
tiiek  effects,  consisting  of  materials,  debts,  and  houses,  (being  a  rope-work,) 
at  the  instance  of  some  of  the  partners  against  the  representatives  of  the 
deceased  partners,  some  of  whom  were  infants^  and  others  absent,  and  in 
that  way  divided  the  effects. 


No.  1. 


^o.  2. 


1 737.    February  9,  23.    Buchanan  of  Drumankill  against  Reid, 

CotARTNERY  betwixt  two  butchers  not  inferred  as  to  all  their  bargains,      ^^*  ^' 
by  provii^  copartnery  in  many  particulars,  and  their  having  a  common 
style ;  <»ie  of  tibe  cc^>arthers  proving,  that  at  the  same  time  he  made  several 
bargains  for  lumsalf. 


No.  4s-. 
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XT     i^       nHQ.    November  2S.        Forbes  affain^t  Walkinsha^w, 

A  PARTNER  liable  for  annualrent  to  his  partner  in  the  division  of  profits^ 
only  ex  mora  from  the  citation  in  this  process.     Vide  Annualrent. 


1 742.    June  23.        Colonel  Dalrymple  against  Wallace. 

No,  6.  A  PURCHASER  6f  L.800  third  subscription  in  the  South  Sea  Company 

found  only  entitled  to  so  much  stock  as  by  the  subsequent  acts  of  Parlia- 
ment corresponded  to  that  subscription,  the  creditors  of  the  seller  proving 
that  at  the  time  of  the  sale»  or  in  six  days,  he  was  entitled  to  that  subscript 
tion»  

1742*    November  19.        Rae  against  Nielson. 

A  partner's  interest  in  a  copartnery  habUely  affected  by  arrestment  at 
his  creditor's  instance,  in  the  hands  of  the  other  partners,  though  the  eflFects 
of  the  society  were  in  ships  at  sea,  or  in  foreign  parts,  in  the  hands  of  their 
factors.     (See  Dict.  No.  18.  p.  14,564.) 


1 745.    January  26.        Murdochs  against  Clerk. 

No.  8.  Another  case  occurred  of  a  copartnery  of  a  barley  mill,  much  of  the 

same  kind  with  the  one  supra.  Bogle  against  Bogle  and  Tron,  (No.  4.)  and 
we  gave  much  the  same  judgment.  The  Dean  of  Guild  having  by  order  of 
the  Ordinary  valued  the  effects,  we  ordered  them  to  be  rouped. 


1746.    J%me  13.  Freebairn  against  WatKins. 

No.  9.  Freebairn  in  1712  got  a  patent  as  King's  printer,  and  entered  in  a 
copartftery  with  Basket  and  Watson,  and  made  over  to  each  of  them  a  third 
of  his  patent  and  profits  of  it,  but  they  never  did  print  in  Company,  but 
split,  and  had  many  law  processes.  Some  years  ago,  we  found  Watson's 
successors  not  bound  to  account  to  Freebairn  for  bygone  profits.  Wat- 
kins  having  purchased  part  of  the  patent,  viz,  in  1 788  he  had  one-axth, 
and  now  he  has  one-half,  Mr  Freebairn  one-third,  iand  Blair  one-sixtb. 
The  question  was,  as  to  lime  coming.  And  27th  June  1 745,  w^e  found 
Watkins  not  bound  in  time  coming  either  to  print  in  Company  vnith  Free- 
bairn, or  to  account  to  him  for  profits  made  or  to  be  made ;  though  that 
seems  to  make  one- sixth,  or  even  one-sixteenth  of  the  patent  just  as  valua- 
ble as  fifteen-sixteenths  of  it ;  and  13th  June  1746  we  adhered.  I  marked 
itx>nly  of  this  last  date.    (See  Dict.  No.  S5.  p.  14,602.) 


Append.  IL]  SOCIETY.  [EtcHiEs. 

# 

1 748.    June  24,  IIoGO  against  Weik. 

Hogg  drew  a  bill  on  his  eorrespondent  in  London,  payable  to  Ringwood,  No.  io, 
value  received  of  Warden.  This  Warden  was  in  copartnery  with  Johnston ; 
and  the  money  in  the  bill  was  applied  in  payment  of  Company-debts  due 
by  them ;  and  the  value  Hogg  got  for  it  was  Warden's  accepted  bill ;  whicli 
not  being  paid,  he  arrested  the  Company's  effects,  and  thereupon  competed 
with  a  creditor  of  Johnston,  the  other  partner ;  but  the  Lords  found  it  was 
no  Company-debt,  and  that  therefore  it  could  only  affect  Warden's  interest 
in  the  Company's  effects. 


1749.    July  12.        Pateuson  against  Grant  and  Keith. 

Theee  persons  in  Company  bought  tobacco  from  a  Glasgow  merchant 
for  export,  and  gave  their  bills ;  and  the  tobacco  was  carried  from  Glasgow 
to  Borrowstounness ;  and  before  it  was  exported  one  of  them  failed,  and  the 
other  two  required  him  to  pay  his  part  of  the  price,  or  to  find  caution ;  and 
protested  that  he  should  have  no  shai*e  in  the  trade.  The  tobacco  was 
exported  and  profit  made  upon  it ;  and  on  a  question  among  the  partners, 
the  Lords  found  the  insolvent  partner  entitled  to  his  third  share  of  the  pro- 
fits ;  though  society  is  dissolved  by  bankruptcy  as  to  future  negotiations  ; 
and  the  other  two  partners  might  at  Borrowstounness  get  the  tobacco 
divided,'  and  the  bankrupt  partner's  share  rouped  for  the  prime  cost  (See 
DiCT.  Na  23.  p.  14,578.) 


1752.    Nmemberie. 
Robert  Cbawfubd  agamst  Stibling  andCoMPAKY,  and  Othebs. 

When  an  action  is  pursued  against  several  persons  in  Company,  they 
must  be  all  summoned ;  but  being  once  duly  called,  though  some  of  them 
di^,  there  is  no  necessity  of  transferring  against  their  heirs. 

See  Notes. 


4D 


No.  11. 


No.  12. 


Append.  II,]  [Elchies. 

SOLDIER. 


1 742,    June  25.    '   Wbight  agaimt  Ensign  Lumsden.  ^ 

Found,  that  an  apprentice  under  indentures  cannot  be  enlisted  and  taken 
from  his  master,  notwithstanding  the  clause  in  the  mutiny  act  against 
arrests.    See  Appeentice. 

See  Notes. 


SOLIDUM  ET  PRO  RATA. 


1751.    Fehruary  5.        Macmillan  against  Sloan.  No.  S. 

A  parcel  of  sheep  being  bought  by  one  for  behoof  of  himself,  and  an- 
other who  wrote  a  letter  to  the  seller  in  these  terms ;  "  Dday  taking  secu- 
*^  rity  till  I  come  home,  and  I  shall  be  bound  conjunctly  with  him  ior  your 
**  sheep ;"  the  writer  of  the  letter  contended  that  he  was  only  liable  for 
the  half ;  but  the  Lords  uanimously  found  him  liable  in  solidum,  not  only 
because  that  is  tfie  ordinary  acceptation  of  the  word  conjunctly  among  the 
commonalty,  but  also  because  it  was  a  sale  of  the  sheep  pro  indiviso. 

1 753*    July  6.    William  Hutton  against  Alexander  Jamieson.  No,  8. 

The  crew  of  one  of  our  ships  that  was  ready  to  sink  being  taken  up  by 

a  French  privateer,  and  all  the  crew  sent  back  but  one  they  kept,  till  as 

many  prisoners  should  be  released  by  us,  and  who  was  pointed  Qut  by  the 

master  as  he  who  could  be  kept  with  least  damage ;  after  he  was  released  he 

sued  the  master  for  his  maintenance  and  wages  that  he  would  have  earned. 

Alleged  first.  None  was  due  where  the  ship  and  cargo  perished ;  2c%,  He 

was  not  liable  as  master,  because  the  contract  of  affreightment  was  dissolvedf 

«nd  therefore  he  was  only  liable  for  his  proportion  with  the  othef  sailors. 

But  the  Court  found  him  liable  in  soliduvit  reserving  his  relief  against  the 

rest. 

See  Notes. 


SPUILZIE. 


1 737.  November  9.      CaIi pbell  against  Campbell. 

Spuilzie, — ^in  it  the  pursuer  found  entitled  to  his  oath  in  litem,  reserv- 
ing the  modification  to  the  Lords ;  and  before  answer,  whether  to  allow  the 

4  D  2 


No.  i . 


Afibko.  n.]  SPUILZIS.  CElcbom* 

No.  I.         defender  a  proof  of  the  quantities  to  be  a  meith  for  such  modification? 

ordained  the  pursuer  before  deponing  to  give  in  a  condescendence. 

See  15th  January  1784»  Hamilton  against  Le  Grand  and  Pagete,  voc6 
Pactum  Illicitum^ 

See  24th  February  1749>  Baxters  of  Canongate  and  Leith  against  The 
Tenants  of  Winton,  voce  Vis  et  Metvs^ 

See  NoTESa 


STIPEND. 


1 1S8.    July  5. 

Maeshall,  Second  Minister  of  Kirkaldy,  agaimt  The  Town  and 

Hekitoks* 

A  SECOND  MINISTER,  by  his  original  institution  being  called  only  as  a 
helper  to  the  first  Minister^  and  having  his  stipend  by  voluntary  contribu- 
tions, or  contracts^  has  no  right  to  pursue  a  modification  of  a  constant 
stipends  ^ 

1740.    Jvhj  22.       Me  James  M^Gaeeoch  against  Scott* 

*  •  • 

A  charge  upon  a  de<2ree  of  locality,  though  against  a  person  not  named 
in  the  decree,  vtz^  a  tenant,  cannot  be  suspended,  but  upon  consignation. 
Found  because  of  the  former  practice,  though  tlie  Lords  thought  it  not 
founded  on  the  words  of  the  act  1 669^ 


■< ' J' <  >%. 


1740.    November  19. — 1741.    Jufte  24. 

Me  WII.LIAM  Pollock  against  The  Heeitoes^  erf  Killalan. 

Stipend, — ^the  minimum  must  be  so  many  chaklers^  and  lOO  merks,  as 
makes  eight  in  n:\miber»  not  valuing  the  victual^  but  counting  &e  chalders ;. 
9nd  therefore  a  IVfinister  having  ^  locality  of  five  chalders  and  a  half ; 
reckoned  by  the  common  conversion  at  L.lOO  th^  chalder,  and  L.l  12  in 
money,  was  on  that  single  ground  found  entitled  to  an  wgmentation. 

"^^  See  Be^tie^  Minister  of  Marykirk,  4th  July  1753,  voce  Tei>ids.. 


1742.    July  30*        M»  James  M*Gaeeoch  against  Scott.. 

A  Mi.KisTEB.»  on  hjis  decreet  of  locaKty,.  may  crharge  a  tenant  for  his 
stipend,  Qot  a»ly  to.  the  extent  of  the  fifth  p^rt  of  the  rent,  but  of  the 
-^hoje  reot;».  if  i]t  b^e  still  ini,  thie  tenant's  hands*. 


1743..   Fdhmary  J5,.       M^  James  HoaG  against  His  Ceeditoes- 

MiKiSTEE's  stipends,  thou^  these  nxe  arrestable,  at  least  have  been 
se  founds  yet  a  salary  arising  ftom  a  mortification  for  a  Lecturer  in  the 
Tron  Church  was  thought  alimentary,  and  not  arrestable,  (See  Dict. 
No..^4.  p.  722.) 


No.  1. 


N<i.2> 


No.  S. 


No.  4u 


No.  5. 


No.  6. 


No.  7. 


Appekd.II.]  STIPEND-  [Elchiw 

1749.     June  14. 

Second  IMinister  of  Duxi  eemline  against  The  Heritors. 

A  SECOND  MINISTER  found  entitled  to  pursue  an  augmentation,  thougb 
his  original  establishment  was  by  voluntary  contribution,  in  respect  that  it 
was  done  by  authority  of  the  Court  of  Commission  in  1647  and  1650. 


1 75 1 .    December  $.    M*Aulk y  offainst  The  Representatives  of  Kidd. 

In  1658  some  houses  in  Queensferry  were  mortified  to  the  Minister 
serving  the  cure,  which,  at  the  entry  of  Mr  Kidd,  late  Minister,  had  fallen 
into  great  disrepair,  and  were  let  to  sundry  low  people,  yielding  in  all 
but  L.15  Scots  of  rent,  and  are  now  ruinous.  The  present  incumbent 
M*Auley,  sued  Kidd's  executors  to  repair  them ;  but  the  Court  thought 
that  action  did  not  he  agamst  them,  either  at  common  law,  or  on  the  acts 
touching  manses,  which  these  never  were,  nor  touching  liferenter,  which 
a  Minister  is  not,  and  therefore  assoilzied.  But  some  thought,,  that  if  they 
had  been  sufficient  at  Kidd's  entry,  he  must  have  upheld  them. 


175S.    July  S.        William  Gloag  agamst  John  M'Intosil 

^O.  o. 

We  unanbnously  found  tliat  the  9th  act  1 669,  anent  the  prescription  of 
Minist^*s  stipends,  extends  to  those  stipends  during  a  vacancy,  as  well  as 
when  there  is  an  incumbent 


t  ti 


1153.     Julys. 
jT    p  The  Heritors  and  Town  of  Tain  against  MargareIt  Monro. 

We  unanimously  found  that  the  excepticm  of  patronages  belonging  td 
the  Crown,  from  the  purview  of  the  act  1685,  which  obliges  patrons  to 
apply  vacant  stipends  to  pious  uses  within  the  parish,  extends  to  patronages 
that  have  accrued  to  the  Crown  by  forfeiture,  or  otherwise,  since  that  act, 
as  well  Rs  to  patronages  that  then  belonged  to  the  Crown.  2c/o,  We  also 
agreed  that  a  gift  of  vacant  stipends  to  the  last  incumbent's  widow  was 
good,  and  was  an  applicatio)!  In  the  tenns  of  that  act,  though  there  had 
been  no  such  exception  of  the  patronages  belonging  to  the  Crown  in  the 
act,  and  notwitlistanding  that  the  widow,  when  she  had  no  longer  right 
to  remain  in  the  manse,  removed  out  of  the  parish.  Kilkerrah  men- 
tioned a  precedent  for  this,  in  1 745 ;  and  therefore  we  refused  a  bill  of 
suspension  by  the  Heritors  and  Town  of  Tain,  of  a  charge  on  general  let- 
ters for  one  and  a  half  year's  Vacant  stipend  gifted  to  Margaret  Monro,  iJie 
last  Minister's  widow,  by  the  Exchequer,  (the  patronise  beifi;g' forfeited  by 
the  Earl  of  Cromarty's  attainder.) 

See  Notes* 


t 


Appeitd.  II.]  [Elchies, 


SUBSTITUTE  AND  CONDITIONAL 

INSTITUTE. 


See  Creditors  of  Newlaw,  19th  December  1788,  voce  Skrvics  and 

CONFIKMATION. 

See  Gordon  against  Gordon,  20th  February  1742,  Ibidem. 

See  Graham  against  Reid,  7tli  November  1735,  Ibidem. 

See  Montrose  against  Robertson,  21  at  November  1738,  voce  Wabran- 

DICE. 

See  Legacy. 
See  Notes. 


SUCCESSION. 


1 784.    Fehrumyy  5.    Stoddabt  and  Riddlh  against  Thomson. 

Exheredation  of  a  ma»*s  nearest  heips  from^  hiii  suecessicMi,  as  heirs        No.  1. 
executors  or  nearest  of  kin,  declaring  that  writing  to  be  as  effectual  to  his 
other  nearest  heirs  and  assignees  as  if  it  were  delivered  to  them,  found  to 
ecmvej-  no  right  to  any  person,  and  that  it  cannot  exclude  the  heirs«at-law. 


!■        J|l     ■!>»         ■     ^>i>^^— ^■^»i^M»^^ipi»« 


1 736..   Jafnuary-  29.       De  Wauchqpe  agaimt 


Succession  cannot  be  altered  directly  by  taking  bonds  seduding  exe^ 
cators,  by  tutors,  cuiators;  or  administrators. 


No.  2. 


Append.  JL]  SOTCCESSION.  [ELCfifesr 

\o  3  * '' ^^'    February  25.  Thomson  against  Keru. 

An  heir  naakiDg  up  his  tides  t6  a  paJi;  6f  the  father's  estate^  and  after  liis 
death,  the  next  heir  refusing  to  r^resent  him,  but  claiming  the  rest  of  the 
estate,  to  which  he  made  up  Ho  title ;  the  father's  debt  found  to  affect  the 
whole  estate  equally,  and  the  said  last  heir  liable  in  a  proportion  thereof 
eflfeiring  to  the  estate  that  he  succeeds  to  from  the  father,  agreeably  to  the 
decision  loth  June  1673,  White  against  White,  *  nofwitiistanding  ftie  first 
heir  had  gianted  an  heritable  bond  of  corroboration  of  the  said  debt,  that 
looked  very  like  an  innovation  of  it. 


No.  4. 


NO;  6. 


1788.    February  16,    NeareW  of  Kin  of  Adam  Duncan,  Competing. 

Moveables,  the  succession  to  them ; — ^the  Lords  thought  that  the  sue* 
cession  to  moveables  and  debts  in  Scotland,  and  the  office  of  executor,  must 
be  regulated  by  the  law  of  Scotland,  and  not  by  the  law  of  the  place  where 
the  defunct  proprietor  had  his  residence  and  died. — ^They  did  not  determine 
the  point.  But  Adam  Duncan,  who  had  his  residence  40  years  in  Hol- 
land, having  died  there,  the  Commissaries  of  Edinburgh  preferred  James 
and  Ann  Duhcan,  his  brother  and  sister,  to  the  office  of  executon  His 
nephews  and  nieces  by  other  brothers  and  sisters,  presented  an  advocation 
upon  iniquity ;  for  that  by  the  law  of  Holland,  ihey^jure  representaitomiSf 
had  an  equal  right  in  the  succession  of  tlie  moveables,  as  well  as  heritage. 
The  Lords  refused  the  bill>  reserving  to  them  to  be  afterwards  heard  upon 
their  right  to  the  succession  as  accords,  and  gave  their  opinion  as  above. 


^    f,  1 788.    June  29.  Burden  against  Smith. 

A  PROVISION  of  the  fee  of  it  sum  of  money  and  conquest  in  a  contract  of 
marriage,  to  the  wife»  failing  childt^n  or  in  case  of  their  death,  found  to 
be  a  proper  debt)  not  a  right  o£  succession^    See  No%  7»  usee  MutitaLi 
Contract. 


17S9*    July  10.        FuLLERTON  Offaimt  David  KinlocIi- 

Heirs  in  England  are  said  not  to  be  liable  for  notes^  book^ebts,  or 
others,  where  heirs  are  not  expressly  bound>  Supposing  that  to  be  the 
law  of  England,  yet  heirs  in  Scotland  were  found  liaUe  for  such  debts  as 
these  contracted  in  England.    Affibrmed  in  the  House  of  Peers< 
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AwENDvII.]  SUCCESSION.  {Elchi»«. 


1 742.    February  5. 
Creditoes  of  BiRKHiLL  ogainst  The  Heirs  of  Mr  George  Ayton. 

Sir  John  Lesl  y  of  Newton  settled  his  estate  on  Iiis  son  and  a  series  of 
.  heirs,  whom  failing,  his  heirs  and  assignees  whatsoever,  for  ever  excluding 
his  daughter  Mary,  and  his  brother  Alexander  of  Buthrom,  ^d  their  issue, 
and  in  that  event  declaring  that  the  next  heir  should  succeed  and  be  served. 
The  intermediate  heirs  died,  and  the  next  heirs  after  the  issue  of  Mary  were 
served  and  remained  unquarrellable  more  than  40  years. — Now  the  heirs 
t>f  Mary's  body  claim  the  succession,  and  quarrel  that  service :  But  the 
LfOrds  found  the  exheredation  efiectual,  the  next  heirs  after  her  being  ex- 
pressly called.  2do^  They  found  the  service  unquarrellable  both  by  the 
120  years  prescription,  and  also  by  the  long  prescription  of  40  years.  (See 
No.  5,  voce  Service  of  Heirs.) 


1 742.    December  2.     Chancellor  of  Skeilhill  against  Chaxcellor. 

Heirs  may  collate  the  heritage  with  the  nearest  of  kin  succeeding  to  the 
«xecutry,  being  of  equal  degree  of  kin  with  them,  in  the  case  of  collateral 
succession,  as  well  as  succession  of  diildren  to  their  father* 


1 744.    Nofoemher  8* 

The  Creditors  of  Roseberry,  against  Laby  Margaret  atid  Dorothea 

Primrose. 

.  Actio  familije  eMcisCundji6,  though  it  has  no  place  in  heritable  succes- 
sion in  Scotland,  was  thought  to  have  place  in  this  case.  (See  No.  S,  voce 
Hbir-Portionee.) 


1 744.    November  28.        BrowiJ  dgainat  Brown^ 

A  Scotsman  dying  in  Scotland*  but  having  debts  due  to  him  that  were 
xx>ntxacted  while  he  lived  in  Ireland^  though  by  Scotsmen,  (Officers  in 
the  Army)  these  were  also  found  to  descend  according  to  the  law  in  Scot* 

4  £ 


No  7. 


No.  8. 


No.  9. 


No.  10. 


Append.  IL] 


SUCCESSION. 


[EbCBIES. 


No.  10.     land,  and  not  to  the  law  in  Irdand,  which  admits  jtu  representcUionis  m 
TncinUbw.    Idem  as  to  an  Irish  debenture  note. 

See  Creditors  of  Menzies,  SIst  December  I7S8,  voce  Heeitage  anix 
Conquest. 

See  Sehvice  and  Confikmation— Sekyice  of  Hxibs.. 


See  NoxESv  ' 


Append.  II.] 


[ELCHIEjk 


SUMMARY  APPLICATION. 

1752.    Novetnber  28. 

Some  Councillors  of  Aberdeen  against  The  PRESENt  Magistrates. 

Complaints  of  elections  on  the  get  16th  Geo.  II.  must  be  served  on  SO 
dnys,  without  distinction  whether  the  piurties  complained  of  are  within  or 
without  the  kingdom ;  and  we  granted  our  warrant  accwdingly. 

See  Notes. 


No.  1, 


SUPERIOR  AND  VASSAL. 


1735.    June  IS. 

Creditors  of  Dickson  against  The  Bailies  of  Forfak. 

Bailies  of  Burghs  Royal  should  not  refuse  to  enter  any  singular  suc- 
cessor. 


No.  1 


1 7S6.    November  24.    Earl  of  Dundonald  against  Elizabeth  BaHr.         No.  2. 

Relief  is  not  due  in  feu-holdings,  unless  there  be  ati  express  provision 
for  it  in  the  feu^harter.-i-^This  wns  found  in  the  general,  without  regard  to 
any  specialties. 


1 7S8.    Jun^  27^     Creditors  of  Poldeati  agamet  Ssarp  odf  Hoddam^ 

Superiority  carries  bygone  feu-dutied  to  the  heir>  if  they  are  not  sepa- 
rated by  decree  or  assignation. 


No.  s. 


1 7S8.    July  28k  ScOTT  against  ScOTTi 

The  Lords  found  that  superiors  have  no  personal  action  against  tenants, 
nor  against  other  intromitters  with  the  fruits  of  the  ground  after  they  are 
removed  from  the  ground ;  but  would  not  advocate  the  cause  upon  ini- 
quity, because  within  200  merks ;  but  remitted  with  that  instruction. 

4  £  2 


No.  4. 


No..  5. 


No.  7. 


ATPPEND.  II.]  SUPERIOR  AND  VASSAL.  [Elchusi 

1741.    June  9.        Sir  John  Maxwell  against  M*Millan. 

M'MiLLAN  having  endeavoured  to  split  his  superiority  among  several 
persons  (as  was  suspected,  to  multiply  votes  at  elections  of  freeholders)  by 
disponing,  and  the  disppnees  taking  charters  from  the  Crown  as  to  the 
whole  lands,  and  then  assigning  the  charters  as  to  some  of  the  lands 
^  ta  one,  and  as  to  some  to  others ;  then  in  order  to  ascertain  the  old  ex- 
tent of  each  person's  share,  he  took  a  commission  from  the  Chancery  \» 
the  Sheriff^  (the  method  authorized  28d  February  1 738,  Ross,  mentioned 
voce  Member  of  Parliament.)l  The  vassal  presented  a  bill  of  suspen- 
sion of  the  retour  for  stopping  the  retouring  it  to  the  Chancery ;  which  the 
Lords  passed  nemine  contradicente ;  for  they  thought,  Imo,  That  the  supe- 
riority could  not  be  split  without  the  vassal's  consent  to  his  prejudice ;  2db, 
That  there  could  be  no  division  of  the  extent  or  valuation  without  calling 
him ;  Stio,  That  suspension  was  a  competent  and  proper  remedy ;  24th 
June  1740.  And  Sir  John  Maxwell  having  afterwards  pursued  a  declara- 
tor that  his  superiority  could  not  be  divided,  the  Lords  unanimously  found- 
that  it  could  not.     (See  Dict.  No.  13.  p.  15,015.) 

%*  The  same  found  16th  February  1754,  Sinclair  of  Ratter  against 
Ulbster^  No.  16.  irifra.. 


^  1 742.    Febf^unry  27.        Stuart  against  Mr  David  Couper. 

Superior  of  an  annualrent  corresponding  to  and  redeemable  by  pay- 
ment of  a  sum  of  money,  and  wlio  was  also  proprietor  of  the  lands  affected 
with  the  annualrent,  being  charged  to  enter  an  adjudger  of  the  annualrenf, 
was  found  not  entitled  to  any  composition  for  such  entiy,  though  the 
annualrent  was  not  constituted  by.  him,  but  by  his  author  the.  foraaer  pco- 
prietor.    (See  Dict.  No.  67.  p.  15,058,}. 


1 742.    Jmie  28.        Duncan  against  The  Earl  of  ABERDEBNi 

Resignation  of  an  annualrent  about  1 720,  in  Aberdeen,  by  a  penny,, 
and  not  by  staiF  and  baton,  contrary  to  act  of  sederunt  1 708,  found  void 
and  iiidl„  though  from  the  date  of  that  act  to  1 722,  there  were  S99  resigna-- 
tions  in  that  way,  and  only  16  by  staff  and  baton.. 


^^►■^■^-^^i^^^— ^^f^*^^-^— ^i^>.— — ^P»^F*»l   I      »     ■■    -y^*^^  I     ■<. 


1744.    February  24. 
jT    g  Sir  Walter  Montgomery  of  Kirktonsholm  against  James  Wardrope.. 

A  FEUAR  in  a  village,  whose  superior  held  of  the  Crown  without  th^ 
clause  cum  bi^ueriis,  the  superior,  afterwards  got  the  village  erected  intor 


J 
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a  biirgh  of  barony  with  the  usual  dauses  and  privileges,  and  endeavoured       No.  8. 
to  stop  the  vassal  from  brewing ;  but  we  found  the  vassal  had  right  to 
brew ;  but  did  not  determine  whether  the  superior  could  hinder  him  from 
serving  the  other  inhabitants  of  the  village,  or,  which  is  the  same,  hinder  . 
them  from  taking  ale  from  him,. 


1748.    July  5. ^f November  8. 

Nasmith  of  Ravenscraig  against  Storie  of  Braco. 

Lands  were  feued  for  L.7  of  feu  duty,  with  clauses  renouncuig  and 
conveying  the  casualties  of  superiority,  and  obliging  the  superior^  his  heirs 
and  successors^  to  enter  the  vassals  gratis,  and  that  feu-duty  afterwards 
disponed  to  be  held  blench  for  payment  of  a  penny  aad  relieving  the  superior 
of  45  shillings,  part  of  his^  reddendo  to  liis  superior^  In  a  process  betwixt  a 
singular  successor  of  the  vassal  and  a  purchaser  of  the  superiority,  tlie 
Lords  found  the  infeftment  in  the  feu-duty  effectual,  and  that  the  lands 
were  stiD  holden  feu,  but  the  feu-duty  held  under  another  right ;  and  found 
the  45  shillings  was  part  of  the  reddendo,  and  ought  to  enter  the  charter 
to  be  granted  to  the  new  vassal.  But  found  the  extraordinary  personal 
clauses  not  real  or  effectual  against  the  present  superior,  though  the  dispo- 
sition  of  the  superiority  excepted  from  the  warrandice  the  former  feu-rights 
granted  of  these  lands,  and  the  purchaser  barred  from  quarrelling  them  on 
any  ground  that  might  infer  recourse,  *'  and  w4th  the  burden  of  whidi 
*^  feu-rights  that  disposition,  is  granted;  and  no  otherwise.*'  Storie  reclaimed,, 
and  we  altered  and  found  the  personal  clauses  binding  on  the  purchaser, 
because  of  the  claiise  bui:demng  his  right  with  them.. 


Tf- 


1 748.     Deeetfiber •  14. — 1 749.    Sanuary  S. 

Farquhakson  of  Invercauld  against  FARQUHARSoy  of  Monaltry. 

On  tlie  claim  of  Farquliarson  of  Invercauld,  who  claimed  the  estate  of 
Farquharson  of  Monaltry,  who  was  attainted  of  high  treason^  on  the  act  Ist 
George  I.  for  encouraging  superiors  and  vassals,  &c.  commonly  called  the 
Clan  Act,  and  wlifch  is  mentioned  as  doubtful  whether  it  subsisted  or  not 
in  the  act  Geo.  IT.  to  amend  and  enforce  the  act  of  the  19th  of  the  King 
for  the  more  effectual' disarming  the  Highlands^  and  the  question  left  to  the 
Courts  of  law,  whether  that  clause  was  expired,  or  if  it  subsisted  till 
repealed  by  the  said  act  2 1  st  Geo.  II. ; — after  tlu^e  days  hearing  at  the  Bar, 
we  found  it  subsisted  till  it  was  repealed;  but  thereafter  we  foimd  Inver- 


No.  9. 


No.  10. 
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No.  10.        cauld  not  entitled  to  the  benefit  of  it,'  because  he  did  not  remain  Ic^al 

during  the  Rebellion  1715,  though  he  remained  loyal  in  the  Rebellion 
1745.  

1749.    June  21.        Dick  of  Grange  against  James  Cook- 

No.  1 1 .  Superior  getting  into  possession  of  the-  feu-subject,  on  a  decree  of  non* 

entry  afterwards  reduced,  consisting  mostly  of  houses,  and  making  not 
only  the  common  repairs,  but  rebuilding  one  house  that  was  burnt,  found 
entitled  to  annualrent  of  the  repairs,  and  to  impute  his  intromissions  to  his 
whole  bygone  feu-duties,  which  did  not  heox  annualrent^  before  the  repairs 
which  did. 


No.  12, 


1750,    January  24^,  February  15. 

Duke  of  Gordon  against  The  Officers  of  State. 

The  Lords  found,  after  two  days  hearing,  that  the  clause  in  the  Clan 
Act  infavour  of  superiors,  subsisted  during  the  Rebellion  1745,  and  till  it 
was  repealed  by  the  21st  Geo.  IL  as  we  had  done  supra^  14th  Decemte 
1 748,  in  Invercauld's  case ;  2db,  That  they  were  entitled  to  the  benefit  of 
that  act,  though  the  attainder  was  in  general  for  levying  war,  and  not  in 
the  very  words  of  the  Clan  Act ;  Stio\  They  repelled  the  objection,  that 
the  Duke  had  not  attained  possession ;  in  respect  he  recovered  in  this  Court 
a  decreet  of  m^s  and  duties,  though  that  decreet  was  afterwards  declared 
void  by  the  Vesting  Act.  Then  other  objections  were  made»  that  the  Duke 
was  not  superior  to  the  forfeiting  person :  Sir  Evan  Cameron  had  been 
infeft  by  George  Duke  of  Gordon,  and  he,  passing  by  his  son  John,  who 
was  forfeited  for  the  Rebellion  1715,  disponed  the  lands  to  his  grandson 
Donald,  the  forfeiting  person,  who  was  first  infeft  base ;  and  Duke  Alexan* 
der  being  a  Papist,  and  incapable  to  succeed  to,  or  to  acquire  lands,  Duke 
George  gave  him  bonds  for  great  sums,  whereon  he  adjudged^  and  was 
infeft  by  the  Crown,  and  in  1717  or  1718  confirmed  Donald's  right,  and 
died  in  1729;  and  in  17S1  or  1732  Duke  Cosmo^  the  claimant,  passing 
by  his  father's  infeftment,  served  heir  to  his  grandfather  Duke  George,  and 
was  infeft ;  therefore,  as  Duke  Alexand^  was  Donald's  superior^  that  su« 
periority  is  yet  a  hosreditate  jacente  of  Duke  Alexander ;  and  if  Duke 
Alexander  was  not  superior,  then  Donald's  confirmation  was  null,  and  he 
did  not  hold  of  the  family ;  that  the  dispute  might  have  happened  while 
Duke  George  and  Alexander  were  both  alive ;  and  in  a  competion  betwixt 
them,  Duke  George  could  not  have  been  found  Donald's  superior ;  and  no 
more  can  the  claimant  his  heir ;  and  if  Duke  Alexander  were  yet  alive,  yet 
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the  claimant  might  be  served  next  Protestant  heir  to  Duke  George,  but  No.  1 2< 
could  not  be  foimd  Donald's  superior  in  competition  with  Duke  Alexander. 
Answered,  Imo^  Though  Donald  had  been  only  apparent-heir  in  the  lands, 
or  the  claimant  only  apparent*heir  to  his  father  in  the  superiority,  that  was 
enough  to  give  him  the  ben^t  of  tlie  Clan  Act ;  2(/o,  Duke  Alexander 
being  a  Papist,  his  infeftment,  though  good  as  to  the  vassal,  and  as  to  aU 
third  parties,  yet  was  void  and  null  as  to  the  claimant,  the  qext  Protestant 
heir,  and  therefore  he  needed  not  make  a  title  to  it.  The  Court  sustained 
both  answers,  and  repelled  the  objection  after  a  new  hearing  of  two  days, — 
whereof  I  greatly  doubted. 

%*  The  Court,  except  Tinwald  and  I,  were  unanimous  to  sustain  the 
claim  upon  both  answers,  and  the  President  spoke  pretty  long  on  that  side. 
Tinwald  again  gave  his  opinion  against  it.  And  I  gave  no  opinion ;  but 
moved  for  Informations,  and  stated  some  doubts  which  had  not  been  men- 
•tioned,  particularly  as  tothe  first  clause  of  the  Clan  Act.  Both  sides  agreed 
that  a  new  speeies  of  treason  was  introduced ;  and  I  doubted  if  any  person 
coidd  be  attainted  of  a  new  treason^,  on  an,  act  that  was  not  strictly,  and  in 
the  propriety  of  the  words,  within  the  act,  for  tliere  the  act  could  not  be 
extended ;  and  if  an  ap{»arent-heir  could  not  be  arraigned  and  attainted  of 
treason,  fbi:  adhering  to  the  Pretender  upon  that  act,,  because  lie  could  not 
be  said  to  have  lands,  thea  neither  could  be  be  comprehended  in  the  fol- 
lowing clauses..  2do^  If  the  clause  in.  favour,  of  heirs. of  ward  vassals  killed 
ill  the  Bang's  service  wece  understood  of  heirs  of  apparent-heirs  so  killed, 
tiiat  would  forfeit  the  loyal  superior  of  casualties  fallen  even  before  the  Re- 
bellion, which  were  unjust ;:  whereas  understanding  that  clause  of  vassals 
entered  so  kiUed,  theee  wouM  be  notliing  unjust,,  nor  more  than  we  had 
several  times  enacted  in  Scotland.  Stht  If  appai^ent-heirs  in  the  superiority 
bad  no  right,  then  the  decision  must  be  the  same  as  if  Duke  George  and 
Duke  Alexander  had  been  yet  alive,  and  the  competition  had  been  between 
them;  or  if  Duke  Alexander  only  were  alive,  and  Duke  Cosmo  the 
.  ekdinant  had  served  Protestant  heir,  to  hi$  grandfitther^  and.tlie  competition 
bad  been  between  them,,  how  could  Cosmo  dabn  tlie  right  as  superior, 
since.  Lochiel  was  infeft  not  by  him,,  but  .his  father  ?  The  President  op- 
posed Informations,,  and  was  not  moved  by  any  of  these  doubts,  and  dif- 
fered from  the  lawyers  on:  both  sides,,  and  thought  that  no  new  species  of 
treason^was  introduced  by  this  act:.  He  also  mentioned  a  case  tried  in 
Exdiequer  after  1715,.  of  an  apparent-heir  of  a  vassal  claiming  a  charter 
beld  of  the  Crown  on  his  superior's  forfeiture,  which  he  said  the  Court  first 
gave  against  him^  but  after  a  hearing  for  three  days  gave  it  for  Iiim.  I  gave 
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No.  1 2.        no  opinion ;  and  I  am  truly  still  doubtful,  and  in  that  case  asked  how  the 

appaient-heir  of  the  vassal  made  a  title  to  the  dominium  utile  that  was  in 
his  own  predecessor,  since,  though  by  thi«  act  the  Crown  could  give  him 
the  right  that  was  in  his  forfeiting  superior,  yet  the  dominium  utile  was  not 
forfeited,  whereby  though  it  was  the  dominium  utile  tAist  alone  gave  him 
the  benefit  of  this  act,  yet  he  behoved  to  get  the  benefit  of  it  before  he 
could  Vest  himself  in  the  dominium  utile.  The  President  answered.  That 
it  was  thought,  that  upon  the  authority  of  tliis  act  the  Crown-charter  gave 
him  both  superiority  and  property,  which  to  me  seemed  odd.  I  wanted  td 
be  further  cleared  by  Informations,  and  did  not  vote ;  neither  ^d  Tinwald 
the  Justice-Clerk  vote* 


No.  18. 


1751.     July  25. 

Lord  Boyd  against  The  Vassals  of  the  Estate  of  LiNLiTHGO\t. 

Lord  Boyd  having  right  by  progress  to  a  lease  firom  the  York-Build- 
ings Company  of  the  estate  of  Linlithgow,  with  power  of  entering  vas- 
fials>  both  heirs  and  singular  success(M*s,  ^nd  none  of  the  small  vassak 
having  been  entered  since  1715,  there  wefe  many  singular  successors  to  be 
entered^  who  upon  the  late  act  of  Parliament,  20th  George  IL  for  taking 
Bway  the  tenute  of  Wal^d^  &c.  diarged  Lord  Boyd ;  and  he  presatited  a  bill 
of  suspension,  on  the  ground  that  he  wai^  not  bound  to  enter  singular  suc- 
cessor but  upon  payment  of  a  year's  rent.  Answered,  That  the  charters, 
or  most  of  them,  contain  this  clause  in  the  reddendo^  ^*  Doubling  the  sai4 
*^  feu-duty  the  first  year  of  the  entry  of  each  heir  and  assignee  ;'*  and  liiere* 
fore  they  were  liable  in  the  double  of  the  feu-duty.  Replied,  Imo,  Assignee 
can  ottly  mean  the  assignee  to  the  personal  right,  but  after  the  right  is 
completed  by  infeftment,  it  cannot  be  assigned,  and  precedents  were  quoted 
^f  dispositions  to  heirs  and  assignees  to  be  held  ward,  which  after  the  right 
was  completed,  were  found  not  assignable,  nor  to  depend  against  recogni- 
tion, udoy  The  York-Buildings  Company  are  singular  successors  in  the 
^superiority,  and  not  boimd  by  any  covenant  of  their  authors.  We  unani* 
tnously  passed  the  bill  5th.  July  1751 ;  and  aft;erwards»  at  discusaing^  aa 
report  by  Lord  Milton,  25th  July>  we  found  that  Lcwrd  Boyd  was  not 
bound  to  enter  singular  successors  without  payment  of  a  year's  rent ;  but 
though  we  were  pretty  unanimous  in  the  judgment,  we  differed  widdy  in 
the  reasons.  Some  of  us  thought,  (inter  fuos  Drummore)  that  a  paction 
by  the  superior  in  the  vassals  charters  to  enter  singular  successors,  is  bind- 
ing on  the  singular  successors  in  the  superiority ;  but  thought  that  here 
assignee  could  only  mean  assignee  to  the  personal  feu-oontract.    Others 


AFPE2JD.  II.]  SUPERIOR  AND  VASSAL.  [Elchies. 

tttaaght  (inieriptoSi  JSgOy)  that  the  ward  assignee  i^  a  general  word,  ap-  No.  13* 
-p&edAe  to  real  as  well  as  personal  rights ;  and  in  the  Latin,  from  which 
we  batrow  it»  it  is  almost  the  only  word  used  in  both,  and  therefore  in 
destimttions  of  succession,  the  last  termination  is  commanly  hceredihus  et 
a9$ignatis  qmbu^nmque^  heirs  and  assignees  whatsoever ;  and  though,  in 
the  cases  quoted,  drcumstanees  might  restrict  the  word  (where  it  was 
capaUe  of  such  restriction)  to  assigneeii  to  the  personal  right,  since  the 
superior  could  not  be  presumed  to  alter  the  whole  nature  of  the  ward- 
holding,  yet  here  it  was  not  capable  of  a  restriction,  the  words  being 
'*  each  heii*  and  assignee,"  which  implied  more  than  one ;  and  it  could  not 
mean  assignees  to  the  personal  right,  because  they  are  not  liable  to  double 
the  feu-duty.  But  as  to  the  second  point,  though  we  thought  that  the 
ordinary  casualties  of  superiority  that  affected  the  feudal  right  might  he 
taxed  or  qualified  in  the  vassals  charters,  and  bind  singular  successors  in 
the  superiority,  (vide  the  case  of  Niel  M^Viooar,  voce  Irritancy,)  yet 
this  was  not  properly  a  casualty  of  superiority  affecting  the  feudal  right, 
but  was  a  consequence  of  the  nature  of  all  feudal  rights,  that  the 
superior  is  not  bound  to  change  his  vassal^  for  which  there  is  yet  no  other 
r^aiedy  (except  the  act  20th  Geo.  II.)  tlian  what  was  introduced  by  the 
act  1460,  by  apprizing  or  adjudging;  and  as  before  that  act  no  superior 
could  by  any  contract;  or  by  any  device,  lay  an  obligation  on  his  own  sin- 
gular svtosessor  in  the  superiority,  and  who  did  not  represent  him,  to  change 
their  vassals  upon  any  terms  whatever,  so  after  that  act  they  cannot  lay 
an  dbfigation  oh  them  to  change  their  vassals,  but  <m  performing  the  con- 
ditions in  that  act  mentioned  ;-*-and  therefore  thought  a  year's  rent  due  not- 
withstanding the  clause. 


1 752.    February  5. 

KiNCAiD  against  Mrs  Hamilton  Gordon  and  George  Napiee. 

KiKCAiD  of  that  ilk  holds  his  lands  of  the  heirs  of  Cunningham  of 
Boghan,  who  held  them  of  the  family  of  Kilsyth,  and  now  of  Gabriel 
Wapier  as  come  in  their  place,  who  held  them  of  the  Crown.  Kincaid 
being  served  heir  to  his  father,  charged  Mrs  Hamilton  Gordon,  the  sister 
and  apparent-hei?  of  Boghan,  ort  the  act  20th  Geo.  II.  for  taking  away 
ivard-holding,  &c.  to  enter  him,  and  took  an  instrument  against  her ; 
ivherein  her  answer  was,  that  she  did  not  represent  her  brother,  and  had 
renounced  to  be  heir.  Then  he  presented  a  bill  of  homing  against  Mr 
Xi^ier,  who  compeai»ed,  cmd  opposed  its  passing ;  and  two  questions  arose, 

4.  p 


No.  u. 
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No.  H.        ImOy  Whether  the  act  extends  to  apparent-heirs  in  the  superiority,  as  wdl 

as  superiors  actually  entered  ?  2dOy  Whether  it  extends  to  remote  supe- 
riors when  the  immediate  superiors  fail  to  enter  the  vassal^  or  if  it  extends 
ovULy  to  immediate  superiors  ?  And  the  Lords  found  that  it  extends  to  ap- 
parent-heirs as  well  as  superiors  infeft,  and  that  it  extends  to  remote  as 
well  as  immediate  superiors;  me  qmdem  renitente;  though  posdblytbe 
Court  might  supply  the  defect  by  act  of  sederunt,  though  under  proper  re- 
gulations. 

%*  As  to  the  first  question,  viz.  Whether  the  act  extended  to  the  case 
of  apparent-heirs  in  the  superiority  ?  I  thought  it  did  not,  either  in  the  words 
or  intendment  of  the  act  extend  to  it;  1  mo.  Because  she  is  not  superior,but  only 
apparent-heir ;  S^/Zy,  She  is  not  obliged  to  represent,  and  therefore  not  bound 
to  enter  vassals;  Stio,  If  she  offered  an  entry,  she  could  not  be  denounced,  and 
yet  that  entry  would  be  unavoidable ;  and  until  there  was  a  default  or  con- 
tempt in  the  immediate  superior,  the  remote  superior  could  not  supply  his 
place.    Whether  we  could  supply  the  defect,  since  not  provided  for  by  the 
late  statute,  otherwise  than  as  directed  by  the  former  statute  1474, 1  greatly 
doubted ;  but  if  we  could  do  it,  I  thought  it  could  only  be  by  making  an 
act  of  sederunt,  but  not  by  a  judgment  on  passing  or  refusing  a  bill  of 
homing.   As  to  the  second  question,  viz.  If  it  extended  to  the  case  of  remote 
superiors  ?  I  also  doubted  if  it  extended  to  remote  superiors  (even  when  the 
immediate  superior  was  entered)  because  the  remote  superior  cannot  enter  the 
vassal  till  there  be  a  default  or  contempt  in  the  immediate,  which  cannot  be 
vouched  to  us  without  a  denunciation  ;  and  therefore  as  the  act  has  not 
mentioned  remote  superiors,  nor  what  is  the  remedy  if  the  in^nediate 
superior  fails^  or  whether  any  more  can  be  done  than  to  follow  out 
the  homing ;  so  if  the  law  had  intended  remote  superiors,  it  must  have 
expressed  when  homing  against  them  should  be  given. — ^But  the  Court 
thought  that  the  aot  included  all  superiors,  remote  as  well  as  umnediate, 
and  apparent-heirs  as  well  as  those  actually  vested  in  the  superiority,  and 
therefore  passed  the  biJl  of  homing. 


1 752.    July  22.       Geaham  of  Fintry  agaimt  KiHLOCir. 

No.  15.  Graham  of  Fintry,  as  superior,  claimed' upon  the  Glan  Act  a  null  and 

mill-lands  holden  of  him,  and  forfeited  by  the  attaiifder  of  Alexander  Sin- 
loch,  second  sou  to  Sir  James  Einloch,  and  surveyed  as  jsuch  by  the  Court 


Append.  II.]  SUPERIOR  AND  VASSAL.  [Elchies. 

of  Exchequer ;  and  produced  a  feu-contract  with  Sir  James  Kinloch,  feuing  No.  1 5. 
the  mill  to  Sir  James^  and  an  extract  from  the  register  of  Alexander's  sasine 
proceeding  on  the  precept  in  that  contract,  and  assignation  thereof  by  Sir 
James  to  him ;  but  did  not  produce  the  assignation.  The  Court  thought 
this  not  sufficient  to  instruct  that  Alexander  was  his  vassal  without  the 
assignation,  and  therefore  would  not  sustain  the  claim.  But  we  allowed 
him  to  bring  a  process  of  proving  the  tenor  of  the  assignation  and  principal 
sasine,  and  would  not  give  a  diligence  to  prove  it ;  for  we  thought  a  sepa- 
rate process  was  necessary,  as  is  common  in  improbations. 


1754.    February  16. 

Sinclair  of  Rattar  against  Sinclair  of  Ulbster,  &c. 

Rattar  having  piirsued  declarator,  that  Ulbster  his  superior  could  not 
without  his  consent  split  his  superiority,  in  which  Ratter  being  allowed  to 
prove  that  he  was  apparent-heir,  vide  inter  eosdem  1  st  February  1 754,  voce 
Procbss,  the  Lords,  on  advising  that  proof^  found  that  Ulbster  could  not 
split  his  superiority,  (agreeably  to  our  judgment,  9th  June  1741,  in  Sir 
f   John  Maxwell's  case^  No.  5.  supra.) 

\^  Reddendo  of  cheese  to  an  Abbey»  found  to  import  not  sweet  milk 
cheese,  but  the  best  skimmed  milk  cheese,  in  respect  of  the  practice ;  and 
refused  to  be  converted.  1 9th  December  1 7SS,  Coll  M'Donald  against  Mont- 
gomery and  other  Feuars. 

See  No.  i.  voce  Forfeiture. 

See  Notes- 


No.  16, 
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SUSPENSION- 


1 735.    January  ?.       Bbago  against  The  Dubz  of  Goedon. 

A  BILL  of  suspensioQ  may  be  refiised  on  a  copy,  even  during  the  eiir- 
renqr  of  a  mt^  and  when  the  sist  expires. 


1786.    February  27.       Gbaham  against  Mrs  Grant. 

A  CREDITOR  of  Grant  of  Crichie  threatening  to  poind  his  wife's,  or  relict's 
house,  she  alleging  that  he  was  dead,  and  the  furniture  not  his  but  her 
own,  presented  a  bill  of  suspension  of  the  poinding  as  to  that  furniture. 
—The  bill  was  passed  on  caution  ad  valorem  of  the  goods,  as  in  loosing 
airestments. 


1740.    February  18. 

Lennox  of  Woodhead  against  Napier  of  Kilcroich. 

Bill  of  suspension, — ^before  answer,  as  to  passing  it  on  juratory  caution, 
the  Lords  granted  a  diligence  for  recorering  writs  before  die  Lord  Ordi- 
nary. 

174a    Jtme  24.      Sir  John  Maxwell  against  McMillan. 

Suspension  a  competent  and  proper  remedy  for  stopping  unlawful 
retours.    (See  No.  5.  voce  Superior  and  Vassal.) 


1741.    February  24. 

Danish  Asiatic  Company  against  The  Earl  of  Morton. 

Suspension  not  a  habile  way  of  bringing  a  decree  of  absolvitor  of  an  in- 
Court  under  review  in  the  Court  of  Session. 


No.  1. 


No.  2. 


No.  3. 


No-  4. 


No.  5. 


Append.  IL] 


SUSPENSION. 


"'I[Bl:c:Hn!t 


No  6. 


1750.    Noveinber  15.    Shoemakers  of  Cakong ate,  Supplicants. 

Bills  of  suspension  of  debts  due  to  different  creditors  not  connected  to- 
gether  found  not  competent,  that  is,  not  in  one  bill. 


No.  7. 


1752.    Jtdy  4. 


RusSELs  against  Clerks: 


A  DECREE  for  a  riot  being  suspended,  Minto,  Ordinarj^  at  discussing, 
thought  the  sum  decerned  for  too  small  an  assy thment,  and  therefore  first 
turned  the  decree  to  a  libel,  and  then  decerned  for  a  greater  sum.  On  a 
reclaiming  petition,  the  dif&culty  was,  whether  we  could  decern  for  a 
greater  sum  than  was  charged  for,  for  we  thought  the  interlocutor  mate- 
rially just  ;  and  the  Court  was  of  opinion,  that  being  turned  to  a  libel,  tre 
coidd,  and  therefore  refused  the  bill.   . 


See  Notes. 


» 
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TACK. 


1 7S4-    January  24.        Carl yle  against  LAWso!>f . 

Where  the  master  and  tenants  agree  that  they  remove,  found  that  the 
tenants  may  remove  without  renouncing  their  tacks. 


1784.    February  15. 

Sir  John  Hume  against  Margaret  Taylor  and  Her  Husband. 

Tack  to  a  woman  secluding  assignees  becomes  void  by  her  marriager 
and  the  letter  not  bound  to  repeat  any  part  of  the  grassum,  and  the  receiving 
some  years  tack-duti^s  after  the  marriage,  does  not  exclude  the  declarator. 


1 757..    February  4f. 

Sir  James  Dalrymple  against  Hepburn  of  Bainstoun. 

« 

Tack  of  tithes  for  three  lives  and  three  19  years  by  a  parson  with  con>* 
sent  of  the  patron,  containing  an  obligement  before  the  ish  of  the  tack  to 
renew  it  for  the  like  number  of  years  and  the  same  tack-duty ;  this  tack 
being  expired  and  the  tacksman  in  possession,  the  question  was^  whether 
the  obligement  to  reiiew  was  effectual  against  a  singular  successor,  the 
present  patron^  as  having  right  to  the  titlies,  that  is,  if  it  had  the  same 
eftect  as  if  it  had  beei^  let  originally  for  six  1 9  years,  since  pactum  de  asse- 
datione  equiparatur  assedationi^.  or  if  thi3  obligement  being  coUatum  in 
tempos  inhabile  when  the  seller's  right  was  expired,  was  not  biuding  oq.  the 
present  patron.  The  Lords  first  found  it  binding  21st  December  1 736,  but 
thereafter  they  found  it  not  binding.    (See  TEiNDS.y 


m     »■ 


1 7S7.    June  2 1.  Meldrum  against  GlBB; 

The  Loi:ds  thought  they  could  not  prescribe  a  scheme  of  labouring  to  9, 
tenant. 


No.  1. 


No.  2. 


No.  S. 


No,  4. 


No.  5. 


No.  6. 


Append.  II.]  TACK.  [Elchies. 

1 741 .    JuTie  23.       Lord  Darkle y  against  Campbell  of  Shawfield. 

The  Crown  gave  a  lease  of  the  feu-duties  of  Hay  to  Lord  Damley,  who 
gave  a  sort  of  tack  of  it  to  Shawfield  the  proprietor,  and  alter  the  tack  was 
out  pursued  him  for  the  full  feu-duties.  The  Lords  found  him  liable  by 
tacit  relocation  only  for  the  taek-diity. 


1 742.    June  4.        Henderson  against  Viscount  Stormont. 

The  judgment  betwixt  the  Viscount  Stormont  and  the  King's  kindly 
tenants  of  Lochmaben,  afterwards  affirmed  in  Parliament,  finding  their  right 
heritable  and  perpetual,  was  given  in  December  1 726  and  January  1727,  and 
is  recited  in  the  Answers  for  Margaret  Henderson  in  this  case,  concerning 
the  Castle-Mains  of  Lochmaben,  where  the  question  is.  Whether  it  be  a  part 
of  the  four  towns,  or  a  landly  tenantry  ?  The  Lords  found  it  a  part  of  the 
four  towns,  14th  January  1742 ;  but  upon  a  reclaiming  biU  for  Stormont, 
the  Lords  found  no  sufficient  evidence  that  it  is  a  part  of  the  four  towns. 


1742.    December  1. 

YoRK-BuiLDiNGs  COMPANY'S  TACKSMAN,  Bartlett,  ogainst  Stewaut. 

No  7.  Tacit  relocation  takes  place  in  a  lease  of  a  Barony,  and  where  the 

tacksman  is  not  natural  possessor,  but  in  the  civil  possession  by  upMing 
rents  fi-om  the  tenants.  And  yet  a  new  tack  being  granted  the  second 
year,  and  intimated  to  the  former  tacksman  only  in  June,  that  second  tacks- 
man was  preferred  for  that  second  year'&  rent,  and  the  first  foimd  liable  not 
for  his  tack-duty  only,  but  for  the  whole  rents  payable  by  the  tenants. 
{Vide  Notes.) 


1 742.    December  S.        Earl  of  Eglinton  against  His  Tenants. 

No.  8.  Tenants'  corns  being  destroyed  by  a  thunder  shower  of  hail,  so  as  the 

produce  was  no  more  than  paid  seed  and  expense  of  labour  or  thereabouts, 
they  were  found  liable  in  no  rent  for  that  year. 


Ajpfend.' II.  J  TACK.  [Elchxes- 

1744:    JTumSS.         STESDMAK  C^i/trt  RfiNNEDY. 

A  TENANT  of  a  house  in  Edinburgh  at  the  Cross  having  his  entry  imorn*     No.  9. 
moded  by  the  stones  and  rubbish  of  a  neighlx>uring  tenement  taken  down 
and  rebuilt,  which  he  alleged  hurt  his  change  as  a  vintner,  and  therefore 
claimed  abatement  of  his  rent ;  but  no  abatement  was  allowed*  he  having 
free  access  to  his  house,  and  continued  to  possess  it 


1744.    July  28.        EIdmonstoK  of  Ednam  agaimi  Bonston. 

Warning  not  necessary  where  the  tenant  v^bally  agreed  to  remove  at 
the  Whitsunday  without  warning,  and  the  agreanent  sustsdned  proveable 
by  his  oath,  and  sustained  though  the  pursuer,  an  apparent-heir,  was  not 
entered  and  infeft.  Vide  24th  January  17S4,  Carlyle  against  Lawson, 
No.  1.  supra* 


1746.    JuTte  IS. 
Duke  of  Norfolk  against  The  Creditors  of  Mr  Charles  Murray. 

Though  the  tenant  is  liaUe  to  the  landlord  for  damages  done  to  the 
subject,  whether  done  by  himself  or  by  his  sub-tacksman  to  whom  he  let 

*  ^       •       *    *  *  " 

it  \  yet  if  the  hentor  <»nseid;ed  to  th&  sub^tack*,-  in  that  case  he  has  no  action 
a^^t  the*  taeksmim  ^-dimages  done  by  the  siib^tac^man.  So  found  in 
this  case,  wbeve  Mr  Murray  sued  the  Duke  and  his  partners  for  damages 
ddiie  the  leadnninet  l^  the  T^rk-Biiildir^  Gott^any. 


1 747.    Deder^Aer  5.    The  Uttk  of  Btr6cLEtT6H  against  Elliot. 

Tack  for  nineteen  years  to  a  man  and  his  heirs^  sedudtng  assigpaeefc,-  but 
«ueh  as  the  letter  should  approve  of,  though  a  great  part  of  the  lands  were 
subset  and  the  tacksman  bndcr,  yet  found  notadyndgeable  by  his  creditors, 
the  letter  only  opposing. 


1 748.    January  7.    Russrll'  and  Aikrkhbad  agaiitst  Benny. 

Xh£  rule  in  our  law  books,  thdt  tabks    (not  bearing  to  assignees) 
eannot  be  assigned  without  consent  of  the  heritor,  does  not  extend  to  urban 

4  a 


No.  10. 


No.  11. 


•   No.  J  2. 


No.  IS. 


APPEW0. 11.]  TACK.  [Elchies. 

No.  18.  tenements.  That  therefore  a  tack  for  18  years  of  a  house  and  shop  in  Fal- 
kirk  might  be  assigned  or  subset  without  consent  of  the  proprietor,  was 
on  my  report  for  advice,  found ; — renitent.  Amiston,  Drununore,  Murkle, 
Shewalton,  et  me^ 


No-  14. 


No.  15. 


No.  16. 


1748.    February  II. 

The  Ceeditors  of  Auchinbreck  against  Kenneth  M'Lachlan; 

A  TACK  being  let  by  a  debtor  to  his  creditor,  allowing  the  rent  to  be 
retained  in  payment  of  the  annuakents  of  the  sum  due,  except  some.ca- 
sualties  of  butter,  wedders,  poultry,  &c.  for  five  years,  and  thereafter  till 
the  money  should  be  paid ;  the  estate  was  sequestrated  some  years  after  the 
five  years  were  expired,  and  the  factor  allowed  the  tenant  to  continue  some 
years  more  in  possession  without  payment  of  rent.  At  last  in  1 742  he  took 
a  Baron  Court  decree  against  him  for  his  full  rent,  which  he  now  suspended 
upon  the  clause  in  his  tack ;  and  the  Lords  sustained  his  reason  of  suspension 
till  he  was  interpelled  by  the  decree,  but  from  that  time  found  him  liable 
for  his  full  rent. 


1749.    November  24.        Haly  against  ^a^t>s.. 

Tack  of  an  infant'sfarm  being  let  by  public  roup-by  his  tutors  the  highest, 
offerer  signed  his- offer,  but  nothing  was  signed  by  the  tutors,  neither  roup,, 
not:  articles  <^  roup^  nor  even  by  the  judge  of  the  roup,  tiiough  one  of  the 
tutors  acted  as  clerk ;  but  the  offerer  .was  put  in  possession ;  and:  thereafter 
the  tutors  pursued  a  removing  though  there  were  several  years  of  the  tack 
to  run..  The  defence  was  on  the. roup ;  and  the  answei;  that  there  was  no 
written  tack,,  and  therefore  it  could  only  bind  for  a  year.  Yet  the  Lofds. 
siistained  the  defence,  and  found  expenses  due,  but  that  the  pupil  ought 
not  to  be  charged  with  them.. 


1750.    November  28.       John  'Vf^xsoN  against  David  TaoidtsoN. 

Tack  being  granted  for  15  years  of  a  salt-pan  without  mention  of  heirs, 
the  tacksman^  dying  dming  ^e  currency,  hii  heir  possessed  for  some  years 
and  paid  the  rent ; —  but  the  landlord  thereafter  warned  him  and  obtain^ 
ed  decree  of  removing.    Two  different  bills  of  auspaision  were  prc- 


i 
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sented,  fiar  that  ''  hmxtT  wete  implied.  They  were  refused  by  two  di£Eerent      No.  16. 
Ordinaries,  agreeaWy  to  two  precedents  and  several  authorities  quoted.  But 
oh  a  redaiming  petition  we  thou^t  the  question  deserved  a  more  delibe- 
rate consideration,  and  passed  the  bill. 


1751.    January  4.        Wallace  against  Campbell  of  Inverasraggan. 

Campbell  in  Inveraray  having  a  tack  of  three  nineteen  years,  assigned  it 
to  a  creditor,  and  took  from  him  a  sub-tadc,  whereby  he  became  bound  to 
pay  the  creditor  yearly  L.  12  sterling  of  additional  tack-duty »  and  to  relieve 
him  of  the  original  tack-duty  payable  to  the  Duke  of  Argyle.  Another 
creditor  afterwards  adjudged  the  tack ;  and,  in  a  competition  between  them, 
objected  to  the  voluntary  assignee,  that  neither  was  his  assignation  inti- 
mated, nor  was  it  clothed  with  possession.  Answered,  The  possession  of 
his  sub-tacksman,  who  was  ori^ally  principal  tacksman,  was  his  posses- 
sion, and  completed  his  right.  This  point  appeared  of  importance,  as  there 
were  now  many  tacks  of  great  value ;  and  some  of  us  greatly  doubted  of  the 
sufficiency  of  the  answer,  because  in  that  way  there  might  be  many  dif- 
ferent assignations  to  one  and  the  same  tack,  and  all  of  them  Jictione  juris 
clothed  with  possessi<»i,  and  so  real  rights,  and  yet  none  of  them  know 
of  the  other,  till  the  bankruptcy  of  the  sub-tacksman,  and  the  landlord 
know  ci  none  of  them ;  yea,  and  each  of  these  assignees  might  in  like  man- 
ner transfer  to  others  their  creditors  and  take  back-bonds  to  themselves,  and 
all  of  them  become  real  rights.  Therefore  we  appointed  a  hearing  in  pre- 
sence, and  meantime  remitted  to  the  Ordinary  to  enquire  and  report  what 
payments  had  been  made  of  the  sub-tack  duties.  And,  upon  enquiry,  no 
evidence  appearing  of  the  assignee's  having  attained  any  kind  of  possession, 
or  received  any  payment  of  the  sub-tack  duties  before  the  adjudication,  or 
even  before  the  process  of  mails  and  duties  upon  it, — we  preferred  the 
^djudger. 


1752..    February  18. 

The  Purchaser  and  Creditors  of  Jordanrill,  against  The  Earl  of 

Crawford,  Viscount  6arnock« 

Tack  of  a  bit  of  meadow  ground  for  400  years  was  thought  not  effectual 
against  singular  successors,  and  that  the  statute  was  to  be  understood  only 
of  tacks  of  an  ordinary  endurance,  otherwise  it  would  destroy  the  security 
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No.  1 7. 


/ 


No.  18. 


.AwEKD.lI.]  TACK.  [Ef^CBHT. 

N0.  16.      fay  our  records.  ''But  we  fotind  it  effiBcfcual  against  tlia  letter  and  his-  heirs, 

even  though  granted  by  an  hek  of  a  $trk^  entail ;  in  mqMct  that  the  ind- 
tant  and  resohitive  clauses  were  not  iasefi^ed  in .  his  >  inftftment  ^tkeumd 
than  by  reference  to  the  original  tailzie ;  and  thou^  no.qpecial  tackrdiity 
was  settled  in  the  tack,  but  referred  to  the  determination  of  the  tacksman 
and  a  friend  of  the  father's,  both  now  dead ;  but  the  tacksman  has  possessed 
about  50  years. 


No.  19. 


No.  20. 


1752.    November  15. 

Thomas  and  Robeut  Dwcahj  against  BAitRCtf. 

Tac&  for  five  years  by  a  missive  letter,  not  holograph,  but  whereof  the 
subscription  was  acknowledged  and  whereon  posse8si0n  had  fbUJMred,  found 
binding  on  the  letter,  and  a  SheniF's  decreet  of  removing  unanimously 
reduced. 


1754.    March  9.       Robertson  against  Spalding  of  Ashintully. 

ROBBETSON  got  firom  Ashintully  a  tack  of  lands^^paying  100  merks  and  a 
wedder.  of  rent  for  three  years*  with  a  power  to  retain  out  of  the  rent  the 
annnalrent  of  2000  merks*  and  the  tack  to  continue*,  at  least  ha  not  to  be 
removed*  till  the  principal  sum  was  paid.  Found  not  good  against  singular 
successors  to  defend  from  removing  after  the  three  year&  Fide  Rbmoviko. 

See  Notes. 
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TAILZIE. 


■r.'  lii' 


J734.    July  9,        BAlLZiEogmnst  Carmicrael  of  Mauldsly. 


'Sktail  prohibithig  to  &€£»  aanaikie,  o]?<x>BtFact  debts,  suEid  irritating  the 
right  of  the  contravener,  but  not  the  debts  oontracted,  prejudges  not  cre- 
ditors, and  their  debts  may  afieet  the  estate. 


1735.    JannctryMl. 

Craig,  and  Castlehill,  Her  Husband,  against  Daughters  of  Craik 

of  Duchraw* 

Entail,  though  not  registrate,  not  alterable  even  by  contract  of  mar- 
riage in  favour  of  the  daughters  of  the  marriage.  Affirmed  in  Parliament, 
April  or  May  1 753.  ' 

1785.    Fchruamj  7.  • 

Stem- art,  a/m^  Dexholm,  of  Wcstshiells,  against  Mr  James  Baillie. 

An  heir-substitute  has  an  interest  to  insist  to  have  the  maker  of  the 
entsdrs  personal  estate  applied  according  to  his  own  ^appointment,  in  pay- 
ment of  Ids  debts,  and  to  oppose  its  bemg  evicted  by  a  creditor  of  the  heir- 
institute  to  whom  it  was  disponed  for  tlmt  use,  though  he  has  not  the  jns 
€a:igendi. 

17.35.    June  7.    Sir  James  Roche  ad  against  His  Heirs  of  Entail. 

£;NTAiL  centainiog  limitations  in  favour  of  the  maker's  daughters  no- 
Tpdnatim^  and  not  mentiomng  tlieir  heirs»  tliese  limitations  found  not  to  be 
extended  io.  favour  ef  ijimv  heirs. 


•m-mmmrngmn      i'    ^  im  •  * '•—yrmm^^m^'^ 


17S6;    January  31.      Lady  Nai»n  against  John  Nairn. 

Entail  iki  fevouFof  a  ditughter^  with  irritant  and  rewltitiVe  clauses,  and 
inter  alia  *'  prohibiting  ^e  heiiss-ftmale  to  be  procreated  of  the  aaid  Mar- 
**  garet  her  body,  or  any  other  of  the  heir»-male  and  of  tails&ie  above  written, 
'<  (except  the  heirs-male  of  the  said  Margaret's  body)  to  sell,  annailkie,'*  ice. 
vnth  proper  irritancies  in  case  of  contravention ;«— the  said  Margaret,  the 


No.,i 


No.  2. 


No.  3. 


No.  4- 


No.  5. 
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No.  6. 


No.  5.        daughter,  was  found  not  limited  to  sell,  annaibie,  &c.    But  t^  was  re- 
versed by  the  House  of  Peers. 

%*  In  this  case,  the  case  was  quoted  of  Lilias  Borthwick  and  the  heirs 
of  entail  of  Overshiels,  where  the  Lords  found  that  a  tailzie  made  before 
the  act  1 685  was  effectual  against  creditors  without  being  recorded ;  and 
that  the  judgment  was  upon  an  appeal  reversed,  and  the  creditors'  debts 
found  effectual  against  the  entailed  estate. 


1 736.    February  4f. 

Creditors  of  Durris  against  The  Earl  of  Peterborrow. 

An  entailed  estate  being  burdened  with  a  wadset  of  28,000  merks,  an 
heir  of  entail  having  acquired  the  wadset, — found  that  his  creditors  may 
affect  the  estate  to  that  extent. 


1786.     July  1.5. 
The  Earl  of  Glasgow,  and  Other  Creditors  of  Garkock,  against 

The  Viscount  of  Garnock. 

In  the  declarator  betwixt  Patrick,  late  Viscount  of  Garnock,  and  John, 
Master  of  Garnock,  the  Lords  found  that  the  act  1685  regulated  the  trans- 
mission of  tailzies  made  before  that  act,  as  well  as  those  made  since ;  and 
found  that  a  general  reference  in  the  sasines  to  the  limitations  in  the  forma: 
ii\feftments  was  not  sufiident  to  interpel  creditors  according  to  the  act 
1685 ;  and  found  that  the  tailzie  of  Garnock  was  not  effectual  against  the 
creditors,  and  that  therefore  the  Viscount  had  power  fy)  sell  for  their  pay- 
ment ;  and  by  subsequent  interlocutors,  regulated  tlie  particular  lands  to 
be  sold,  and  values,  and  manner  of  sale,  25th  June  and  28th  July  IW. 
But  upon  an  appeal  by  the  Master,  these  interlocutors  were  all  reversed ; 
but  without  prejudice  to  the  question  in  law,  in  case  proper  suits  be 
brought  by  the  said  creditors,  in  order  to  recover  their  respective  debts,. 
28th  April  1 7SS,  Agreeably  to  which  reservation,  the  creditors  brought  a 
declarator  against  John,  now  Vistount  of  Garnock,  that  the  tailzie  not 
being  recorded,  and  the  limitations  not  engrossed  in  their  debtor's  infeft- 
ments,  the  lands  stand  afiected  witii  their  adjudications ;  and  the  Lords 
sustained  the  declarator  at  the  instance  of  the  creditors  whose  debts  were 
contracted  after  1685,  by  Ihe  heir  whose  infeftments  and  retours  did  not 
exjxressly  contain  the  clauses  prohibitant,   irritant,  and  resolutive,  con- 


J 
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tained  in  the  tailzie.    These  are  the  words  of  Lord  Newhall*s  interlocutor,       No.  7. 
to  which  the  Lords  adhered,  and  which  was  on  appeal  affirmed. 


17S7.    June  28. 

.  BoiiTHwicK  agaimt  Trades  Maiden  Hospital. 

An  heir  prohibited  to  contract  debt,  but  not  prohibited  to  sell,  may  law- 
fully seQ ;  found,  as  said  to  have  been  found  by  the  Lords  betwixt  the 
Earl  of  Hopetoun  and  Hepburn  of  Keith,  and  affirmed  by  the  House  of 
Lords.  Vide  particularly  the  Petition  for  the  Hospital,  and  Answers  for 
Borthwick.     Vide  inter  eosdem  voce  Faculty,  No.  2.. 


•^i  ■  «     ^1  » 


1739.    Jamidry'ie. 

Mr  Archibald  Denholm,  alias  Stewart,  against  Denholm  of^ 

Westshiells. 

Entail  prohibiting  the  contracting  of  debts,  "  or  dmng^  other  deeds  of 
"  omission  or  commission,  either  civil  or  criminal,  whereby  the  land^  mi^ 
"  be  apprized,  adjudged,  evicted,  &c."  with  irritant  and  resolutive  clauses  in 
case  of  contravention  ;  and  "•  in  case  any  adju^cation,  or  otiier  diligence 
"  shall  be  led,  for  sums  already  contracted,  or  to  be  contracted  by  me,  the  said 
*^  Sir  William  Denhohn,  &c,"— the  heirs  of  tailzie  are  taken  bound  to  purge 
tlie  said  diligences  thsee  years  before  expiry  of  the  legal  also  under  an  irri- 
tancy ; — ^and  the  Ladies  liferent  annuity  is  preserved :: — ^The  Lords  found; 
1  wio.  That  the  simple  contracting  personal  debts,  on  which  no  diligence 
followed  against  the  estate,  does  not  infer  an  irritancy  of  the  contractor's 
right,  14th  Efecember  1737;  2^o,  They  found  the  in-itancy  incurred  by 
Sir  JRobert  Denholm's  suffering  an  adjudication  to  pass  for  the  Ladies  life- 
rent annuity,  S2d  Decembei:  1737-  Some  thought  this  ftll  under  the  above 
clau3e  of  omissions ;  others  tliat  it  was  a  debt  of  Sir  Robert's  contracting, 
because  he  did  not  pay  it:r- But  they  afterwards  altered,  and,  found  the 
initancy  not  incurred  by  this  adjudication.. 


■»«»i"^-^«~ii^»«»i^^"^— ■•i*«*."^»^^»"^~»«. 


1 7S9i    February  7. 

The  Creditors  of  The  Eatil  of  Buchan,  Competing^ 

Real  creditoes  on  an  entailed  estate,,  and  preferred  upon  it;  cannot 
assign  their  debts  to  the  personal  creditors  (arresting  and  postponed  to 
them),  in  prejudice  of  tbp  heir  of  entail. 


No.  8. 


No.  9. 


No.  JO. 


No.  11. 


No.  13, 
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1789.    July  1(H  DtCemhtr  5. 
Thomas  M*Dowall  against  Barbara  M*Dowall  of  M*Kerston,  and 

George  Hay,  Her  Husband. 

Enta  ji.  latent  will  not  defeat  a  subsequent  onerous  contract  of  marriage 
altering  the  succession.     Vide  the  whole  case,  voce  PresceiMion. 


1740.    Jtily  8. 

Heirs  of  Entail  of  Sir  James  Rochead  against  His  Executors  and 

Nearest  of  Kin. 

No.  12.  Sir  James  Rochead  having  made  a  strict  entail  of  his  whole  estate^ 

heritable  and  moveable  (these  last  to  be  applied  by  trustees  in  purcha»ng 
lands)  on  a  series  of  heirs,  with  strict  clauses  of  assuming  t^ie  simame, 
title,  and  arms,  and  other  conditions  that  are  now  become  quite  impresta- 
ble  by  the  settlements  bdng  reduced  ex  capite  lecti  as  to  the  heritage  es- 
tate -y^-^e  question  was,  Whether  it  could  subsist  pioad  the  moveables,  as 
far  as  the  conditioiis  were  yet  prestable,  or  at  least  as  a  destination  of  suc- 
cession without  limitations  ? — ^but  the  Lords  found  that  it  could  not  at  aB 
now  subsist  even  quoad  the  moveables,  since  the  conditions  under  which^ 
and  the  end  for  which  they  were  given,  vrere  become  imprestable,  and 
therefore  reduced  it,  except  as  to  the  payment  of  Sir  James's  debts  and 
legacies. 


1740.    Julyn. 

Kenneth  M^Kekzie  ogainH  The  Creditors  of  Sir  George  M'Kenzie 

of  Granville. 

Entail  completed  by  infeftment,  but  not  recorded  in  the  Register  ci 
Tailzies,  is  not  effectual  against  the  creditors  of  the  heirs  of  entail,  1 7th 
July  1740  ;-«and  in  that  this  tailzie  differed  from  that  of  Denholm  of 
Westshiells,  where  the  House  of  Lords  reversed  the  judgment  of  this 
Court  finding  that  tailzie  not  effectual  against  creditors,  that  that  tailzie 
was  never  completed  by  infeftment,  and  being  only  a  pa^sonal  deed,  and 
the  heir  having  no  other  title  to  the  estate,  the  creditors  who  contracted 
with  him  on  the  faith  of  that  personal  deed  behoved,  as  the  House  of  Lords 
thought^  to  take  it  as  it  stlUids.  This  last  decision  is  said  to  beaffinned 
by  the  House  of  Lords  in  the  Information  for  Provost  Wigfatman^s  Heirs, 
and  the  Heirs  of  Mrs  Anderson^  dated  Novenaber  1744r    (See  Notes.) 


Append-  H.]  TAILZIE.  [Elchies. 

1740.    December  19.        Duncan  IB^obbejs  against  John  Forbes. 

A  DISPOSITION  to  a  woman,  sedudkig  her  assignees,  and  a  series  of 
heirs,  found  sufficient  to  disable  her  from  assigning  or  disponing  in  her 
contract  of  marriage^  or  othenvise. 


1741.    February  18.    Coi^petxtion  for  the  Estate  of  Bal^tthaik. 

It  being  provided  by  the  entail  of  Balquhain,  that  if  any  of  the  heirs  of 
the  maker's  (Count  Lesly's)  foody  should  succeed  to  both  the  estates  in 
Scotland  and  Germany,  he  and  the  heirs-male  of  his  body  should  be  obliged 
to  denude  in  favour  of  the  next  heir  of  tailzie ;  the  words  <'  heirs-male  of  his 
^<  body"  was  found  to  comprehend  not  only  his.eldest  son  and  presumptive  heir, 
but  also  his  second  son,  and  in  general  all  the  male  descendants  of  his  body ; 
because^  though  they  were  not  heirs-at*law  to  him  while  he  had  an  elder 
son,  yet  in  the  destinaticm  they  were  called  to  the  succession  only  as  heirs 
of  his  body,  and  could  succeed  to  his  estate  only  in  that  diaracter ;  and 
therefore  Count  Charles  Cagetan  having  now  succeeded  by  the  destination 
to  both  estates,  Mras  found  obliged  to  denude  of  Baiquhain,  not  in  favour  of 
Count  Leopold,  his  own  eldest  son,  nor  of  Count  Antonius,  his  own  secimd 
son,  but  in  fiivour  of  Mr  Lesly  of  Pitcaple,  the  next  heir  of  tailzie.  But 
reversed  in  Parliament,  and  a  deciiee  given  in  &vour  of  Count  Antonius. 
l^de  inter  eosdem  wee  Bona  et  Mala  Fides. 


1 742.    Jvly  1 3.    Johnston  of  Eastfield  against  Locehart  of  Cleghom. 

An  heir  of  entail,  whose  entail  was  not  registered,  having  entered  into 
ft  minute  of  sale,  the  Lords  would  net  compel  the  purchaser  to  pay  the 
price,  and  therefore  suspended  the  letters,  though  the  entail  contained  no 
initaney  of  flie  right  of  the  hek  contravening. 


No.  14. 


No.  1.5. 


Ntf.  }6. 


1 742.    July  27.    Carmichael  of  Mauldsly  against  Carmichael. 

Entaii.,  with  irritant  and  resolutive  clauses  of  the  contravener's  right,        No.  1 7. 
and  obliging  the  beiis  1x>  pay  the  tailzier^s  debts  betwixt  and  a  blank  day, 
bat  not  irritatkig  the  deeds  of  contraventioci,  the  Parliament  1 695  having 
allowed  the  bexr  to  sdl  certain  subjects  for  payment  of  the  tailzier's  debts, 
whkh  he  did,  but  did  not  duly  vf^y  the  price;  the  heir  now  in  posses- 

4  H 
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No.  1 7.        sion  pursues  declarator  of  his  power  to  sell  for  payment  of  the  remaining 

debts  of  the  tailzier,  and  also  of  the  former  heir,  that  affected  the  estate  ;— 
but  the  Lords  found  that  he  had  no  power,  aad  that  they  could  not  autho- 
rize him. 


No.  18. 


No.  21. 


1748..    June  10. 

Binning  of  Wallyfoord  against  The  Eael  of  Lauderdale. 

The  Duke  of  Lauderdale  haying  entailed  his  estate  with  a  faculty  ta 
the  heirs  to  contract  debts,  upon  which  Wallyfoord,  a  creditor  of  Ridisird 
Earl  of  Lauderdate,  adjudged  from  him  the  estate  as  charged  to  enter  heir,, 
he  having  never  entered  or  accepted  of  the  entail ; — ^the  Lords  found  the 
faculty  affectable  by  Earl  Richard's  creditors.  2efo,  The  estate  being  ad- 
judged for  some  of  the  Duke's  debts,  which  were  acquired  by  the  last  Earl 
who  was  served  heir-male  to  the  Duke ;  found  that  these  adjudications, 
could  not  compete  with  the  creditors  of  Earl  Richard,  who  had  adjudged.. 
Sfio,  That  an  adjudication  against  Earl  Richard,  without  a  charge  to  entei: 
heir,  was  null. 


J'-.l        U  'J.  .»        i.lll.  <'IJ 


1743.    July  15.        Drummond  of  Callendar,  Ay^/p^/ican/. 

The  Lords  refused  on  a  summary  petition,  by  a  substitute  in  an  entail, 
to  order  the  entail  to  be  transmitted  from  the  ordinary  Register  of  Session,, 
to  be  registrated  in  the  Register  of  Tailzies.. 


1 743.    July  26..       Carmichael  of  Haulddy,  Supplicant 

No.  20i  ^j^  jjgjj.  Qf  entail  pursuing  declarator  that  he  might  sell  lands  for  pay- 

ment of  debts,  whidi  upon  report,  the  Lords  foimd  he  could  not,  applied 
for  diligence  to  prove  the  extent  of  the  debts,,  in  order  to  apply  to  Parlia- 
ment for  a  power  to  sell ;  but  we  found  we  could  not  interpose.  We  gave 
no  deliverance,  but  allowed  him  to  withdraw  his  petition.     Vide  No.  17. 


1743.    December  20. .    Loed  Maxwell  against  T ait  of  Lockenkitt. 

Lord  Maxwell,,  whose  estate  is  under,  a  strict  entail,  but  not  regis- 
trated, sold  a  small  part  by  a  minute  of  sale;  and  in  order  to  try  the  vali- 
dity of  the  entail,  a  suspension  was  brought  by  the  purchaser  of  the  minute 
of  sale  •>  and  Lord  Maxwell  alleged,  that  there  being  infeftment  oa  it,  and 
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the  «ntail  not  re^trated,  the  purchaser  was  safe ;  though  the  question  was       No.  21. 
biought  before  the  Court  before  the  sale  was  executed  or  the  price  ^aid ; — 
but  the  Lords  refused  to  determine  the  question  until  the  heirs  of  entail 
were  brought  into  the  field,    (See  Dict.  No.  131.  p.  15,600.) 


1 7i4.    January  25* 

The  Earl  of  Murray  against  Charles  Ross  of  Balnagowaa. 

The  Lords  (by  a  majority)  found  that  Ross  of  Balnagowan,  and  Mr  Fran- 
<ns  Stewart,  jointly,  could  alter  the  entail,  though  Balnagowan  was  restricted 
to  a  naked  liferent,  and  Mr  Francis's  fee  strictly  limited  to  the  heirs  of 
entail,  and  his  father,  the  Earl  of  Murray,  who  paid  a  valuable  considera- 
tion for  making  the  entail,  wa3  dead  before  the  alteration,  and  could  not 
consent.  No  general  point  of  law  was  determined ;  and  I  marked  it  chiefly 
to  show  the  uncertainty  of  our  law,  at  least  of  the  judgment  of  the  best 
lawyers ;  for  those  who  voted  for  this  judgment  did  not  at  all  «agree  hi 
their  reasons. 


1744.    January  SK    Sir  Robert  Baird  against  Margaret  Lauder. 

Mournings  to  a  relict,  and  aliment  to  the  family  to  the  term,  cannot 
affect  the  heir  in  an  entailed  estate  under  irritant  and  resolutive  clauses. 
(See  Dict.  No,  19,  p.  15,378.) 


1 744.    Jun^  1 9.  Laurie  against  Laurie. 

A  PURCHASER  of  kuds  took  the  disposition  V>  certain  heirs  of  tailzie, 
whereof  the  first  was  his  heir-at-law,  under  the  restrictions  contained  in  a 
strict  entail  he  had  made  of  his  other  estate.««^The  Lords  found,  that  by 

4  H2 


No.  22. 


1744.    January  21.  Case  of  Dunnipace. 

•  ■  • 

Entail  before  the  act  1 685,  prohibiting  to  contract  debts,  and  irritating  ^9'  ^^* 
the  contravener's  right,  but  no  clause  irritating  the  debts  that  should  be 
contracted ;  the  clauses  were  engrossed  in  all  the  charters  and  sasines,  and 
the  tailzie  being  before  the  act  needed  not  to  be  recorded ;  yet  the  Lords 
found  by  a  great  majority,  (contra  the  case  of  Borthwick,  mentioned  in 
No.  5,  and  of  Gamock,  No.  7,)  that  the  debts  might  affect  the  estate ;  and 
altered  Lord  Amiston's  interloeut^M*.  Vide  voce  Forfeiture,  No.  18.  (See 
Dict.  No.  84.  p.  15,501.) 


No.  24. 


No.  25. 
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No.  SSs,        ''  restrictions'^  was  meant  the  whole  limitaticms,  oondxdons,  and  sritueiet 

in  that  other  entail ;  but  found  that  action  did  not  lie  at  the  instance  of  one 
of  the  substitutes  against  the  first  hdr  to  oom^te  the  rights^  or  to  tak« 
them  in  these  terms. 


Na26. 


No.  27. 


No.  28. 


1 744.     July  5. 

Ckeditoes  of  Hugh  Mueray  Kin^ninmond  against  His  Daughter. 

Entail  on  which  a  base  infeflment  followed,  but  the  irritant  clause  not 
repeated  in  the  sasine  otherwise  than  by  a  genial  reference  to  the  disposU 
tion^  found  not  eiFectual  against  the  creditors  of  the  person  so  infeft.  In  the 
same  cause  the  Lords  seemed  of  opinion^  that  an  heir  of  entail  borrowiDg 
money,  and  paying  debts  that  might  afiect  the  tailzied  lands  because  of  the 
above  defect,  and  taking  assignati(»)s,  his  creditors  might  affect  these  debts^ 
^nd  thereupon  affect  the  tailzied  estate,  but  did  not  determine.  (See  Dict«. 
No.  20.  p.  15,S80.) 


1 744.    July  26..       Deummond  against  Drummond.. 

A  suBSTiTUTB  HEIR  of  entail  was  found  to  have  good  action  against  the 
heir  in  possession,  to  have  the  entail  recorded  in  the  Register  of  Tailzies. 


1 745.    January  25.        Russeli.  agamst  RtJSSELi... 

An  entail  of  a  small  estate  charged  with  1200  merks  of  annuities,  being 
anxiously  burdened  with  the  maker's  whole  debts  and  funeral  charges  that 
should  be  owing  at  his  deathr  and  which  amounted  to  15,000  marks  ;-*-it 
was  found  not  thereby  intended  to  relieve  his  executry  of  his  debts,,  but 
that  the  heir  of  entail  had  notwithstanding  his  relief  ^nt  of  U^  eaceeutxy. 


1746.    June  It. 

Hamilton  against  The  Heirs  of  Provost  Wightman. 

Lands  being  entailed  with  a  prohibition  not  to  alter,  innovate,  or  iniringe 
the  tailzie  or  order  of  succession,  and  initant  and  i^es^utive  clauses  in  case 
of  contravention,  both  of  the  acts  of  contravention  and  cbntraveneifs  right, 
but  without  any  prohibitioin  to  sell  or  contract  debt  ;-^the  Lord  unanimously 


J 


Append.  IL]  TAILZIE.  [Elchies, 

found  the  heirs  not  limited^  not  to  seB  or  c<mtract  debts,  and  assoilzied       No.  S9. 

fiom  a  reduction  at  the  instance  of  IJbe  heir  now  succeeding,  ofa  sale  made 

in  1 72S  by  the  heir  for  the  time. — N.  B.  In  this  case  the  question  again 

occurred.  Whether  a  tailzie  in  a  personal  deed  not  completed  by  infeftmentg^ 

if  it  be  not  recorded  in  the  Register  of  Tailzies,  is  effectual  against  onerous 

purchasers,  notwithstanding  of  the  act  1685  ?  The  President  thought,  (as  I 

also  did)  that  it  is  not,,  and  he  was  for  deci£ng  that  point,  notwithstanding 

the  decision  of  the  House  of  Lords  in  the  case  c^  Baillie  against  Denholm, 

but  none  of  the  lawyers  on  either  side  insisted  to  have  our  judgment  on 

that  point;   (See  Dict.  No.  85.  p.  15,505.). 


1746.    June  25.  Case  of  Ouphaki  of  Gask. 

A  BEMOTi:  substitute  in  the  entail  of  the  estate  of  Gast  presented  a  peti- 
tion to  have  the  tailzie  recorded  in  the  Register  of  Tailzies,  which  we 
refused  t31  the  heir  in  possession  and  other  nearer  heirs  were  called,  4tK 
June  1 746 ;  and  these  being  called^  application  was  again  made  to  have  it 
registrated..  The  heup  in  possession,  Oliphant  of  Gask,  being  attainted  of 
treason  by  act  of  Parliament,,  we  ordered  the  petition  to  be  intimated  to  the 
Solicitors  for  the  Crown ;  who  objected,  that  neither  by  the  acts  1685,  1600, 
or  1715,  c.  20,.  could  this  tailzie  prejudge  the  Crown ;  yet  in  respect  that 
the  attainder  is  conditional  if  he  should  not  surrendar  on  or  before  tlie  12th 
of  July,  we  ordered  the  entail  to  be  recorded. 


Ko.  so. 


1747.    June  12. 

JIrs  Margaret,  &c.  Campricix,  agaimt  Alexander  Campbell  of 

Skirvaue. 

Campbell  of  Skirvane  first  disponed  hiis  executry  and  personal  estate  to  ^^^*  ^^ 
his  son,  whom  failing  to  any  person  he  should  name,  whom  failing  to  lus 
nearest  heir-male,,  with  the  burden  of  debts,  contracted  or  to  be  contracted ; 
and  a  f^w  weeks.  theieaAer  entailed  his  land  estate  on  the  same  son,  and  a 
different  series  of  heirs,  with  irritant  and  resolutive  clauses,  but  with  the 
burden)  of  debts  coatracted  or  to  be  contracted  ]p:etty  anxiously  expressed, 
and  a  faculty  to  tite  h^rs  to  sell  lands  for  paying  debts.  The  son  died,  and 
the  disponees  in  the  moveable  estate  pursued  the  heirs  in  the  entailed  estate 
for  reHef  of  the  debts;  and  we  first  on  13th  January  1 747  sustained  the  action, 
and  found  the  pursuers  entitled  to,  relief ;  but  j  ith  February  we  altered  that 
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No.  31.        interlocutor,  and  found   no  relief  competent/ and  12th  June  adhered; 

(agreeably  to  the  preceding  decision,  No.  28.)    But  reversed  in  Parliament' 


No.  32. 


No.  S3. 


1 747.    December  9. 

Viscount  Ga&nock  against  The  Creditors  of  Craufurd  of  JordanhiD. 

John.  Lord  Garnock,  in  1 708  entered  into  a  contract  of  sale  or  feu  of 
certain  lands  with  Crawfurd  of  Jordanhill,  who  was  to  pay  1 9  years  pur- 
chase and  a  feu-duty,  and  to  thirl  certain  other  lands  to  a  miU  of  Gamock's. 
No  part  of  this  minute  had  been  implemented  by  either  party,  and  this 
Lord  Garnock  having  got  an  act  of  Parliament  enabling  him  to  sell  part  of 
his  estate  for  payment  of  debts,  inter  alia  sold  the  mill  to  which  Jordanbill 
was  to  have  thirled  his  lands.    The  creditors  of  Jordanhill  are  now  pursuing 
a  ranking  and  sale  of  liis  estate,  in  which  they  included  the  lands  contdned 
in  this  minute  of  sale.    The  estate  of  Gamodk  is  under  a  strict  entail,  but 
being  before  the  act  1 685  was  never  recorded,  and  John  Viscount  Garnock 
did  not  insert  the  irritant  and  resolutive  clauses  in  his  titles  to  the  estate, 
and  so  though  in  the  last  resort  it  was  found  that  none  of  the  heirs  could 
sell,  yet  the  banajide  creditors  were  found  safe  in  terms  of  the  act  1685. 
This  Viscount  now  pursues  reduction  of  that  minute  of  sale  upon  the  entail 
The  creditors  defended  on  the  act  1685,  and  alleged  that  in  1713  Jordanhill 
had  obtained  a  decreet  against  Patrick  Viscount  Garnock  and  an  adjudica- 
tion in  1 725,  but  no  evidence  of  them  was  produced  before  us.     Several  of 
the  Lords  thought  that  this  was  not  a  debt  of  that  natui^  that  was  intended 
to  be  saved  by  the  act  1 685,  but  others  doubted  of  that  general  point.  How- 
ever, all  agreed  in  this  circumstantiate  case,  where  the  sale  remained  so 
many  years  in  nudisjinihus  ohligationis  till  the  buyer  became  bankrupt, 
and  the  seller  incapable  to  receive  full  implement,  to  sustain  the  reason  of 
reduction. 


1748.    July  22.        SiR  John  Gordon  and  Mr  Hamilton  Gordon. 

In  the  question  between  Sir  John  GJordon  of  Invergordon  and  his  brother 
Mr  Charles  Hamilton  Gordon,  (which  is  too  long  to  be  stated,  and  I  must 
refer  to  the  papers,)  the  Lords  found,  that  Lady  Gordon  and  her  husband 
Sir  William,  and  also  Sir  John  their  eldest  son,  though  he  did  not  represent 
his  mother,  were  all  subject  to  tlie  conditions  of  the  entail  of  Hamilton  of 
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Hallcraig  of  bearing  his  name  and  arms,  or  denuding  in  favours  of  the        No.  33. 
second  son  of  Lady  Gordon ;   Qdo,  Found  that  Sir  John  has  not  incurred 
the  irritancy  either  through  his  father  and  mother,  or  through  his  own  not 
bearing  that  name  and  arms,  though  the  succession  devolved  eight  years 
ago,  though  he  has  not  attained  possession  ;  but  before  the  other  points  . 
were  decided,  the  parties  submitted  to  their  brother-in-law  Lord  Arniston. 


1748.    Julff  27.  Case  of  Murray  Kinninmoni>. 

Mrs  Murray  was  heir  of  entail  served  to  Mr  Hiigh  Murray  Kinniu-  ^^-  34. 
mond,  her  father,,  who  was  served  heir  of  tailzie  to  Sir  Alexander  Murray, 
his  nephew,  who  was  successor  tittdo  hicrativo  to  Sir  Alexander  his  father, 
the  maker  of  the  tailzie,  who  had  infeft  bis  wife,  now  Mrs.  Kennedy,  in  a 
jointure  of  SOOO  merks,  and  burdened  his  entail  with  it,  but  not  expressly 
his  heirs  of  entail.  In  a  suspension  by  Mrs.  Muns^  and  Mt  £lUot  her  hus- 
band, of  a  decree  of  constitution  obtained  against  her  for  many' bygone 
joiijtures,  (upon  which  adjudication,  had  followed)  on  this  g]:ou]id,^  that  an 
heir  of  entail  is  not  personally  liable  even  for  the  debts  of  the  maker  of  the 
entail,  and  therefore  there  should  only  have  bee»  a  diecreet  declaratory  ; 
some  thoiight  an:  heii*  of  entail  should  only  be  liable  secundum  vires,  tllat  is 
to  the  value  of  the  entailed  estate,  (aato  wliich^  vidd  Dirleton  and  Sir  James 
Stewart,  Verb.  Heirs  op  Entail.)  However,  we  found  her  personally 
liable^  {renitente  Arniston,  though  he  gave  the-  same  judgment  ih  1744  ih 
the  Competition  fdr  Mr  Hugh  Murray's  Executry.)  But  after  we  gave  our 
interlocutor,  the  charger  consented  to  suspend  simpUciter  as  to  Mrs  Murray- 
^nd  her  husband's  personal  or  separate  estate,  besides  the  entailed  estate.. 


r748.    November  19..        Ca1se  of  Cambbell  of  Skirvane. 

On  a  petition  of  the  heirs  of  entail-  of  flie  eststte  of  Campbell  of  Skirvane, 
we  ordered  an  entail,  wliich  was  already  registrated  in  the  book«  of  Session,, 
to  be  recorded  in  the  Register  of  Tailzies*  This  we  did  periculo  petentium ; 
but  the  President  moved  a  doubt,  whether,  since  the  act  1685,  an  entail  not 
recorded  in  the  Register  of  Entails  during  the  life  of  the  maker  of  the  en- 
taili  can  be  binding  on  creditors  or  purchasers  as  to  the  irritant  and  resolu- 
tive clauses.. 


No,  S5. 


No.  36. 


No.  3 


7. 


No.  88. 
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17*9.    Novembers. 

Captain  Henry  Sinclair  against  The  Heirs  of  Entail  of  Carlo  wkie» 

Entail,  with  prohibitory,  irritant,  and  resolutive  clauses,  "  not  to  alter, 
innovate,  or  infringe  the  tailzie  or  order  of  succession,  nor  to.  contract  or 
take  on  any  debts  or  sums  c^  money,  nor  to  grant  any  rights  or  wadset 
rights  of  annuabrent,  nor  to  do  any  other  fact  or  deed  that  may  anywise 
**  affect,  burden,  or  evict  the  lands  or  others,*  the  subjects  being  the  lands 
of  Carlowrie,  a  house  in  Edinburgh,  and  2000  merks  secured  on  the  estate 
of  Langtown ; — ^there  was  a  declarator  at  the  instance  o£  the  heir  in  posses* 
sion  of  his  power  to  sell,  and  a  counter-declarator  by  the  heirs  expectant 
that  he  had  no  such  power.  The  Lords  imanimously  declared  in  the  pur- 
suer's declarator,  and  assoilzied  from  the  other.  The  President  said,  the 
case  was  the  same  with  that  of  Hepburn  of  Keiths  that  had  been  adjudged 
in  the  same  way  botli  here  and  in  Parliament,  and  argued  fiilly  fix>m  the 
analogy  of  our  deciisions  in  other  cases.    (See  Dict.  No.  22.  p.  lf,982.) 


1749.    November  14. 
The  Creditoes  of  Goudon  of  Carleton  against  Alex akdeb  Goedon. 

Entail  declaring  all  acts  of  contravention  null,  and  tiiat  ^  tiie  persm 
**  or  persons  contravaung,  eadi  of  them  and  their  heurs  above  said,  shall 
<<  from  thenceforth  lose  and  anoit  my  lands  and  estate/'  &c.  one  of  tlie 
heirs  and  hi«  son  havkig  contracted  debts  equal  ,to  the  vahze  of  the  estate ; 
the  creditoora  pursued  a  ranking  and  sale,  and  they  dying  during  the  de- 
pendence, the  next  heir  the  grandson  compeared,  and  inisisted  on  the  iiri^ 
tancy  of  these  debts.  Alleged  for  the  creditors.  That  if  dieir  debtors  irri- 
tated, the  estate  could  not  devolve  to  this  competitor  but  to  another  heir. 
Answered,  The  contraveners  only  forfeit  for  themselves,  but  not  £>r  their 
heirs ;  2^0,  The  creditors  cannot  object  the  irritancy  of-tiie  heir's  right 
The  Lords  found,  that  by  this  tailzie  the  contraveners  forfeit  for  themselves 
and  their  heirs,  and  therefore  the  defender  canaot  quarrel  the  creditors 
debts.  But  on  a  reclaiming  biU  they  appointed  a  hearing  in  presence ;  and 
on  the  hearing  14th  Novembi^  1749^  adhered  as  to  the  entail.    (See  Dicr. 

No.  28.  p.  15,S84.) 


1 749.    November  24. 

Brodie  of  Lethen,  aguinst  The  Foue  Sistees^  of  DAvro  B&odie. 

Both  the  estates  of  Brodie  of  Lethen  and  Brodie  of  Pitgavenie  being 
provided  to  heirs-male ;  there  was  in  the  settlements  of  Pitgavenie  in  1689 
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and  1697,  a  provision,  that  in  case  any  of  the  heirs  of  tailzie  should  succeed  No.  88V 
to  the  estate,  of  Lethen,  he  should  be  obliged  to  denude  of  Pitgavenie  to 
the  next  heir  of  tailzie.  But  thereafter  Thomas  Brodie  of  Pitgavenie,  in  a 
disposition  to  his  son  David,  settled  the  estate  failing  heirs-male  of  his  body 
to  his  daughters,  and  David  did  the  same  in  his  contract  of  marriage  1 735  * 
and  now  the  heirs-male  having  failed,  Brodie  of  Lethen  and  these  daugh- 
ters competed  foi^  the  estate,  Lethen  alleging  that  the  above  clause  import- 
ed a  prohibition  to  alter ; — ^but  the  Lords  una  voce  preferred  the  heirs 
of  line. 


1750.    Xovemher  13. 

Claims  of  Captain  John  Goudon  on  thp  Estate  of  Park. 

A  STRICT  entail  being  duly  recorded  and  infeftment  upon4t,  found  that 
the  hteir  in  possession  can  only  forfeit  during  his  own  life ; — 2do,  Found  that 
the  claimant  his  brother  has  right  to  claim  as  having  a  remainder ; — ^but 
found,  StiOf  That  an  irritancy  incurred  but  not  declared  before  the  forfeiture, 
could- not  bar  the  Crown  during  his  life.    The  interlocutor  was,  "  Find 
*'  that  Sr  William  Gordon,  the  person  attainted,  being  by  the  entail  dis- 
abled from  alienating  the  estate,  charging  the  same  with  debts,  or  alter- 
ing the  course  of  succession,  in  prejudice  of  the  claimant  and  the  other 
**  heirs  of  tailzie,  or  from  otherwise  hurting  or  impairing  their  right  or  title 
*'  to  the  said  estate  after  his  death  in  any  manner  of  way  whatsomever : 
*•  that  th»efore  the  estate  and  barony  of  Park  is  by  Sir  William's  attainder 
"  forfeited  to  the  Crown  only  during  his  life ;  and  firtd  that  John  Gordon 
*^  the  claimant  has  right  to  the  said  estate  and  barony  of  Park  after  the 
«'  death  of  the  said  Sir  William  Gordon ;  and  also  find,  that  the  irritancy 
**  alleged  to  have  been  incurred  by  Sbr  William  the  attsdnted  person,  not 
having  been  declared  nor  any  advantage  taken  of  it  before  the  forfeiture, 
that  the  forfeiture  cannot  be  over-readied  or  excluded  on  pretence  of  that 
**  irritancy,  and  decern  and  decliM^e  accordingly,**    His  Majesty's  Advocate 
appealed  agsmist  the  first  part  of  tlus  judgment,  and  Captain  Gordon  brou^it 
a  (^ss  appeal  agsunst  the  last  port  <3f  it,  which  were  heard  three  days  at  the 
Bar  of  the  House  of*  Lords,  viz.  14th,  15th,  and  16th  of  May  1751  ^  and 
"tfieii  on  the  Lord  Chancellor's  motion,  the  last  part  of  the  judgment  com- 
plained of  in  the  cross  appeal  was  affirmed  nem.  con.   In  the  original  appeal  • 
he  said,  that  this  question  was  of  the  greatest  consequence  of  any  that  ever 
came  before  the  House  in  their  judicative  capacity,  and  admitted  that  all  the 
rights  and  titles  to  estates  in  Scotland  were  to  be  judged  of  according  ^to 
the  laws  of  that  country,  and  by  analogy  to  the  laws  of  England,  and  on  his 
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No.  S9.        motion  the  following  question  was  put  to  the  English  Judge^  and  they 

allowed  till  the  2 1st  to  answer.  "  Supposing  that  by  the  law  of  Scotland 
"  an  estate  tailzie  with  prohibitive,  irritant,  aud  resolutive  dauses,  is  aa 
"  estate  of  inheritance ;  and  supposing  also  that  by  the  law  of  Scotland,  no 
"  estate  or  interest  was  vested  in  Sir  William  Gordon  by  virtue  of  the  limi- 
^*  tation  in  the  settlement  of  the  19th  October  1 713  to  the  heirs-male  of  the 
body  of  Sir  James  Gordon  ;  what  estate  or  interest  in  the  barony  and 
lands  in  (question  was  forfeited  to  the  Crown  under  the  limitation  of  the 
'*  said  settlement  by  the  attainder  of  Sir  William  Gordon  ?"  And  21st  May 
the  Judges  returned  the  following  answer :  "  That  the  estate  and  interest 
**  in  the  lands  and  barony  in  question,  which  was  forfeited  to  the  Crown 
**  under  the  limitations  of  the  said  settlement  by  the  attainder  of  Sir  Wil- 
"  liam  Gordon,  was  not  only  during  the  life  of  Sir  William  Gotdon,  but  so 
**  long  as.  there  shall  be  any  issue  male  of  his  body,  which  would  be  inhe- 
**  ritable  to  the  estate  tailzie  in  case  he  had  not  been  attainted ;  and  that 
the  reversionary  interest  in  the  fee  thereof  limited  by  the  settlement  to  the 
heirs  and  assignees  whatsoever  of  Sir  James  Gordon  on  failure  of  tlie  heirs- 
^  male  of  the  body  of  Sir  James  Gordon,  and  the  determination  of  the  several 
**  estates  by  the  other  substitutions  therein  contained^  was  also  forfeited ; 
*'  supposing  that  by  the  law  of  Scotland  such  reversionary  interest  was  in* 
•*  Sir  William  Gordon  at  the  time  of  liis  attainder-"  And  after  debate  tlie- 
Judgment  made  by  the  House  was,  "  That  so  nnich  of  the  interlocutor 
complained  of  as  was  not  affirmed  by  the  House  on  Thursday  last,  tlie 
1 6th,  be  reversed ;  Declare  and  adjudge  that  Sir  William  Gordon,  the 
person  attainted,  being  under  the  settlement  naade  by  hid  father  Sir 
"  James  Gordon,  dated  19th  October  1713,  seized  of  anestate  tailzie  in  the 
*^  barony  and  estate  of  Park,,  notwithstanding  such  taileie  was  afieqted  with 
"  prohibitive,  irritant,  and  resolutive  clauses,  the  said  barony  and  estate 
•*  of  Park  did,  by  virtue  of  the  statute  <rf  the  7tli  year  of  the  reiga  of  Queen 
Anne,  Chap^  21,  become  forfeited  to  the  Crown  by  the  said  Sir  William 
Gordon's  attainder  during  his  life,  and  the  contmuance  of  such  issue 
male  of  his.  body  a«  would  have  been  inheritable  to  the  said  estate  tailzie 
^  in  case  he  had  not  been  attainted;  and  also  for  sitdv  estates  and  interest 
"  as  were  vested  in,  or  mijght  have  been  claimed  by  the  said  Sir  William 
'^  Gordon,  by  virtue  of  the  last  limitation  in  the  said  settlenaent  tath^  heirs 
**  and  assignees  whatsomever  of  the  said  Sir  James  Gordon,  after  all  the 
'^  substitutions  therein  contained  shall  be  expired  oc  determined;  and  that 
^  by  virtue  of  the  substitution  to  the  heirs-male  of  the  said  Sir  James 
**  Gordon's  body  of  his  then  present  marriage,  the  respondent  Jolm  Gordon 
^  hath  right  to  succeed  to  the  said  barony  and  estate  of  Park  after  the 
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^*  death  of  the  said  Sir  William  Gordon,  and  failure  of  such  issue  male  of       No.  89. 
"*'  his  hody  as  aforesaid  according  to  the  limitations  in  the  said  settlement.*' 

December  69 1751. — In  consequence  of  the  above  judgment  of  the  House 
trf  Lords,  Captain  Gordon  presented  a  new  daim  of  the  estate,  for  that  Sh* 
William  was  now  dead,  and  though  he  has  left  issue  male  two  sons,  yet 
they  are  not  inheritable,  being  aliens  and  born  abroad ;  but  after  a  hearing 
in  presence  for  two  days,  the  Lords  unanimously  (except  one)  dismissed 
•the  daim,  because  if  Sir  William  Gordon  had  not  been  attainted,  they 
would  by  the  act  4th  Geo.  II.  not  have  been  aliens  but  natural  born  si^b- 
jects,  notwithstanding  they  were  bom  abroad, 

February  18,1 752» — ^He  claimed  on  another  ground,  viz.  ^hat  tliese 
children  were  not  inheritable  by  the  said  act  4th  Geo.  IL,  though  Sir  Wil- 
liam had  not  been  attainted,  because  he  entered  into  the  French  King's 
service,  then  at  war  with  hs,  (though  he  owned  the  peace  was  concluded 
before  they  were  bom,  vHhidi  destroyed  that  foundation  of  his  daim ;)  but 
said,  that  by  the  same  act  children  of  persons  subject  to  tlie  pains  of  treason 
and  felony  in  case  of  their  return  are  aliens,  and  by  an  act  9th  Geo.  II.  the 
entering  or  enlisting  men  in  foreign  service  witliout  licence  (is  felony)  and 
oflered  to  prove  that  Sir  WiUiam  had  entered  and  enUsted  men  in  the  French 
service;  but  this  petition  we  also,  upon  answers,  refused,  for  the  act 
4th  Geo.  II.  only  respects  the  laws  then  in  being,  whereas  the  daim  is 
founded  on  the  act  9th  Geo.  II.,  and  we  thought  the  clause  in  the  act  4th  Geo. 
II.  did  not  mean  the  children  of  all  parents  who  had  been  guilty  of  treason 
or  felony,  whereas  the  enlisting  in  fordgnservice  without  licence  was  felony 
whether  he  returned  or  not. . 

February  4>  1754. — ^The  judgments  prottouUCed  by  us  20th  November 
alid  6th  Decembtf  17^1,  on  Captain  John  Gordon's  second  claim,  {vide 
supra.)  was  appealed  by  him,  and  contrary  to  the  expectation  of  himself  and 
all  his  Counsel,  was  reversed,  Moiiday  February  4, 1 754.  The  history  thereof 
written  down  by  his  SoKcitor  was  fis  follows ; — His  Counsel  insisted  that  the 
act  4th  Geo.  II.,  containing  an  exertion  of  the  diildren  of  persons  attainted 
left  them  in  the  same  situation  as  if  that  act  had  not  been  made,  and  as 
they  were  by  the  common  law  before  the  act  *lnw  Anncet  The  Solicitor- 
-General  answered  them,  and  to  the  surprise  of  every  mortal  gave  up  that 
•point,  and  put  the  "whole  cause  on  the  Scots  law,  that  by  our  law  alienage 
took  no  place  except  with  respect  to  persons  born  in  England  occasioned 
by  the  old  grudge.    The  Lord  Advocate  again  insisted^  ist^  On  the  words 
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No.  d9c        of  the  last  judgment  of  that  House ;  and  next  msisted  on  tiie  differenoe^ 

betwixt  the  children  of  natural  bom  subjects  born  casually  atmad  wh^ 
could  never  be  called  aliens,  and  the  children  of  real  foreigners,  and  insisted 
much  on  the  omission  to  plead  that  point  in  the  case  of  Count  Ledie^  No. 
15.;  but  received  a  very  suffident  answer  from  the  appellant's  CouDsel 
founded  on  otur  unanimous  judgment  in  the  case  of  Count  Le^  against 
Cordon  of  Cowbardie,  No.  3.  voce  Fobkigner.    The  Lord  ChanodOor  put 
the  question  to  the  Lord  Advocate^  Whethar  the  children  of  a  natwal  bom 
subject  who  had  fixed  hia  residence  and  was  domiciled  abroad,  was  oonsih 
dered  by  the  Scots  law  as  an  ali^i  ?  and  the  Lord  Advocate  hesitated. 
Then  the  Lord  Chancellor  gave  his  opinion,  that  the  former  judgment  never 
meant  to  determine  this  question ;  that  since  the  Union  alienage  in  Scot- 
land behoved  to  be  the  same  as  in  England^  whatever  might  be  the  ancient 
law  of  Scotland,  as  to  which  he  desired  the  opinion  <^  the  Scots  Lords, 
though  he  stated  the  question  to  the  Judges,  (who  b£^  beesi  ordered  to 
attend,)  Whether  a  tenant  in  tail  attainted,  dying  an4  liaviag  issue  boru 
abroad,  would  such  issue  be  inheritable  by  the  law  (^England  ?  The  Judges 
gave  their  opinions,  that  they  would  not  be  inhejcitable.  Then  Lo^  Mavdv- 
mount  gave  his  opinion  of  the  law  of  Scotland,  and  laid  it  down,  as  certain 
law,  that  the  children  of  a  natural  born  subject  who  had  fixed  his  residence 
abroad,  such  children  bom  in  foreign  parts  eould  not  inherit,  and  the  other 
Scots  Lords  all  agreed  in  opinion,  and.  immediately  our  dieeree  was  tevmsedy 
and  the  Captain  found  to  have  right  to.  the  bai:oay  of  Park ;  so  thai;  act  4th 
Geo.  II.,  at  least  that  part  of  it  touching  the  cbikbren  of  for&iti^  peisoni^ 
though  intended  to  tlieir  pr€^udice>  turns  to  ti»e  advantage  of  t&e  next  heir 
and  to  the  prejudice  of  the  Crown ;  and  thcmgh  without  th^  act  their  blood 
was  corrupted,  and  they  not  inheritable  to  any  estP^te  of  has»  aad  the  Crowa 
had  right  during  their  existence ;  yet  being  found  also  not  inheritable  by  the 

*  act  the  reminder  is  preferred  to  the  Crown. 

I  have,  since  writing  the  above,  seen  the  judgunent,  by  which,  it  appeal^ 
that  the  question  stated  to  the  Judges  was  ia  the  following  worda ;.  *^  T^iaat 
^<  in  tail  male  of  lands  in  England  with  remainder  over  i&  attainted  of  h^ 
^<  treason^  and  the  estate  in  tail  thereby  forfi^ted  to  the  Qpowu..  After  this 
**  attainder  tenant  in  t^  has  issue  bom  in  foteiga  part  OQ,t  of  tlie  legianoe 
*'  of  the  Crown  of  Great  Britain,  and  dies»  leaving  such  issue  nxale.<--*Que9- 
^  tion.  Is  the  estate  or  interest  in  the  lands  which  was  forfeited  to  the 
♦•  Crown  as  aforesaid  continuing  or  determined  ?"  The  Lwd  ChidT  Baron 
of  the  Court  of  Exchequer  delivered  the  unanimous  opinion  of  tl>e  Judges 
present,  "  That  the  estate  or  interest  in  the  lands  so  forfeited  to  the  Crown 
4*  as  aforesaid  is  determined."    Thereupon  our  interlocutors  w€te  reversed. 
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« 

««  And  it  is  dedared  and  adjudged,  that  in  the  event  which  has  happened,        No  SB. 

^^  the  appellant  had  right  to  the  estate  and  harony  of  Park,  according  to 

*^^  the  snhfltitQtion  to  the  heks-nnte  of  Sir  James  Gordon's  body,  as  men- 

*^  tidied,  &CC. ;  and  it  k  hereby  ordered,  that  he  be  allowed  the  benefit  Of 

^  aneh  right,  and  that  it  be  remitted  to  the  Court  of  Session  in  Scotland, 

^  to  make  such  order,  and  to  proceed  in  sudi  manner  for  putting  the 

<<  appellant  in  possession  of  the  praotiises^  and  also  concerning  the  profits 

^  thereof,  accrued  since  the  death  of  Sir  William  Gordon,  the  person  at- 

<<  tainted,  as  is  competent  to  the  said  Courts  and  agreeable  to  law  and 

<*  justice.'^ 


1750.    Novenibtn.  Scott,  Supplicant. 

Ektail  refused  to  be  recorded  on  the  application  of  a  substitute-heir, 
without  some  evidence  that  the  preceding  heirs  had  failed. 


■»***»»*^-W" 


1751.    June  4^  July  19. 

John  Carr  of  Cavers  against  ]\Ir  George  Carr  of  Nisbet. 

Whether  the  same  person  who  is  heir  of  entail  getting  the  personal 
estate  conveyed  to  him  also  by  the  maker,  is  bound  to  apply  that  personal 
estate  to  pay  the  tailzier's  debts  and  disburden  the  entail  ?  and  if  he  does 
not  so  api^,.  whether  tiae  next  lieir  of  entail  lias  action  agaimt  the  first 
heir's  other  representatives  for  relief  of  these  debts  ?  and  if  he  has  such 
action,  how  long  does  it  subsist  ?  because  so  long  moAt  the  first  heir  of 
entail,  and  his  other  successors,  preserve  the  yot^efs  of  the  tailzier's  debte 
paid  by  Mm.  8Afoi  Whether  the  next,  or  any  succeeding  hdr  of  entail, 
can  receive  saitislaetioi^t  fbr,^  or  discharge  that  action^  so  as  to  debar  the  re- 
moter heirs  of  entoll'  who:  shaH  ail;erwaids  sucoeed^  though  the  entailed 
estate  be  not  relie'^ed  or  disbui^dened  ?  These,  and  sundry  other  points, 
wa*e  well  a)^ed,  and  for  t^t.  reason  I  keep  the  papers,  though  we  did 
not  decide  any  of  them ;  but  feund  unanilnously  on  the  whole,  that  there 
was  no  foundation^  for  Cava[^*s  action  of  relief.  (See  DiCT-  No.  28. 
p.  15,392.) 


■I     ■    I    ■        IW^^P 


1751.    July  n.  Stuano  agnzrt^i  Strang. 

James  Strano>  in  his  oonttact  of  marriia^,  provided  his  estate  ta  the 


No.  4o; 


No.  41. 


No.  42 


maniage 
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No,  42.        is  called  Meikle  Ernoch)  was  but  L.5S7  Scots  of  rent,  charged  with  L.8000 

Scots  of  debt,  he  made  a  strict  entail  to  the  heir-male  of  his  body,  and 
failiiig  them,  to  certain  heirs-female,  wherein  he  preferred  his  own  daugh- 
ters, and  their  issue,  to  his  son's  daughters,  and  bound  them  to  tske  the 
name  of  Strang  of  Meikle  Emoch.  The  eldest  son  pursued  reduction  on 
the  contract  of  marriage;  which  we  sustained,  and  reduced  the  entail. 
Vide  the  case  of  Killhead,  infra.    (Se$  DiCT.  No.  118.  p.  12,988.) 


No.  44. 


1751.     July  25. 

Sir  John  Douglas  against  David  Douglas,  His  Brother. 

Ao.  43,  -^yjj  imanimously  gave  the  same  judgment,  that  we  gave  in  the  above 

case  of  Strang,  and  adliered  to  an  interlocutor  of  Lord  Kilkerran\  reducing 
a  tailzie  made  by  the  late  Sir  William  Douglas  of  Killhead,  with  the  usual 
irritant  and  resolutive  clauses,  and  preferring  his  own  daughters  to  the 
daughters  of  all  his  sons,  contrary  to  the  settlement  in  his  contract  of  mar- 
riage, which  provided  the  estate  to  the  heirs-male  of  the  marriage,  whom 
failing,  the  heirs'^male  of  any  other  marriage,  whom  faUing,  the  heirs-female 
of  the  marriage.  But  the  question  remains  still  undecided.  Whether  one 
who  has  thus  provided  his  estate  to  the  heirs  of  the  inarriage,  can  at  all 
fetter  tliese  heirs  with  a  strict  entail  ? 


1751.    December  1 7.     Case  of  the  Estate  of  Cromarty. 

George  M'Kenzie,  second  8<mi  of  the  Earl  of  Cromarty,  attainted  of 
treason,  claimed  the  estate  as  heir  of  entail  after  the  death  q£  his  father,  and 
of  his  elder  brotlier,  and  his  issuer  who  did  not  claim,  (it  being  as  I  have 
heard,  a  condition  of  his  pardon,  that  he  should  not  claim)  and  he  claimed 
not  only  for  himself,  but  in  gena:ul  fcs*  the  other  substitutes  to  himi  on 
two  grounds,  1*/,  Irritancies  already  incurred  by  contracting  debt,  and 
suffering  many  adjudications  to  pass  against  the  estate ;  2e%,  F(»r  that 
the  Earl  could  only  forfeit  iot  Iiis  own  life.  At  the  hearing  compearance 
was  also  made  fw  Captain  M<Kenzie»  as  having  right  in  remainder,  failing 
the  Earl's  issue,  he  being  the  EarPs  brother ;  and  both  of  them  insisted, 
that  after  the  example  of  the  House  of  Lords,  we  should  determine  how 
long  the  estate  would  remain  forfeited  to  the  Crown,  and  when  it  would 
go  to  them.  We  dismissed  George  M'Kenzie's  claim  simply ;  and  as  there 
had  been  no  claim  lodged  for  Captain  M*Kenzie,  we  found  that  we  could 
not  judge  of  the  right  of  the  remoter  substitutes,  for  whom  no  daim  had 
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been  presented  in  their  names,  reserving  to  them  to  be  heard  when  the       No,  4+. 
succession  should  open  to  them,  though  we  also  tliought  that  even  then 
the  Parliament  alone  could  relieve  them. 


1751.    December  19. 

Walter  Scott  of  Harden  against  The  Heirs  of  Tailzie. 

An  heir  of  entail,  with  power  to  sell  lands  for  payment  of  the  debts  af- 
fecting the  entail,  may  pursue  declarator  against  the  substitute  heirs  of 
entail  of  that  power,  and  to  ascertain  the  extent  of  the  debts,  and  the  rental 
and  value  of  the  lands  that  he  intends  to  sell ;  2^o,  Such  heir  paying  and 
extinguisliing  part  of  these  debts  aifecting  the  entail,  may  rear  up  again, 
new  debts  to  that  extent,  even  by  increasing  his  children's  provisions  ;  and 
the  succeeding  heir  may  sell  lands  for  payment  of  these  provisions,  as  well 
as  the  old  debts  affecting  the  entail ; — found  by  a  great  majority.  (Seo:-- 
DicT.  No.  29..  p.  15,89* — See  Notes.) 


1752.    JMly  1.  • 

Glaim  of  Charles  Mercer  on  the  Estate  of  Lethindie: 

Sir  Laurence  Mercer  of  Aldie, .  in  June  17.22,  made  a  strict  entail, 
of  his  estate  of  Lethindie,  to  himself  and  heir-male  of  his  then  second  mar- 
riage, and  heirs  of  their  bodies,  wliom  failing,  to  the  heirs-female  of  his 
body  rf  an)^ other  marriage,  whom  failing,  to  certain  other  substitutes; 


No.  45. 


1752.     July  1. 

Sir  Kenneth  and  Gerard  M'Kenzie  agabist  John  Stewart. 

Lord  Royston,  with  consent  of  the  heirs  of  entail,  obtained  an  act  of  ^^^-  *^' 
Parliament  for  sale  of  the  estate  of  Royston,  for  payment  of  the  debts  men- 
tioned in  the  act.  His  nephews.  Sir  Gerard  and  Kenneth  M^Kenzie,  now 
the  next  heirs  of  entail,  who  had  consented  to  the  act,  pursue  John  Stewart, 
Royston,  grandson  and  heir  of  line,  to  account  to  them,  for  the  price. 
Alleged;  the  price  is  exhausted  by  the  debts  mentioned  in  the  act. 
Answered,  These  were  fictitious  debts,  and  befbre  extinguished.  But  we 
foimd,  that  we  could  not  enquire  into  that  matter,  or  review  tlie  act  of 
Parliament,  and  therefore  assoilzied.  Reversed  ih  Parliament  l-4th  March 
1 754.  Vide  Lord  Chancellor*s  speech,  with  the  Gases,  by  which  it  seems,, 
that  notwithstanding  such  private  acts,  fraud  either  in  obtailiing  them,  or 
in  the  execution,  may  be  tried  as  well*  as  in  private  contracts.  (Sec  Dict. 
No.  80.  p.  1 5,896  and  No.  65.  p.  1-5,450 — See  Notes.) 


No.  47, 
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No.  47.        which  entail  was  recorded  in  the  Register  of  Tailzies  in  July  1722.  In  1725 

he  having  then  two  sons  of  that  mtirriage^  Laurence  and  Charles,  executed 
a  new  procuratory  of  resignation  to  himself,  and  his  son  Laurence,  and 
longest  liver  of  them,  and  after  the  death  of  the  longest  liver,  to  the  heirs 
of  Laurence's  body,  whom  failing,  to  Charles  and  heirs  of  his  body,  whom- 
failing,  to  the  same  series  of  heirs  that  he  had  called  -by  the  deed  1 722, 
with  and  under  the  whole  limitations,  conditions,  restrictions,  and  clauses 
irritant  contained  in  the  said  bond  of  tailzie  1 722,  and  appointed  that  the 
same  should  be  contained  in  all  the  charters  and  infeftments,  &c.  to  follow 
on  the  said  procuratory  and  former  bond  of  tailzie  ;  but  did  not  repeat  them 
in  this  procuratory  otherways  than  by  that  general  reference,  neither  was 
this  last  procuratory  recorded  in  the  Register  of  Tailzies ;  but  thereupon, 
and  the  former  tailzie,  a  charter  Was  expede  to  Sir  Laurence,  and  his  son 
Laurence,  and  heirs  of  his  body,  whom  failing,  to  Charles,  &c.  in  terms  of 
the  procuratory  1 125,  and  the  irritant  and  resolutive  clauses  in  the  tailzie 
1 722  were  all  inserted,  and  thereupon  Sir  Laurence^  and  his  son  Laurence, 
were  both  infeft,— Sir  Laurence  died,  and  his  son  Laurence  possessed  the 
Restate  till  1 746,  that  he  was  attainted  of  high  treason,  and  died  in  prison 
without  issue.    Charles  rtow  claims  th^  estate,  as  heir  in  remainder  by  the 
procuratory  1 725,  and  infeftment  upon  it,  agreeably  to  the  judgment  of 
the  House  of  Lords>  in  the  case  of  Captain  Gk)rdon^  No.  39.     Answered, 
The  procuratory  1 725  was  not  recorded,  and  therefore  not  effectual  by  the 
act  1685,  and  by  the  tailzie  1722 ;  the  claimant  had  not  a^emainder,  but 
was  called  to  the  succession  only  as  heir'^male  of  that  marriage  after  his 
brother,  nor  could  the  diBxter  proceed  on  the  tailzie  1722,  wherein  neither 
his  brother  nor  he  were  named,  and  far  less  did  it  vest  any  fee  in  his 
brother.    Replied,  Though  by  the  law  of  Scotland,  tailzies  were  ineffectual 
against  singidar  successors  unless  they  w»e  recorded,  yet  the  law  of 
England  must  be  the  rule  of  judging  in  this  case,  where  recording  is  not 
necessary,  and  by  that  law  he  had  a  right  in  remainder ;  nor  is  it  necessary 
by  that  law  that  the  forfeiting  person  should  be  disabled  to  alien,  or  to 
^Bsappoint  the  remainder ;  for  there  entails  can  be  defeated,  and  docked 
by  fine*    2rfo,  Even  by  the  law  of  Scotland,  it  was  not  necessary  to  record 
the  procuratory  1725,  because  the  tailzie  1722  was  recorded ;  for  if  an  heir 
of  entail  were  settling  his  estate  on  his  eldest  son,  it  is  not  necessary,  nor 
even  practised,  that  that  settlement  should  be  recorded ;  or  if  Sir  Laurence 
had  assigned  the  procuratory  1 722  to  his  son,  he  needed  not  have  either 
repeated  all  the  limitations  of '  the  entail  in  that  assignation,  nor  have  re- 
corded the  assignation  in  the  Register  of  Tailzies.    Duplied,  to  the  first, 
Did  that  argument  hold,  such  as  lurnmatm  substitute  in  Scotland,  even 
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ia  simple  and  naked  destinations  of  succession,  would  have  the  same  privi-  No.  47. 
lege  with  remainders  in  England,  and  be  safe  against  the  forfeiture  of  the 
heirs  in  possession ;  but  the  law  is  not  so,  and  our  land  rights  in  Scotland 
must  be  judged  by  the  laws  of  Scotland  in  case  of -forfeitures,  as  well  as 
in  other  cases,  but  by  analogy  to  the  laws  of  England.  That  in  England, 
heirs  of  entail  were  saved  against  forfeiture  at  first,  only  in  virtue  of  the  st^ 
tute  de  donis  conditionalibits,  which  made  them  unalienable,  and  the  lawyers 
devised  the  method  of  docking  them,  yet  they  still  remained  in  construc- 
tion of  law  unalienable,  and  therefore  not  forfeitable  till  the  statute 
Hen.  VIII.  that  mad^all  estates  of  inheritance  forfeitable,  but  with  a  salvo 
ci  remainders ;  so  that  still  the  foundation  is  being  not  directly  alienable ; 
und  therefore  every  estate  of  inheritance  in  Scotland  that  is  directly  alienable 
may  also  be  forfeited,  for  where  it  is  so  alienable,  no  estate  could  at  the 
time  rf  the  grant  or  entail  be  created  or  vested  in  the  substitute.  To  the 
second.  That  it  was  the  procuratory  1 725  on  which  alone  the  resignation 
was  or  could  be  made,  though  the  reference  to  the  tailzie  1 722  was  suffi- 
cient warrant  for  taking  into  the  charter  the  limitations  in  that  tailzie,  and 
therefore  that  procuratory  should  have  been  recorded ;  and  they  quoted 
two  judgments  of  this  Court,  10th  January  1751,  marked  voce  Forfeiture, 
dismissing  two  claims  of  the  estate  of  Kinloch  Nevay  on  entails,  because  not 
recorded.    Thf  Lords  dismissed  the  daim. — Affirmed  in  Parliament. 


1 752.    Kcyoemhcr  28.     M*Culloch  of  Barholm  against  M*Culloch. 

M*CuLLOCH  of  Barholm,  at  different  tiities  made  several  ridiculous 
entidls  <^  his  estate  upon  his  own  children,  whereby  he  allowed  only  a 
small  pitiful  aliment  to  his  heirs  of  entail  for  a  great  number  d£  years,  and 
settled  the  rest  in  trust,  the  rents  to  be  kept  and  applied  in  purchasing 
<^ther  lands,  and  entailing  Aem  on  the  same  series  of  heirs,  whereby  his 
heirs,  after  some  generations,  might  have  a  great  estate,  and  the  heirs  in 
the  mean  time  starve.  This  entail  we  unanimously  reduced.  Interest  rei- 
jncbUcee  ne  quis  sua  male  tUattir. 


No.  48. 


2  752.    July  24f,  December  5. 

AxEXANDER  LESLIE  of  Fiudrassie  against  Leslies- 

An  entail,  framed  by  a  country  gentleman,  without  advising  with  any        N^o.  49. 
person  of  skitt,  and  very  inaccurate  and  perplexed  in  some  of  the  remoter 

4  K 
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Xo  49,         substitutes,  and  sev^^al  other  clauses  of  stile,  so  as  to  make  it  in  some  part 

doubtful  whether  his  eldest  son  was  a  disponee,  or  only  an  heir  of  entail, 
it  was  quarrelled  by  the  eldest  son  for  uncertainty  and  perplexity ;  and 
2r//7/,  lie  insisted,  that  as  the  limitations  w^ere  only  on  the  heirs  of  entid, 
they  did  not  affect  him.  As  to  the  first,  it  was  observed  that  it  would  be 
dangerous  to  reduce  an  entail  for  uncertainty,  because  the  tailzier's  meaning 
was  doubtful  in  some  events  that  had  never  yet  happened,  nor  were  likely 
to  happen,  where  it  is  plain  as  to  the  succession  of  many  of  the  first  sub- 
stitutes and  heirs-male  of  their  bodies  ;  and  as  ta  the  second,  That  however 
inaccurately  expressed,  it  appeared  that  the  tailzier  meant  his  eldest  son  to 
succeed  only  as  an  heir  of  entail  under  all  the  restrictions  and  limitations. 
The  Court  was  much  divided,  and  repelled  the  first  reason  of  reduction, 
six  against  five,  and  the  President  and  one  did  not  vote ; — but  they  found 
the  eldest  son  not  limited,,  by  the  President's  casting  rote. — ^Vdliered  {»to 
both  points. 


Nok50. 


1753.    FehrrMvy  9.    James  Hay  agaimt  His  INIajesty's  Advocate. 

Mil  Adam  Hay,  Minister,  tailzied  his  lands  of  Aslead  to  his  grandson,. 
Adam  Hay,  by  his  eldest  son  deceased,  whom  failing,  to  James  his  second 
son,  with  irritant  and  resolutive  clauses  of  all  debts  and  deeds  to  disap 
point  the  heirs  of  tailzie^  but  without  any  express  prohibition  to  alien,  or 
any  irritancy  of  the  contravener's  right.  A  charter  passed  on  this  entaB. 
by  the  purchasers  of  the  estate  of  Marr  as  superiors,  but  no  infefhnent  w«is 
taken,  nor  was  the  tailzie  recorded  in  the  Register  of  Tailzies.  Adam  Hay 
the  disponer  was  attainted  of  high  treason,  and  the  estate  surveyed ;  and 
James  Hay,  the  second  son,  entered  his  claim  as  heir  of  entarF,  or  rather 
as  having  right  to  the  remainder,  agreeably  to  the  judgment  of  the  House 
of  Lords  touching  the  estate  of  Park^  No;  S9;  Answered,  This  entail  con- 
tains neither  a  prohibition  to  alien,  nor  any  irritancy  of  the  eontravener's 
right,  and  is  neither  completed  by  infeflment,  nor  recorded  i»  the  Register 
of  Tailzies,  and  therefore  not  effectual  against  either  creditors  or  purchasers, 
and  much  less  against  the  Crown  in  the  case  of  forfeittirej  which  makes  8 
material  diflference  betwixt  tliis  case  and  the  tailzie  of  Park,  which  was 
eomplete  in  all  the  forms^  necessary  by  the  law  of  Scotland ;  and  severrf 
such  claims  have  been  dismissed  by  this  Court,  because  the  tailzies  were  not 
registrated  or  not  effectual  against  creditors.  RepEed,.  When  these  daims 
were  dismissed,  the  Court  thought  that  these  cases  behoved  to  be  judged 
according  to  the  law  of  Scotland,  and  therefore  sustained  Captain  Gordon's 
daim  dimply ; — ^but  the  House  of  Lords  thought  that  they  must  be  judged 
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l)y  the  laws  of  England,  and  therefore  sustained  the  Captain's  claim  only  No,  50. 
to  the  remainder,  after  failure  of  the  sons  of  the  forfeiting  person ;  and  it 
is  notour  that  in  England  there  is  no  register  for  entails,  and  that  no  irritant, 
or  even  prohibitive  clause  are  necessary  to  complete  a  right  in  remainder. 
2dOt  So  long  as  the  tailzie  remains  a  personal  deed,  it  is  good  against  ere* 
ditors,  even  without  registration,  as  was  found  by  the  House  of  Lords  in 
the  case  of  Denholm  of  Westshiells ;  and  in  the  case  Craig  of  Riccarton, 
they  fomid  a  tailzie  effectual,  though  it  contained  no  irritancy  of  the 
contravener's  right.  Answered,  The  very  foundation,  saving  remainders 
and  reversions  from  forfeiture  in  England,  is  that  they  are  considered 
as  separate  estates  vested  in  the  remainder  men  and  donees  at  the  very  first 
constitution  of  the  entail,  and  quite  independent  of  the  heirs  of  entail,  and 
that  never  w^as  in  these  heirs,  and  which  therefore  tliese  heirs  cannot  alien 
or  prejudge ;  and  how  soon  the  estate  in  tail  is  spent  or  determined  by  the 
failure  of  issue  of  the  ten&nt  in  tail,  the  remainder-man  takes  the  estate- 
not  by  descent  or  succession  to  him,  but  as  a  purchase ;  and  though  by 
certain  devices  of  fines  and  recoveries,  (that  is  by  certain  feigned  or  simu- 
lated proceedings  and  judgments  in  Courts  of  law)  the  tenant  in  tail  may 
dock  the  entail  and  bar  the  remainder,  yet  he  cannot  by  any  deed  of  his 
own  alien  or  prejudge  the  remainder,  and  therefore  it  is  in  the  eye  of  law. 
still  unalienable ;  and  as  the  remainder-man  is  not  heir  to  the  tenant  in 
tail,  but  is  considered  as  having  in  the  lands  a  separate  estate  of  his  own, 
quite  itidependant  of  the  tenant  in  tail,  therefore,  when  all  estates  of  in* 
heritance  w^e  made  forfeitable  by  the  statutes  28th  Hen*  VIII.  and  SSd 
Henry  VIII.  when  estates  of  third  parties  were  salved,  among  these  re- 
mainders, and  reversions  were  also  named ; — ^but  that  cannot  be  applied  to 
heirs  of  tailzie  in  Scotland,  where  the  tailzie  is  not  complete  in  all  the 
forms,  and  where  the  forfeiting  person  could  by  his  own  deed  directly 
alien  the  lands.  To  the  second.  That  in  this  case  the  forfeiting  person  was 
also  heir-at-law ;  and  in  such  a  case,  to  make  a  latent  entail  not  complete, 
and  not  recorded,  effectual  against  creditors,  and  against  forfeitures,  would 
ensnare  and  ruin  honajide  ^editors,  and  make  it  almost  impossible  to  forfeit 
lands  in  Scotland,  especially  if  a  naked  substitution  is  sufficient,  which 
almost  every  disposition  and  every  charter  of  land  contains; — and  the 
olaimant's  argument  from  the  law  of  England  would  go  so  far,  for  in 
England  it  would  in  efiect  be  a  remainder ;  but  a  substitution  in  Scotland, 
though  it  were  conceived  in  the  same  words  witli  a  remainder  in  England, 
yet  it  would  in  its  nature  be  a  right  of  a  quite  different  kind  from  an 
English  remainder,  and  would  not  be  a  Separate  right  in  the  lands  distinct 
from  the  right  of  the  fiar  in  possession,  but  would  be  a  right,  or  rather  a 
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No.  50.        liope  (spes  succmionis )  to  the  same  right  that  was  in  the  fiar,  whereas 

the  difference  betwixt  a  remainder  and  the  full  property  seems  to  be  much 
of  tlte  same  kind  as  the  difference  is  in  Scotland  betwixt  a  liferent  and  a 
fee,  if  the  liferent  could  descend  to  the  issue  of  the  lifeJenter ;  and  even 
since  the  judgment  in  the  case  of  Park,  one  claim  was  on  the  Uke  objec- 
tion  rejected  by  this  Court,  because  the  entail  was  not  recorded.  The 
Lords  dismissed  the  claim. 

*^*  The  English  law  is  fact  to  me  who  am  a  stranger  to  it,  but  I  confess 
it  appears  to  me  extraordinary,  when  I  consider  the  account  that  the 
English  law  books  give  us  of  the  nature  of  remainders  and  reversions,  that 
they  are  rights  independent  of  the  right  of  the  tenant  in  tail,  that  never 
was  in  him,  and  created  at  the  same  time  with  his,  if  yet  the  tenant  in  tail 
ean  by  levying  a  fitie,  or  suffering  a  recovery,  defeat  the  remainder  or  re- 
version, without  the  consent,  and  against  the  will  of  the  persons  having- 
right  to  them,  that  is,  that  by  any  devide  he  can  alien  another  man's  right 
witltoul  his  consent,  and  against  his  will  j  and  I  confeis&  it  Beems  to  me, 
that  levying  a  fine,  though  it  bars  the  person's  issue,  does  not  bar  the  per- 
sons having  right  to  the  remainder  or  reversion  without  tlieir  consent,  that 
is,  unless  they  are  parties^  if  they  bring  their  action  within  five  years, 
4th  Hen.  VII.  24,  and  that  does  well  aecount  for  tlie  statut&s  28th  and  33d 
Hen.  VIlL,  concluding  heirs  by  the  forfeiture  of  their  ance^cM,  and  yet 
saving  remainders  and  reversions ;  but  I  have  not  yet  found  authority  suf- 
ficient whether  the  case  is  the  same  in  recoveries ;  if  it  is,  thett  Mr  Hay'^ 
claim  had  not  tlie  shadow  of  a  foundation,  and  the  judgment  in  the  ciEiseof 
Park,  so  far  as  concerns  the  substitute,  was  just ;  but  it  Seemed  a  little 
hard  tcj  put  even  the  issue  of  the  forfeiting  person  on  the  sainie  footing  with 
the  heirs  in  England,  since  doubtless  even  the  issue  of  heirs  of  entail  in 
Scotland  have  as  strong  a  right  as  a  remainder-man  h^s  in  EnglaiMi.  If,  oxt 
the  other  hand,  a  tenant  in*  tail  can  at  pleasure  by  a  common  recovery  dis* 
appoint  remainders  and  reversions,  without  the  consent  and  against  tiie 
will  of  the  persons  having  right  to  them,  I  cannot  see  the  reason  why  these 
statutes  28th  and  33d  Hen.  VIII.  made  so  gijeat  a  difference  betw^n  tliem 
and  the  issue  oi  the  forfeiting  person. 

P.  S.  By  the  new  abridgement  of  the  laW  of  England,  printed  in  ltS6,pfi^ 
265  and  548,  it  seems,  that  though  fines  cannot  bar  either  reversions  or  even 
remainders,,  yet  common  recoveries,  when  suffered  in  a  proper  manner, 
do  bar  not  only  the  issue  in  tail,  but  also  the  remainders  and  revet^oas^^; 
but  then  it  is  for  a  very  different  reason,,  viz.  an  imaginary  recompense, 
that  the  tenant  who  suffers  the  recovery  is  supposed  to  get  from  tlio 
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vouchee  in  lieu  of  the  lands,  or  other  tiling  recovered  from  him,  and  which  Ko.  ^9. 
recompense  is  supposed  to  descend  as  the  lands  would  have  done  to  the 
issue  in  tail ;  and  when  the  tail  is  spent,  to  those  having  remainders,  or 
the  reversion,  who  therefore  are  supposed  not  to  be  jM-ejudged  by  the  re- 
coveries, tliough  in  reality  nothing  is  to  go  to  them,  yet  if  the  law  sup- 
poses they  got  this  recompense  in  recoveries,  and  since  by  express  statute 
remainders  and  reversions  cannot  be  prejudged  by  fines,  that  seems  to 
me  to  be  the  reason  that  they  are  saved  from  the  forfeiture  of  the  tenant 
in  tail    (SeaDicT.  No.  134.  p.  15,602.) 


1753.     July  20, 

WiLtiiAM  GoaDOi^  against  The  Creditoks  of  Cari.ktox. 

The  estate  of  Carleton  was^in  IBS*  entailed  under  the  comiiu)n  restric* 
tion^,  but  power  given  the  heirs  to  contract  debts  to  the  value  of  half  of 
tlie  ejstatei  The  entail  was  never  completed  by  infeflment  or  recorded, 
and  debts  were  contracted  above  the  value,  for  some  of  which  adjudica- 
tions were  led  tliat  seem  to  be  expired,  and  a  ranking  and  sale  on  the  act 
1681  being  pursued,  the  next  heir  of  entail  opposed  it; — but  we  found* 
that  he  could  not  by  the  decision,  No.  37.  srip^a.  Then  William  Gordon,, 
a  remote  substitute,  opposed-  it,  and  thereupon  three  questions  occurred, 
Ifwo,  Whether  a  remote  substitute  had  a  sufficient  title  to  object?  2rfo, 
WTiether  this  entail  not  recorded,  but  stUl  personal,  and  dated  before 
the  act,  was  good  against  creditors  ?  And  8tio^  If  it  was,.  Whether  the 
expiry  of  the  legal  was  sufficient  ground  for  the  sale  ?  A&  to  the  first,,  the 
Court  thought  that  either  William  Gordon's  title  must  be  sustained,  or  his 
interest  res<H:ved  when  the  succession  shotild  devolve,,  upon  which  the  cre- 
ditors passed  from  that  objection.  2rfo,.  The  Court  inclined  to  the  same 
judgment  that  the  House  of  Lords  gave  in  the  case  of  Denholm  of  W^est- 
shiells,  and  on  the  8rf,  It  was  observed,  that  by  the  act  1081,  though 
the  estate  was  bankrupt,  it  could  not  be  sold  without  the  debtor's  consent 
while  the  legal  Waa  cuireiit,  tiU  amended  by  the  act  1 695  ;  therefore  we  re- 
mitted to  the  Lord  Ordinary  to  enquire  into  the  extent  of  annualcents.: 
(See  DicT  No*  32.  p.  15,896.): 


No.  5L 


1753.    August  9.    Majok  FouBEs  and  Miss  MaitItAND., 

Is  1 700^  Sir  Charles  Maitland  disponed  his  estate  to  his  son^  and  the  ^^' 

©ther  heirs  mentioned,  {v€H:e  Retouk)  under  these  limitations,  vi«.  That 
if  the  succession  should  devolve  to  daughters  or  heirs-female,  the  eldest 
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No,  52.        daughter,  or  heir-female,  should  succeed  without  division,  and  marry  a 

gentleman  of  the  name  of  Maitland,  aitd  bear  the  arms  of  Pittrlchie,  or  if 
they  married  a  gentleman  of  any  other  name,  then  the  said  heirs-female, 
and  their  husbands,  and  their  heirs,  should  assume  the  simame  of  Mait- 
land, and  bear  the  arms  of  Pittriohie ;  and  in  case  of  contravention,  the 
said  heirs-female,  and  their  husbands,  and  the  heirs  of  their  bodies,  should 
amit  all  right  to  the  estate,  &c. ;  and  it  shall  not  be  lawful  to  any  of  the 
daughters,  or  heirs-female,  to  sell,  annalzie,  or  dispone  the  Same,  or  any 
part  thereof,  nor  to  wadset  or  impignorate  the  same,  nor  to  burden  or 
affect  the  same  with  any  sum  above  2000  merks ;  and  an  irritancy  was 
added  in  case  of  contravention.     Mr  Charles  Maitlalid  was,  it  seems,  ad- 
vised,  that  though  his  mother  was  limited,  yet  he  was  not,  and  therefore 
altered  the  succession,  and  settled  it  on  his  two  sisters  seperatim^  without 
any  limitations,  and  failing  them,  and  their  issue,  on  Major  Forbes,  and 
other  heirs  of  the  former  entail,  and  put  the  Mi^jor  under  stricter  limita- 
tions than  the  former,  and  somewhat  whimsical.     The  Major  was  advised 
that  he  could  not  alter  the  succession,  and  therefore  raised  brieves,  in  order 
to  be  served  heir  of  tailzie  to  him,  ifc'hich  Miss  Katharine  Maitland  op- 
posed, and  alleged  that-  the  limitations  were  only  on  daughters  and  heirs- 
female,  and  that  her  brother,  though  he  truly  was  one  of  the  heirs-female, 
both  to  his  uncle  and  grandfather,  yet  was  not  called  under  that  character, 
but  as  heir-male  of  the  body  of  Jean  his  mother,  and  therefore  the  limita- 
tions  did  not  affect  him,  and  he  might  have  succeeded,  though  he  had  not 
been  nearest  heir  either  to  uncle  or  grandfather,  because  only  the  eldest 
heir-female  of  young  Sir  Charles's  body,  and  the  heirs-male  of  her  body 
are  called,  and  therefore,  if  she  had  only  heirs-female,    Jean  and  her  son 
Mr  Charles  would  have  succeeded  before  them.    2do,  In  the  clause  for 
marrying  a  gentleman  of  the  name  of  Maitland,  the  words  **  daughters,"  or 
"  heirs-  female,"  are  not  applicable  to  any  but  females.    Answered,  Heirs- 
female  is  a  law  term,  that  comprehends  not  only  all  female  heirs,  but  all 
heirs  that  are  connected  with  the  tailzier  by  females;  and  though  Sir 
Charles  could  not  call  Mr  Charles  to  the  succession  under  that  denomina- 
tion, because  he  did  not  intend  to  call  all  his  heirs-female,  nor  all  his 
daughters'  heirs  of  their  bodies,  but  only  the  heirs- male  of  their  bodies, 
yet  he  very  properly  lays  the  limitations  on  all  his  heirs-female  whom  he 
had  called  ;  and  though  in  the  clause  concerning  his  daughters'  marriage, 
the  words  "  heirs-female"  of  necessity  be  understood  only  of  females,  because 
it  can  be  applied  to  none  other,  yet  the  words  must  be  understood  in  the 
legal  sense  of  them,  where  the  clause  can  bear  that  construction  ;  and  it 
would  have  been  fruitless  and  ridiculous  to  put  the  daughters  imda:  these 
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limitations,  either  as  to  name  and  arms,  or  as  to  alienating,  if  their  issue       No.  £2. 
were  to  be  unlimited ; — and  as  Mr  Charles  was  heir-female  to  his  uncle,  he 
truly  could  not  succeed  till  he  was  nearest  heir  of  line  to  him ;  for  if  his 
unde  had  had  one  heir-female  to  succeed  to  him,  and  she  had  died  leaving 
a  daughter,  she  upon  her  mother's  death  would  have  been  called  to  the 
succession  as  eldest  heir-female  to  him ;  but  supposing  it  otherwise,  yet 
Mr  Charles  was  very  properly  nearest  heir-female  of  entail  to  him,  though 
there  had  been  a  nearer  in  blood,  as  there  may  be  heirs-male  to  a  man  of  a 
second  or  third  marriage,  though  his  heir-male  general  be  of  a  fonner  mar- 
riage ;  and  the  very  clause  touching  the  daughters'  marriage,,  shows  that 
the  heirs-male  of  their  bodies  are  included,  since  there  is  an  irritancy  laid 
on  them  if  they  bear  not  the  name  and  arms»  and  that  very  clause  is  suffi- 
cient to  imply  a  proliibition  to  alter  the  successfon,  because  it  is  impos- 
sible that  he  can  be  bound  to  his  heirs,  especially  under  an  irritancy,  if  ho 
can  change  his  heirs  at  his  pleasure.    Miss  Maitlond  alleged,.  2do,  That  a 
prohibition  to  alien  does  not  import  a  proliibition  to  alter  the  succession,. 
no  more  than  a  proliibition  to  contract  debts  imports  a  prohibition  to  alien 
or  seU,  but  vice  versa^  which  is  now  finally  settled  they  do  not^  Answered,. 
A  prohibition  to  sell  is  consistent  'with  a  power  to  contract  debt,  whereof    . 
there  are  many  instances^  and  this  tailzie  is  one,  and  so  a  prohibition  to 
contract  debt,  i&  consistent  with  a  powg-  to  sell ;  but  a  prohibition  either  to 
alien  or  to  contract  debt,  is  quite  inconsistent  with  an  unlimited  power  to- 
alter  the  succession,  at  pleasure ;  Imo^  Because  then  there  is  nobody  that  can 
take  advantage  by  that  prohibition  ;  2r/o,  The  alienation  proliibited,  is  an 
alienation  ftom  the  heirs  called  to  succeed,,  and  an  alteration  of  succession 
is  a  direct  alienation  from  them,,  and  if  that  is  in.  his.  power,,  what  is  it  he 
is  limited  in  ?  and  for  the  same  reason,  when  an  entail,  under  the  strictest 
limitations,  comes  to  the  last  tenniiiation  heirs  whatsoever,,  all  the  limita- 
tions fly  off  :^ — The  Lords  found,,  that  Mr  Cliarles  could  not  gratuitously 
alter  the  succession,,  and  therefore  allowed  Major  Forbes's  service  to  pro- 
ceed, 13tji  July  1753  p — and  on  a  reclaiming  bill  and  answers  adhered, 

%*  Upon  appeal  affirmed  in  Pai'liamcnt,   11th  Februaiy  175*.     (See 
DiCT.,  No..  31.  p.  15,396.) 

See  Drummond  against  Logan,  Xo.  17,,  voce  Peovi»io>s  to  Heirs  and 
Childhen.. 

See  Forfeiture;, 

See  Notes.. 
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TEINDS. 


1735.    February  5. 

Heeitors  of  the  Parish  of  Caldee  against  The  College  of  Glasgow.      ^ 

In  a  Taluation  the  Lordd  allowed  the  following  deductions  out  of  the 
tent ;  Imo,  Annual  repairs  of  tenants'  houses  undertaken  by  the  heritor ; 
Vidoy  The  privilege  given  the  tenants  cf  selling  peats,  and  valued  only  what 
was  proved  the  lands  could  pay  without  that  privilege ;  BtiOi  The  rent  of 
supernumerary  houses  more  than  were  neoessary  for  the  common  uses  of 
husbandry^  and  which  the  tenants  subset  to  tradesmen ;  4to,  A  dry  multure 
paid  by  the  heritor  to  anothar  mill,  whereby  the  tenants  w^e  multure  free, 
and  paid  only  the  small  duties  and  services  ;  5to,  The  tenants  got  a  privi- 
lege of  ploughing  some  meadows,  and  for  that  had  paid  a  higher  rent  for 
five  years.  The  Lords  found  the  old  and  constant  rent  the  rule.  (See 
DiCT.  No.  186.  p.  15,739.) 


1 7S6.    J'tdy  7.        Teottee  of  Mbrtonhall  against  HoGG  of  HaJrcarse. 

Chaetee  of  a  barony  conveys  all  the  teinds  incorporated  in  and  part  of 
the  barony,  though  not  mentioned  in  the  enumeration  in  the  clause  <^  com- 
*<  prehending,''  and  though  the  lands  themselves  were  not  a  part  of  the 
barony. 


1 736.    July  7.  Same  Parties* 

It  was  proved  that  the  lands  were  worth  and  formerly  yielded  only  L.8       ^^'  ^* 
Scots  per  acre,  but  were  raised  to  L.5  per  acre  by  the  heritors  inclosing,  and 
by  tlie  dung  of  a  village  built  by  the  heritor,  and  by  .pareeHing  out  the 
lands  among  tradesmen.    The  Lords  valued  them  only  at  L.S  Scots. 


1737.    January  12* 

Lyon  of  Bridgetown  against  The  Eael  q£  Staathmoee. 

The  Lords  found,  that  vicarage  though  once  due,  may  be  lost  by  the     ^^  *• 
negative  prescription. 
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1737.    February  16. 

Skene  of  Lethintie  against  The  King's,  College  of  Aberdeen; 

•  In  valuing  teinds,  the  Lords  allowed  a  deduction  out  of  the  rent  of  the 

proved  yearly  worth  of  an  heritable  tolerance  of  moss  that  the  heritor  had 
upon  another  heritor's  lands ;  2dlyy  Of  what  the  -heritors  allowed  some  of 
their  tenants  on  account  of  their  being  obliged  to.  buy  peats,  whereof  they 
allowed  the  heritors  a  proof  But  they  refused  to  give  any  deduction  of 
what  the  rent  might  happen  afterwards  to  fall  l^  reason  of  a  moss  that  was 
likely  to  wear  out.  They  also  refused  to  give  any  deductioR^  on  account  of 
malt-bams  and  malt-kilns  t^at  the  tenants^^  had  with  their  farms,  because 
these  were  ordinary  accommodations  that  all  tenants  in  that  country  had. 
Sdly^  They  inclined  ta  give  allowance  of  the  yearly  value  of  the  cot-houses 
sub-set  by  the  tenants,  if  these  cot-houses  were  upheld  by  the  heritors, 
and  therefore  allowed  a  proof  of  that  fact.    (See  Dict.  No.  137.  p.  15,739.) 


No.  6. 


No.  ^ 


"  'I'm.      ■        ■!    « 

\ 


17»7.    June  15. 

Garden  of  Lawton  against  The  MiNrsxER  of  Barry. 

Cestertian  Order  : — Lands  held  feu  of  that  Order,  but  which  had 
immemorially  paid  20  merks  of  teihds,  found  not  to  be  teind  free ;  but  the 
general  point  as  to  lands  held  of  that  Order  was  not  determined.  (See 
PiCT..  No..  108.  p.  15,721.) 


I.I  1 ' I >  ■ 


1 737.     July  27. 

Earl  of  Galloway  against  The  Heritors  of  the  Priory  of  Whithmn. 

The  question  was,,  in.  computing  what  number  of  years  would  repay  &e 
tacksman  the  augmented  stipends  he  had  paid,,  whether  interest  should  be 
counted  upon  these  payments  ?.  But  though  several  thought,  were  that  point, 
to  be  determined^  that  interest  should  be  allowed,  yet  as  there  was  no  pre- 
cedent of  the  Court's  determining  that  point,  though  they  must  often  have 
had  opportunitiies,  the  Lords  waved  it,  and  gave  a  prorogation  in  whole  of  23 
years  firom  the  expiry  of  the  former  tack,  (which  was  19  years  from  this 
interlocutor)  which  was  a  sort  of  mids,  for,  without  allowing  interest  for  the 
payments,  eight  or  nine  years  would  have  repaid  liim,  and  couoting  ip- 
terest  it  would  take  about  32  years  to  repay  him.. 


Append.  II.]  TEINDS.  [Elchies* 

1 7S7*  December  7. 

Mr  Andbew  Aerot  against  Dempster  of  Dunnichen.  ^ 

Lands  feued  cum  dedmis  mchisis^  though  no  earlier  than  1558,  are  teind 
free,  and  some  of  our  lawyers  are  in  a  mistake  in  limiting  to  feus  before  the 
Lateran  Council.  The  Court  was  unanimous  at  both  times,  80th  June  1 736 
-I— 7th  December  1737. 


1 738.    June  22-        Sinclair  of  Freswick  against  Groat  of  Wares. 

Services  not  to  be  computed  (whatever  be  their  value)  in  estimating 
teinds,  not  even  in  processes  for  payment  of  bygone  teinds ;  where  also  the 
fifth  part  of  the  rent  is  the  rule,  if  the  teinds  are  not  drawn. — Found  in  tlie 
Court  of  Session. 


1738.    December. 

Sir  John  Hume  of  Manderston  against  His  VassaliS. 

A  QUESTION  occurred  in  applying  the  act  1693,  and  that  clause  of  it  in 
favoiu^s  of  heritors  having  right  to  stock  and  teind,  who  disponed  the  stock, 
reserving  or  without  disponing  the  teind.  Whether  a  superior,  a  Lord  of 
Erection,  or  deriving  right  fix>m  him,  having  in  his  charter  both  lands  and 
teinds,  must,  to  give  him  the  benefit  of  that  clause,  making  his  teinds  not 
saleable,  prove  that  his  vassals  lands  were  feued  out  to  them  by  his  prede- 
cessors or  authors  after  they  had  right  to  both  stock  and  teind  ?  or,  if  the 
vassals  might  prove  that  their  lands  were  feued  before  the  lay  superior's  right 
to  stock  and  teind,  or  before  the  erection  ?  The  Lords  first  found  that  the 
burden  of  proof  lay  on  the  superior,  30th  November  1737 ;  but  aft;erwards 
they  altered,  and  because  they  produced  no  earlier  charter  of  their  lands 
than  1638,  whereas  the  superior  «howed  a  charter  in  the  records  in  1618, 
they  found  his  teinds  not  saleable,  and  reduced  a  decree  of  sale  that  the 
vassals  had  obtained  in  absence  against  him. 


1739.     Jamiary  10. 

The  Heritors  of  the  Parish  of  IFogo,  Competing. 

One's  having  a  right  of  teinds  in  another  man's  lands,  redeemable  by  the 
heritor  for  a  sum  beyond  their  value,  was  considered  as  a  peipetual  right, 

4L  2 


No.  ». 


No.  10. 


No.  11 
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Xo.  11.  since  the  heritor,  who  was  a  singular  successor,  would  never  find  it  bis 
interest  to  redeem  ;  and  therefore  was  allocated  before  hental^e  rights  in  the 
persons  of  th^  heritor^  to  their  owb  teinds.  And  a^  to  the  old  stipend, 
tlioxigh  this  was  the  first  stipend  modified  or  established  by  tlie  Court,  jet 
in  regard  there  were  no  free  teinds,  but  all  in  tlie  heritors  own  hands,  there- 
fore the  Lords  found,  that  the  old  stipend  should  be  aUocated  according 
to  the  former  use  of  payment ;  which  would  not  however  hold  where  the 
teinds  were  all  in  the  titular's  hands,  and  by  him  allocated  or  assigned  for 
payment  of  the  stipend  as  he  pleased. 


No.  12. 


1740.     July  16. 

The  Duke  of  Douglas  cr^iastThe  Officers  of  State., 

Where  the  parsonage  and  vicarage  are  several  benefices,  and  immemo* 
rially  neither  of  them  drawn,  &nd  only  a  small  duty  paid  for  the  vican^,  the 
rule  of  valuing  is, — the  fifth  part  of  the  rent  paid  the  heritor  fw  stock  and 
teind  ia  the  value  of  both  parsonage  and  vicarage,  and  the  vicarage  duty 
being  deducted  from  that  fifth  part,  the  remainder  is  the  value  of  the 
parsonage. 


1740.    July.       Viscount  Primrose  against  Sir  John  Dai.rymple. 

.  Valuations  by  Sub-CommissioneK^  as  to  tji©  effect  of  Hiem  by  our  law.- 
and  piiactice  when  tliey  have  not  been  approved  by  the  eommissioB  Court,, 
sse  the  Memorials  in  tliis  case.    (See  Noxes.) 


1740.     July  23.. 

^.  Douglas  of  Domock  against  The  Minister  of  St  Mungo. 

No.  14. 

Converted  services,  where  the  tenant  has  the  option  of  paying  dthw 
the  conversion  or  the  services,  not  to  be  counted  in  valuing  teinds ;  nwcTen 
2do,  are  they  computed  where  the  master  has  the  option ;,  and,  Stio,  where 
services  are  converted  without  any  fraud,  though  neither  master  nor  tenant 
have  an  option,  yet  they  ought  not  to  be  computed  in  the  rent ; — ^which  w^m 
aU  sepcrntim  founds  notwithstanding  a  former  contrary  decision  in  the  ca«e 
cf  the  A&nister  c^  Kitkuxd,  quoted  in  the  papers. 


Apfekd.  II.]  TEINDS.  fELCHiEi. 


1 740.    Detewbgr  8.       Sib  Johk  Daliiymple  against  Lord  Primrose* 

The  Lords  waved  to  determine  a  point  that  was  stirred^  whether  a  report 
by  Sub-^Commissioners  a^7io  1633  be  now  prescribed  non  titendo,  so  as  an 
approbation  of  it  cannot  be  now  pursued,  though  no  contrary  possession 
has  been  had  of  the  teinds.  (  Vide  Cases  quoted  in  Information  for  Oliphant 
of  Bachilton  against  Smith  of  Methven,  dated  July  1747. — See  Notes.) 


1742.    Jiine  I6i 

Balfour  of  Ballnmie  against  The  Officers  of  State. 

Free  teinds  in  the  King's  hands  as  come  m  place  of  the  Bishop,  ought 
to  be  allocated  befoire  heritable  rights. 


No.  15. 


No.  16. 


1743.    Decenider  16. 

« 

The  Majiquis  of  Annaxdale,  against  Trvine  of  Bonsliaw,.  and  Other 

Heritors  of  Kirkpatrick-Fle^ung. 

In  a  process  of  sale,  the  defender  produced  the  Crown^s  charter  in  1663,,  ^^*  ^'^^ 
©f  the  patronage  cum  dccimis  tarn  rcctoriis  ^[uam  vicariis^  yet  he  was  found: 
entitled  only  to  six  years  purchase  as  Patron  on  the  act  1698,  and  that  that 
charter  ga^^e  him  no  right  to  the  tithes,,  unless  he  would  instruct  that  the 
Crown  before  had  right  to  them.  In  Hie  same  process  the  Patron  insisted, 
that  because  of  a  depending  process  of  augmentation,,  so  many  of  the  tithes 
of  the  pursuer's  lands  should  be  deducted  f]K>m  the  sale  as  he  might  allo- 
cate of  augmentation,,  so  as  to  free  his  own  lands,  which  the  Court  thought 
reasonable,,  but  as  the  quantity  could  not  now  appear,  they  si  sted  further 
procedure  in  the  sale  till  the.  second  Wednesday  of  June^  that  the  process  of 
alimentation  might  qome  in«. 


1741.    February  1.. 

The  Duke  of  Buccxeugh  agawist  The  Feuars  of  Dalkeith. 

No  deduction  allowed  the  feuars  about  Dalkeith  in  valuing  their  teinds      ^^'  i^' 
on  ^ux^ount  of  the  dung  of  Dalkeith,,  whereof  the  town  could  deprive  them 
at  pleasure.     Vide  the  papers,  where  many  judgments  are  quoted  allowing 
such  deduction,  yet  this  carried  by  the  President's  casting  vote.  (See  Dict. 
No.  144.  p.  15,745.), 


No.  19. 


No.  20. 


No.  21. 
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1 744.    June  20. 

The  College  of  Glasgow  against  Sir  John  Maxwbll. 

Valuation  of  teinds  acxx)rding  to  the  present  rent^  not  excluded  by  use 
of  paymeut  of  rental  bolls.  Vide  infra  28th  February  1 753,  The  Earl  of 
Morton  and  Captain  Stewart  against  the  Marquis  of  Tweddale,  No.  85. 


1 744.    November  7.    Sir  Robert  Gordon  against  Dunbar  of  Newton. 

An  heritor  whose  lands  were  in  use  to  be  drawn  turned  them  all  into 
grass,  and  kept  them  up  so  from  1 736,  and  some  from  1 782.  He  pursued  a 
valuation  against  the  titular,  who  could  not  prove  the  true  extent  of  the 
teinds  when  drawn,  because  they  were  yearly  mixed  with  other  corns,  but 
brought  a  proof  of  the  extent  by  the  opinion  or  judgment  of  the  tenants,  and 
by  proving  the  extent  of  other  grounds  reckoned  of  equal  quality  in  the 
neighbourhood.  But  the  Lords  found  that  the  valuation  could  not  be 
stopped,  though  the  defect  in  the  proof  was  owing  to  the  laying  the  grounds 
in  grass ;  and  they  valued  the  teind  at  a  fourth  of  the  rent  of  the  stock  whidi 
was  proved,  though  they  were  satisfied  that  that  rule  must  in  these  grounds 
be  far  within  what  the  drawn  teind  with  deduction  of  the  King's  ease  would 
amount  to.  On  a  reclaiming  IhU  and  answers,  adhered.  {See  DiCT.  No.  141. 
p.  15^41,) 

1 744.    December  5. 

The  College  of  Glasgow  against  Sir  John  M ax^vell. 

Valxjations  : — In  them  the  Court  does  not  regard  small  and  moderate 
grassums ; — ^but  where  the  grassum  h  high  as  L.2400  for  a  1 9  years  tack  of 
L.500  rent,  and  400  merks  for  L.160  rent,  they  ord^ed  the  i9th  part  to  be 
added  to  the  rent. 

2efo,  Costly  improvements  having  been  made  on  a  farm  of  about  LAS 
rent,  and  on  some  barren  ground  by  building  houses,  dikes,  ditches,  &c.  which 
cost  L.2500  and  raised  the  rent  to  400  merks,  though  it  is  now  reckoned 
worth  only  200  m^ks ;  the  Lords  valued  at  the  old  rent  before  the  improve- 
ments were  made,  notwithstanding  it  was  alleged  that  that  expense  was 
already  repaid  by  the  encreased  rent. 

S/io,  The  lands  were  held  of  the  Bishop  of  GlasgoWj  and  by  their  charters 
besides  the  feu-duty,  paid  also  to  the  Bishop  a  dry  multure.  The  Lords 
deducted  that  dry  multure  from  the  rent,  because  the  tenants  would  pay  so 
much  the  higher  rent  that  they  were  liberated  from  the  astriction.  But  it 
being  afterwards  alleged  for  the  titular^  and  acknowledged  by  the  heritor, 
that  he  had  since  astricted  part  of  these  lands  to  his  own  mill,  they  found 
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there  should  be  no  deduction  on  account  of  dry  multure  from  the  rents  of     No.  21. 
lands  so  astrictedv    (See  No.  19.  supra. — See  PicT.  Na  148.  p.  15,744.) 


1744.    December  l.        The  Duke  of  Roxburgh  against  Scott. 

Valuation  in  16S£  was  sustained  as  a  perpetual  valuation  binding  on 
all  parties  having  interest,,  they  having  been  all  called,  notwithstanding  it 
was  solely  at  the  Minister's  instance,  and  in  order  to  a  modification  which 
he  obtained  at  the  same  time  by  a  different  decreet ;  though  that  would  not 
hold  now..  (See  Notes»  where  observe  the  reason  of  this  alteration  in  ouir 
law.— See  Dict.  No.  142.  p.  15,741.) 


1745.    June  26. 

The  Ministeb  of  Morbottle  against  Moib  of  Otterbuni. 

A  PERSONAL  DISPOSITION  of  landJs  and  teinds,  no  ilnieftment  having  foU 
lowed  in  the  teinds,  not  a  sufficient  title  of  the  positive  prescription  of 
them.  The  case  might  have  been  diSerent  if  the  right  conveyed  had  been 
a  patronage  or  other  office  that  gave  right  to  teinds,  but  required  Uo  infefl^^ 
ment,  or  a  long  tack.    (See  Dict.  No.  61.  p.  15,657^) 


1747.     Jidy  15. 

Maxwell. of  Middlebie  against  Tlie  Duke  of  Queensberrf. 

NEn:HEB  converted  hens  nor  chickens,  nor  the  Cess  whereof  the  tenants 
are  bound  tp  rielieve  the  heritors,  ought  to  be  counted  in  valuations.. 


1  ■  ■!■ »    i         ■        ■        W  ■     ■         I    IIJI        »  ■i.il.  L. 


No.  22. 


No.  23. 


No.  24. 


1 7.47.    December  2.. 

Lord  Mun2ie  against  The  Officers  of  State;, 

1  HAVE  somehow  omitted  a  decision  on  a  pretty  important  question,  viz.  ^^^'  ^^* 
a  process  of  approbation  of  a  valuation  made  by  Sub-Commissioners  in 
1682,  and  bearing  to  be  signed  by  their  Clerk,,  whether  such  pnocess  could 
be  now  pursued  at  the  distance  of  moi^  than  lOOyears?  First  we  repelled 
the  objection  of  prescription,,  and  afterwards  we  nepeUedaU  the  objections, 
and:  approved  the  valuation  (I  think)  SOtMuly  1746,  Murray  of  Phillips- 
haugh  against  liord  Blantyre..  And  in  the  papers  there  were  quoted  no  less 
than  ten  late  precedents  (that  is^.witiijn, about  SO  years)  of  these  old  valua- 
tions by  Sub-Commissioners  approved  by  this  Court*  And  we  gave  tlie. 
like  judgment,  2d  December  1747;  in  this.case^. 


No.  26. 


No,  27. 


No.  28. 


No.  29. 
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1 74»8.    J1//2/  5.        Crbditors  of  TiLLiBOXE,  Competing. 

Though  teinds  are  rights  distinct  from  lands^  and  require  separate  infeft^. 
ments,  yet  they  were  found  included  in  a  disposition  of  lands,  though  not 
expressly  mentioned,  upon  circumstances  sufficient  to  satisfy  the  Court  they 
were  meant  to  be  conveyed ;  and  that  in  a  competition  with  adjudgers ;  and 
in  a  ranking  and  sale  of  the  seller's  estate,  they  were  ordered  to  be  struck  out 
of  the  sale ;  but  I  believe  the  seller  had  not  an  express  infeftment  in  these 
teinds.     (See  Dict.  No.  62.  p.  15,659.) 


1 7*8.    July  1 3.    Oliphant  of  Bachilton  against  Smith  of  Methvea 

We  found  we  could  not  approve  of  a  valuation  in  1643  by  Sub-Com- 
missioners appointed  by  the  High  Commission  1641,  because  of  the  act 
rescissory,  15th  1661,  notwithstanding  the  salvo  in  that  act,  and  in  the  6l6t 
act  1661.     (See  DiCT.  No.  63.  p.  15,660— and  No.  147.  p.  15,748.) 


1749i    February  15. 

Sir  William  Daleymfle  against  The  Eabl  of  Rosbbebry. 

Reclaimikg  petition  against  an  interlocutor  174S,  was  refused  as 
incompetent,  though  we  have  no  express  act  in  this  Court  limiting 
days ; — ^but  thereafter  we  received  it,  and  made  an  act  limiting  them  to 
three  sederunt  days. 

1 749*    Naoember  8. 

Oliphakt  of  Bachilton  against  Smith  of  Methven. 

We  having)  1  Sth  July  1 748,  found  that  we  could  not  approve  of  s 
valuation  by  Sub-Commissioners  in  164S,  {xHde  No.  2T.supra^)  we  found  the 
defender  liable  fw  his  tand  for  40  years  before  the  process,  notwithstanding 
the  Minister's  discharge  produced  of  certain  sums  of  money  and  quantities 
of  victual  as  prox>ortion  of  the  teind ;  whidi  we  thought  vay  different  fiom 
the  case  of  the  Feuars  of  Denny,  where  the  discharges  boK  in  full  payment 
of  teinds ;  especially  that  here  the  Minister  had  a  decreet  of  locality  in 
1 6.50,  recorded  in  our  books  in  1 782  ;-^^-and  this  day  we  found  the  extent 
of  the  teinds  to  be  such  as  the  pursuer  had  sufficiently  proved  by  witnesses: 
— ^but  as  the  witnesses  as  to  some  lands  did  not  go  so  far  back  as  40  years, 
we  found,  that  where  the  proof  was  deficient,  they  must  be  rated  as  in 
tlie  said  decreet  of  the  sub-commission. 


J 
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1750.  January  17.    Sir  Robert  Gordon  agaiiut  Dunbar  of  Newton. 

Valuation — ^When  it  is  by  a  proof  of  the  produce,  the  fifth  part  must 
be  deducted  as  the  King's  ease,  as  well  when  it  is  in  order  to  local  a  stipend, 
or  in  a  process  of  modification  and  locality,  as  when  it  is  in  order  to  sale, 
or  when  the  teinds  are  not  saleable  to  fix  the  constant  value,  (See  Dict. 
No.  67.  p.  15,663.) 

Eod.  Die.  Same  Parties. 

Lord  Duffus,  author  to  Mr  Dunbar  of  Newton,  disponed  to  Sir 
Robert  Gordon  the  teinds  of  part  of  his  lands,  with  absolute  warrandicei 
for  payment  of  2d  Soots  of  stipend  to  the  Minister,  in  full  of  stipend  in 
all  time  coming,  and  obliged  himself  not  only  in  absolute  warrandice,  but 
to  cause  the  Minister  ratify  Dufius*s  right,  being  then  Patron.  Mr  Dunbar» 
who  is  now  Patron,  gave  in  a  locality,  localling  the  stipend  equally  and 
proportionally  on  these  and  on  his  own  lands.  Sir  Robert  objected  that 
no  more  than  2d  Scots  could  be  allocated  on  his  lands.  Answered,  Sir 
Robert  has  indeed  an  heritable  right,  but  that  cannot  totally  exeem  him. 
He  is  still  liable  proportionally  with  the  Patron's  own  lands,  and  the  dispo- 
mtion  is  no  better  than  a  decree  of  sale  would  have  been.  2^o,  The  war- 
randice  is  only  personal,  and  not  good  against  Mr  Dunbar,  a  singular  suc- 
cessor. The  Lords  repelled  the  objection,  and  sustained  the  locality.  See 
No.  33. 

1751.  February  13. 

Captain  Phillip  Anstruther  against  The  Marquis  of  Tweddale 

and  The  Officers  of  State. 

Abbacy  op  Dunfermlinb— The  teinds  of  that  abbacy  were  found 
^eable,  notwithstanding  the  annexation  in  1A93»  in  respect,  Imo,  of  the 
explanation  in  that  very  act  as  to  the  teinds ;  2(20,  in  resped;  of  the  sub- 
sequent dissolution  in  favour  of  the  Queen,  and  the  heirs  of  that  mar- 
riage ;  9tio^  of  the  generality  of  the  words  of  the  acts  1683  and  1690»  and 
the  constant  opinion  that  they  may  be  valued*  (See  Dict.  No.  69. 
p.  I5fi65.) 

1 752.  January  — . 

Spottiswood  against  Sir  Thomas  Rirepatrick. 

As  to  common  kirks,  and  the  erecting  them  into  parsonages,  and  gifting 
the  patronage,  also  as  to  the  reason  of  giving  Patrons  right  to  the  teinds 
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No.  29. 


No.M. 


No.  81. 


No.  62. 
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Xo.  32.        on  the  acts  1690  and  1693,  tv^^  Notes.    I  am  told  tlie  case  was  sub- 
mitted in  January  or  February  1753  to  Lord  Drummore. 


1 15*2,    July  22.  GORDON  against  Dunbar. 

Ao.  33.  jy  ordinary  cases  of  modification  and  localities,  at  the  instance  of  Minis- 

ters not  provided,  or  not  sufficiently  provided  to  any  certain  settled 
stipend,  the  modification  is  usually  and  justly  drawn  back  to  the  date  of 
the  sunmions,  and  the  locality,  at  least  so  far  as  the  modified  stipend  ex- 
ceeds the  former  use  of  payment,  must  of  consequence  be  drawn  back 
likewise ;  for  whatever  heritor  is  liable  after  the  locality,  there  is  the  same 
reason  for  localling  it  on  him  fi-om  the  commencement  of  the  modification. 
Notwithstanding  whereof,  the  kirk  of  DufFus  being-  a  parsonage,  and  tiie 
-^linister  in  possession  of  drawing  the  teinds  computed  as  has  been  re- 
ported worth  L.150  sterling;  Dunbar  of  Thundertown,  the  Patron, 
having,  in  terms  of  the  25th  act  1 693,  pursued  a  modification  and  locality, 
and  having  got  a  moderate  stipend  modified  in  1710,  he  proceeded  no 
further,  though  the  act  provides  that  the  Parson  shall  continue  in  posses- 
sion till  the  Patron  get  a  sufficient  stipend  modified  and  settled  on  him. 
Kut  Thundertown  paid  the  modified  stipend  Jiimself,  and  took  the  whole 
benefice,  and  drew  the  teinds  himself,  and  so  continued  till  1 787,  tbat 
iMr  Dunbar  of  Newton,  his  heir,  withheld  from  the  Minister  so  much  of 
the  stipend  as  he  judged  would  fall  on  Sir  Robert  Gordon's  lands,  though 
he  continued  to  draw  the  teinds  as  formerly,  only  Sir  Robert  had  turned 
n^iost  of  his  lands  whereof  the  teihd  was  drawn  into  grass,  at  least  the 
greatest  part  of  them.  Thereafter  Sir  Robert  pursued  a  valuation  of  his 
teinds,  which  was  but  lately  finished ; — and  Mr  Dunbar  wakens  and  insiists 
in  his  former  process  of  locality  ;  and  having  given  ill  such  a  scheme  as 
was  approven  of,  Kilkerran  found  that  the  locality  niust  draw  back  till 
1737, — and  it  might  on  the  same  grounds  have  been  drawn  back  to  1710. 
Sir  Robert  reclaimed,  and  a  doubt  occurred  to  the  Court  not  mentioned 
by  him,  viz.  Whether  the  ordinary  rule  applies  to  this  case  ?  The  act 
1 693  provides  that  the  Parson  shall  contimie  in  possession  till  a  stipend  be 
modified  and  settled  on  him,  and  so  long  as  he  has  the  whole  benefice 
and  draws  the  teinds,  there  can  be  no  place  for  localling,.  nor  even  for  a 
modified  stipend.  The  Parson  in  this  case  sliould  have  continued  in  pos- 
session till  his  stipend  was  locallcd,  as  well  as  modified,  and  the  Pfttron's 
expedient  w^as  to  take  the  whole  stipend  on  himself,  and  thereby  get  pos- 
session of  the  benefice,  and  therefore  there  was  no  reaw^n  for  drawing  back 
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the  locality,  and  it  was  the  same  to  the  other  heritors  as  if  the  Minister  No.  8S. 
was  yet  in  possession ;  but  this  point  not  being  mentioned  by  Sir  Robert, 
we  remitted  back  the  case  to  Kilkerran,  Ordinary,  10th  July  1751.  How- 
ever, when  the  case  came  again  to  be  reported,  the  Lords  made  the  loca- 
lity draw  back  till  1 7S7  only,  because  Sir  Robert's  tenants  had  turned  liis 
lands  into  grass,  though  he  let  them  no  more  than  the  stock,  and  drew  no 
greater  rent  than  he  formerly  drew  for  the  stock  when  tlie  Patron  drew 
the  teind.    See  No.  29-SO. 


1752.    July  22.     Minister  of  Cushney  agatmt  The  Heritors 

In  a  modification  and  locality,  where  the  teinds  could  hardly  afford  a 
sufficient  stipend,  and  were  therefore  more  narrowly  enquired  into,  there 
being  a  very  large  article  for  dry  multure  objected  to,  the  Lords  agreed, 
that  as  multures  are  not  teindable,  so,  if  without  fraud  they  are  paid  as  a 
dry  multure  to  the  heritor,  and  therefore  no  multure  paid  at  the  mill,  but 
only  knaveship  or  for  the  miller's  service,  it  ought  also  to  be  free ;  but  if 
to  elude  the  teind,  the  heritor  takes  what  truly  are  farms,  payable  in  name 
of  dry  multure,  that  ought  not  to  be  deducted ;  therefore,  before  answer, 
we  allowed  the  heritor  to  prove  what  multures  are  by  the  custom  of  that 
country,  and  in  his  neighbourhood,  paid  out  of  estates  of^  the  like  extent. 
2rfo,  As  to  poultry,  we  thought  that  what  aie  called  reek-hens,  which  are 
padd  by  cottars  and  others,  and  are  truly  paid  for  their  houses,  are  teind 
■free;  but  that  what  are  called  Custom  fowls,  ought  to  be  computed ;  and 
which  seems  agreeable  to  the  act  168S,  by  which  the  price  of  all  tiends  is 
to  be  rated,  consisting  of  money,  victual,  and  other  bodies  of  goods  ;  and 
therefore  in  this  case,  we  deducted  as  reek  hens  such  a  number  as  we 
thought  suitable  to  the  estate.  3fio,  We  thought  such  services  as  are 
usually  and  hana  jvAe  paid,  ought  to  be  teind-free,  though  converted, 
agreeably  to  the  decision,  2Sd  July  1 740,  Douglas  of  Domock  against  the 
Minister  of  St  Mungo;  (No.  14.)  and  we  remitted  to  the  Ordinary  to  examine 
whether  the  services  in  this  case  were  such.  We  found  all  the  other  cus- 
toms claimed,  such  as  sheep,  &c«  ought  to  be  considered  as  rent^  except 
mill  swine. 


1753.    February  9,S. 

The  Earl  of  Morton,  and  Captain  Stuart,  against  The  Marquis  of 

TWEDDALE. 

The  Earl  of  Morton,  and  Captain  Stuart,  brought  a  process  of  ^proba^ 
tion  of  a  valuation  of  their  lands  by  Sub-Commissioners  in  1 629.    Alleged, 

4  M  2 


No.  31. 


No.  S5. 
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No.  35.        The  valuation  relinquished  by  constant  contrary  use  of  payment.    And 

upon  the  proof  it  came  out»  that  the  valuation  was  of  the  Earl  of  Mor- 
ton's lands  six  chalders  victual,  two-thirds  bear,  ahd  one-third  meal,  and 
L.8  of  vicarage,  and  that  there  was  an  old  rental  for  two  boUs  and  a-haif  of 
wheat,  four  bolls  of  bear,  and  eighteen  bolls  of  best  black  oats,  and  L.8. 6s.  8d. 
for  vicarage,  and  that  the  payments  have  constantly  been  agreeable  to  the 
rental,  and  that  from  1 70S  the  eighteen  bolls  of  black  oats  had  been  let 
to  the  heritor  (Morton's  author)  at  8s.  4d.  Scots,  with  power  to  him  to 
raise  inhibition  and  pursue  spuilzies,  &c.  We  sustained  the  defences,  and 
found  that  there  could  be  no  approbation.  Next  alleged.  That  here  was  an 
old  rental,  and  in  that  case  the  valuation  is  not  by  a  proof  of  the  rent, 
«tock,  and  teind,  but  of  the  rental  bolk,  deducting  the  one-fifth  for  the 
King's  ease.  But  that  we  also  repelled,  and  thought  that  neither  party 
was  bound  by  that  rental  longer  than  they  pleased^  agreeably  to  our  judg- 
ment supra,  20th  June  1 744,  College  of  Glasgow  against  Sir  John  Max- 
well.  No.  19. 


No.  36. 


Np.  ST. 


1 753.    J^dy  4.    Beattie,  Minister  of  Marytown  offainst  The  HjbritoHs. 

W£  gave  an  augmentation  of  a  stipend,  though  the  last  modification  was 
so  late  as  1718,  for  no  other  reason,  than  that  the  stipend  then  modified 
was  below  the  minimum,  and  expressed  no  reason  iot  giving  less  than  the 
minimum;  and  the  former  decreet  was  of  consent,  being  for  six  chaldeis^ 
thirteen  bolls,  three  firlots  of  victual,  and  100  merks  money  stipend,  and 
40  merks  communion-elements,  whereby  the  Minister  had  not  the  number 
eight  either  in  chalders  of  victual,  or  in  100  merks,  though  he  wanted  only 
two  bolls,  one  firlot^  and  the  victual  was  truly  worth  much  more  than  800 
merks,  and  we  now  modified  seven  chalders  and  a  half  of  victual,  and  250r 
merks  in  money,  and  L.60  ccMnmunion-elements.  Vide  19th  November 
1 740,  No.  s,  voce  Stipend. 


1 753.    July  20.    Spalding  against  The  Heritors  of  Kirkmichael. 

Spalding,  an  assignee  of  Spalding  of  AshintuUy,  pursued  the  heritors 
of  Kirkmichael  for  their  teinds.  Ashiatully 's  right  was  a  diarter  of  resig- 
nation from  the  Exchequer  in  1615  of  his  lands,  with  the  patronage  of 
that  parish,  with  a  charter  by  King  Charles  II.  the  signature  superscribed 
by  the  Kins  on  his  own  resignation,  but  containinff  a  nmodamns  of  tlie 
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lands,  and  the  said  patronage  of  the  Kirk  cum  dednm  tan  recfariis  quam  Xo.  87. 
vicariis  ejusdem.  The  defenders  objected  to  the  charter  1615,  that  it 
could  convey  nothing  that  was  not  conveyed  before,  for  that  the  Exchequer 
had  no  power  to  alienate  the  Ring's  property,  and  that  the  charter  167& 
conveyed-  no  more  than  was  resigned,  but  he  could  neither  resign  the  pa* 
tronage  nor  the  lands.  2<%,  The  clause  cum  decimis  was  no  nu>re  than  a  « 
clause  of  stile  that  was  commonly  inserted  in  diarters  of  patronage,  when 
there  was  no  intention  to  convey  the  tithes  further  than  the  right  of  admi- 
nistration inherent  in  the  patronage,  and  that  such  appeared  to  be  the 
case  here  where  the  lands  and  patronage  are  erected  into  a  Barony,  but  no 
mention  of  the  t^ds,  nor  are  they  in  the  tenefidaSy  nor  the  dispensation 
for  taking  infeflment*  Answered,  The  novodamu^  supplied  all  former  de- 
fects,  and  gave  sufficient  right  both  to  the  patronage  ,and  teinds.  2^///,  He, 
as  Patron,  has  right  to  the  teinds  in  virtue  of  the  acts  1690  and  169S. 
Replied,  This  kirk  belonged  to  the  abbacy  of  Dunfermline^  and  was  heri- 
tably disponed  to  Queen  Anne,  King  James  the  Sixth's  Queen,  and  her 
right  ratified  in  Parliament,  and  King  Chail^s  L  succeeded  as  heir  to  her, 
and  therefore  falls  not  under  the  acts  1690  or  1693.  The  Court  agreed 
that  the  charter  1615  was  void  as  to  the  patronage ;  2d[y,  That  the  navo- 
damus  1678  did  sufficiently  convey  the  patronage; — ^but  were  greatly  di- 
vided as  to  the  other  two  points,,  viz.  Whether  the  charter  conveyed  tlie 
teinds?  or  2(//y,  If  they  were  conveyed  by  the  acts  1690  and  1693?  Some 
thought  that  both  rights  were  separately  good ;— others,  inter  quos  eg(u 
that  neither  of  them  was ; — others,  particularly  Justice-Clerk,,  that  the 
charter  conveyed  them,  but  that  they  would  not  have  fallen  under  the 
acts  1690  or  169S.  However,  it  carried  to  sustain  the  pursuer's  right,, 
though  it  was  observed  that  many  charters  contained  that  clause,  even 
when  the  Crown  had  no  right  to  the  teinds,  witness  the  Marquis  of  An- 
nandale's  charter,  mentioned  in  the  case  betwixt  him  and  Irvine  of 
Bonshaw,  16th  December  1748,  No.  17,  in  the  question,  WHiether  he  should 
have  nine  or  only  six  years  purchase?  and  that  the  vrords patranatu?n  eeclesice 
cum  decimUf  &c.  might  either  be  construed  patronatvm  eccleske  et  deci- 
viarumy  or  patronatum  eecles^idt  et  dedftms,  and  the  other  circumstances 
shewed  that  only  the  first  was  here  intended.  And  as  to  the  other,  it  was 
observed,  that  the  act  1 690  gave  no  new  right  to  the  Patrons,  that  they 
had  not  in  effect  abeady,  by  having  the  nomination  of  the  titular,  and 
bargaining  with  him  for  tacks  of  the  tithes  over  a  reasonable  stipend ;  and 
when  the  act  deprived  them  of  that  nomination,  it  was  no  more  than  jus- 
tice to  give  them  right  to  these  tithes,  and  was  on  the  same  plan  and  foot- 
ing with  the  rescinded  act  1649,  in  which  the  thing  was  put  beyoiul 
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No,  37.        question  ;  for  thereby  the  Patron  was  enabled  to  dispose  of  the  tithes  in 

the  same  maimer  as  the  Parson,  and  he  could  have  done  before,  which 
could  extend  to  no  teinds  but  what  were  part  of  the  benefice ;  and  that  the 
same  thhig  appears  by  the  next  clause  of  the  act  1690,  giving  them  the 
feu-duties  of  lands  held  of  the  benefice,  where  tlie  reason  is  expressly  men* 
•  tioned,  because  of  the  benefit  that  they  might  have  had  by  these  feu- 
duties.  But  the  superiorities  by  which  they  could  have  no  benefit  are 
given  to  the  Crown,  and  that  there  can  be  no  reason  why  the  Patrohs 
should  have  right  to  the  teinds  disponed  to  Queen  Anne,  because  the  King 
succeeded  to  her,  more  than  if  a  subject  had  succeeded  ;  and  lastly,  that 
by  the  same  argument,  Bishop's  teinds  of  churches,  whereof  a  subject  was 
Patron,  would  now  belong  to  that  Patron,  and  not  to  the  Crown.  How- 
ever, the  interlocutor  is  stopped  on  a  reclaiming  petition,  where  a  prece- 
dent is  quoted,  26th  January  1699,  Marquis  of  Tweddale  against  Sir 
David  Thoirs,  *  which  is  indeed  in  point,  if  the  Marquis's  tack  fi-om  King 
William  be  after  the  act  1690,  as  I  am  told  it  is  several  years  after;  and 
several  other  parishes  in  that  abbacy  are  mentioned  in  the  same  case  with 
this,  and  yet  the  Crown's  tacksman  possesses  the  tithes.  (See  Dict,  No.  70. 
p.  15,670.) 


1 753.    November  2 1 . 

Lord  Advocate,  and  Sir  William  Scott  of  Ancrum,  against  The 
j^o.  88.  Presbytery  of  Selkirk. 

The  Lords  found  sufficient  evidence  that  the  parish  of  Long-Newton 
was  in  1684  annexed  to  the  parish  of  Ancrum  by  a  copy  of  the  decreet  of 
annexation,  and  which  allocated  500  merks  of  the  stipend  to  the  Bishop  of 
Brechin,  with  three  years  receipts  of  the  Bishops  for  these  500  merks  by 
two  different  Bishops,  and  constant  payment  thereof  to  the  Crown  since 
that  time,  without  the  necessity  of  proving  the  tenor  of  that  decreet. 

See  1 6th  November  1 743,  Town  of  Edinbiurgh  against  Trustees  of  Mer- 
cliieston,  voce  Tenor. 

See  Notes. 

♦  DicT»  No.  39.  p.  7811. 
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TENOR. 


1T34.    January  17* 

Mr  Robert  Sinclair,  against  The  Creditors  of  Sinclair  of  Thrumster 

and  of  Briin& 

Tenor  of  a  widow's  liferent  not  proved  though  the  sasine  produced,  and 
some  evidence  to  support  it,  chiefly  because  no  possession  ever  followed. 


1 735.    Decemher  2.        Chancello-r  against  Gray. 


iS 


Though  no  special  ca^sns  amissionis  be  libelled,  nor  now  condescended 
on,  of  an  heritable  bond  whereon  infeftment  followed,  yet  in  a  proving  the 
tenor,  a  proof  allowed  in  the  usual  form- 


1786.    July  10-        Andrew  Mann  against  Isobel  Mann* 

In  a  proving  the  tenor  of  a  postnuptial  contract,  containing  extraordinary 
clauses,  viz.  giving  the  wife  the  fee  of  tlie  liusband's  whole  present  stock 
and  the  half  of  the  conquest,  and  the  liferent  of  the  whole^  failing  cliildren, 
the  only  adminicle  produced  was  a  copy  written  by  a  stranger,  and  no  spe- 
cial cast$s  amismonis  libelled,  only  the  tenor  offered  to  be  proved  by  the 
writ  of  that  copy  and  by  the  writer  of  the  contract ;  yet  the  Lords  gave  an 
act  for  proving* 


No.  I 


No.  2. 


No.  S. 


No.  4, 


171'3.    Janimry  II, 
Maxwell  of  Bamcleugh  against  Dalswinton  and  Glenriddell, 

When  documents  of  payment  or  for  restrictmg  a  claim,  may  be  admitted 
without  proving  the  tenor  of  the  contract  ?  (See  Notes — See  DiCT.  No.  56. 
p.  15,820.) 

1743.    November  16.. 

ToAVN  of  Edinburgh  agaimt  Trustees  of  Merchiestox. 

The  book  lately  found  and  given  to  the  Faculty,  was  found  to  be  per        ^^-  ^* 
se  sufficient  to  prove  the  tenor  of  a  valuation.    We  were  all  convinced  that 
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No.  5,  it  is  truly  an  authentic  book  of  record ;  and  had  we  found  so,  the  Clerk 

nnight  give  extracts  from  it,  and  this  comes  truly  to  much  the  same  thing. 
(See  Notes.) 


No,  6, 


1747.    June  11,24. 

Campbell  of  Otter  against  McAllister  of  Loup. 

Whbther  in  proving  the  tenor  of  an  assignation  in  1 664,  whereupon 
many  diUgences  by  apprizing  and  otherwise  proceeded,  so  as  to  make  it 
past  doubt  that  such  a  deed  once  existed,  "Whether,  I  say,  it  is  necessary  to 
prove  a,  casus  amissionisp  and  writer's  name  and  witnesses?— debated,  but  not 
decided.  But  we  found  the  tenor  not  proved,  because  it  was  not  only  not 
supported  by,  but  was  also  contrary  to,  and  inconsistent  with,  the  adminicles 
produced ;  and  there  appeared  reason  to  suspect  from  the  libel,  and  some 
circumstances,  that  the  pursuer  either  had  the  assignation  or  had  seen  it,  or 
some  writings  relative  to  it,  that  he  did  not  produce.  (See  Dict.  No.  58, 
p.  15,821.) 

See  Notes. 


' 
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TERCE- 


1742.    July  30. 

Relict  of  Lawson  of  Coimmuir,  Supplicant. 

A  COMMISSION  was  granted  to  Mr  Alexander  Loekhart,  as  Sheriff  in  that 
'|>art,  for  serving  a  Lady  in  a  terce  of  lands  lying  in  three  serend  Sheriffdoms^ 
to  be  executed  in  the  Parliament-House. 

See  Notes. 


TESTAMENT- 


1 734.    December  4.       Alexandee  Beand  against  Sa&ah  Beandw 

Though  one  and  the  same  deed  may  contain  both  a  conveyance  or  settle** 
ment  of  heritage  and  a  testament^  yet  where  the  prindpal  puiport  of  the 
deed  is  plainly  a  testament,  and  a  conveyance  of  an  heritable  subject  therein 
only  an  accessory,  that  conveyance  of  the  heritage  is  reducible.  (See  DicT. 
No.  17.  p*  15,941.) 


■*i  ..  >.- 


1 735.    Jaamary  8^    Aenov  tigavnst  Inglis  of  Murdieston. 

T£STAM£NT> — not  katHis  ptodtis  to  affect  a  land  estate,  even  in  prejudice 
of  a  gratuitous  disponee* 


■•vvihii 


1 785.    December  5.        Lithgow  agaiitst  Petei*. 

Testament  signed  by  notaries  never  read  to  the  deiUnct>  nor  any  scr6ll 
of  it,  reduced,  though  as  to  some  of  the  legacies  it  seemed  to  be  sufficiently 
astructed  to  have  been  agreeable  to  the  defunct^s  will.  (See  Dict^  No.  16. 
p.  15,941.) 
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No.1. 


No- 2. 


No.  S. 


A?PEND.  IL]  TESTA3IENT.  tELcmw. 


No.  *. 


No- 6. 


1 739.     February  9. 

Anderson,  and  Annan,  their  Factor,  against  Steachan. 

Testament  signed  fully  by  the  testator,  who  before  always  signed  by 
initials,  sustained,  albeit  at  signing  she  and  the  writer  leaned  so  upon  the 
table  that  the  witnesses  could  not  see  which  of  them  signed  it.  Vid€  contra 
SOth  November  1 749,  Picken  against  Janet  CroMie,  voce  Writ. 


-r-^p" 


1 740.    December  2.        Innes  against  Tarbet.. 

X'o.  5.  Testament, — altered  a  fonner  deliberate  one  made  in  Uege  ponstie.. 

The  testatrix  at  making  tlie  last  was  ppoved  not  insensible, — ^but  being 
made  on  death-bed,  and  when  the  testatrix  was  almost  m  extremis^  it  was 
brought  about  by  undue  means  by  some  suggestions  of  a  Minister. 
The  defunct  desired  it  might  be  shown  to  the  person  possessed  of  the  former 
testament,  upon  which  a  Hq  was  made  to  the  testatrix,  and  she  made  to 
believe  it  was  shewn  to  him,  when  truly  it  was  not ;  and  it  appeared  she 
had  altogether  forgot  the  terms  of  the  former  testament. — Reduced.  (See 
©ICT.  No.  18.  p.  l.{^,942.) 


1742.     February/  3. 

William  Robertson  against  Mrs  Jean  Kerr. 

Testament  written-  without  any  directions  (sa&r  as  was  proved)  given 
by  the  testator,  and  brought  to  him  by  his  wife  to  another  room  where  he 
was  sitting  on  his  bed,,  and  signed  by  him  before  two  credible  and  unsus- 
pecting witnesses,  his  Minister  and  Surgeon,  to  whom  he  told  it  was  his 
testament,  but  not  read  to  him  so  far  as  the  witnesses  knew,  and  which  he 
survived  only  ten  or  twelve  days,  being  quarrelled  only  about  18  or  19  years 
after  his  death,  when  the  Avitnesses  did  not  and  oould  not  rjemember  aB  the 
particular  circumstances  of  signing,  was  sustained,  notwithstanding  the  not 
reading ;  it  being  admitted  that  the  testator  was  in  such  health  fliat  there- 
after he  finished  transactions  of  great  moment  with  other  people,  that  he 
was  sitting  on  his  bed  when  the  testament  was  brought  him,  and  it  did  not 
appear  from  the  proof  that  he  did  not  read  it  himself  before  he  signed  it, 
though  the  witnesses,  at  least  one  of  them,  remembered  tliat  it  was  not 
read  to  him.  Vide  Mutual  Contract — ^Legitim — Writ.  (See  Dict. 
No.  20.  p.  15,942.) 


I 


Append*  IL]  TESTAMENT.  [Elchies. 


1742.    Jime  25,  BiNNiNG  against  Contie. 

Testamentary  deed  on  the  common  narrative  of  mortality,  but  made 
in  liege  pomtie,  and  conveying  both  heritage  and  moveables,  though  con- 
taining some  clauses  proper  only  to  a  testament,  particularly  some  legacies 
in  these  words,  "  I  leave  and  bequeath,"  yet  sustained  in  toto. 


1 742.    Xovemher  SO. 

The  Heius  of  Tennent  against  His  Trustees. 

Testament  by  one  greatly  afflicted  with  the  palsy,  which  affected  both 
his  memory  and  judgment,  containing  a  settlement  on  trustees  for  pious 
uses  too  intricateto  have  been  directed  by  one  of  the  testator's  circumstan- 
ces at  the  date  of  the  testament,  was  notwithstanding  sustained,  on  evidence, 
that  this  was  at  the  testator's  desire  written  in  place  .of  former  settlements 
made  by  him  when  in  perfect  health,  and  containing  only  a  few  alterations 
t)f  particular  donations  specially  directed  by  him,  and  those  alterations 
chiefly  in  favours  of  his  relations,  who  now  quarrel  this  one.  Vide  viter 
eosdem  voce  Writ. 


1743.    December  14. 
George  Fordyce  against  The  Relict  aud  Children  of  Fordyce. 

Testament  conveying  heritage,  viz.  a  tack  to  younger  children,  being 
homologated  by  the  eldest  son  the  heir,  was  after  his  death  quarrelled  by  hi$ 
son,  for  that  it  could  not  be  conveyed  by  testament,  and  the  question  was. 
If  homologation  was  sufficient  to  support  it  ?  The  Court  was  exceedingly 
doubtful,  but  it  was  sustained. 


1 749.    November  7.         Smith  against  Taylor.. 

Testament  nuncupative  cannot  be  proved  even  by  tiie  oath  of  the 
nearest  of  kin  present  at  the  time»  imless  he  promised  to  make  it  good ;  but 
sustained  as  a  verbal  legacy  to  the  extent  of  L.  100  Scots ;  and  there  being 
two  of  them,  for  the  testator  had  s£ud  that  he  left  his  executry  to  him,  (the* 
nearest  of  kin)  and  to  A.  and  B^  equally^  the  liOrds  considered  this  not  as 
one  legacy  to  all  the  three,  so  as  to  give  A.  and  B,  each  only  a  third  of  the 

4  N2 


No.  7. 


No.  8. 


No.  9. 


No.  10. 


Append  II.]  TESTAMENT.  [ELCKBt;. 

No,  10.      L.  1 00,  but  they  considered  it  as  three  different  legacies,  and  therefore  fouiwf 

A.  and  B.  entitled  each  to  L*  100  Scots.    (See  DiCT.  No.  9.  p.  6394.) 


No.  1 1  • 


No.  12. 


1751.    Jmiuary  26.  Lyon  against  GiUky. 

M*CuNN  going  to  the  West  Indies,  disponed  to  Joha  Lyon  and  John 
Gray  equally  betwixt  them,  their  heirs,  executors,,  oe  assignees,  all  his  e$tate^ 
heritable  and  moveable,  that  he  should  have  at  his  death,  reserving  power 
to  alter,  and  in  the  end  of  the  <feed  names  executors  and  universal  l^tees. 
John  Gray  died,  leaving  a  son,  James.  M^Cunn  returned  home,  and  gave 
commission  ta  John.  Lyon  and  James  Gcay  to  sell  his  estate,  and  went 
abroad.  They  sold  the  estate,  and  MKIIunn  being  now  dead,  John  LytMEi 
insisted  that  John  Gray's  interest  in  the  subject  ceased  by  his  death ;  that 
this  was  a  testamentary  settlement,  a  dimatia  mortis  causa ;  but  Lord  Dun 
i^und,  that  John  Gray's  half  devolved  ta  his  son  James.-^Adhened. 


1751,  Dec.  lOt.and  nS2,Jan.  10. 

Janet  Simpson  against  Robekt  Barclay  and  Gemmili^ 

A  TESTAMENT  cxecutcd  at  Buenos  Ayres  found  effectual  to  revoke  a 
former  entail  of  an  estate  in  Scotland,  containing  a  power  to  alter  eivm  t» 
ariiculo  mortis,  but  not  effectual  to  convey  that  estate  to  the  le^t^ ;— but  a 
writing  being  subjoined  to  the  testament,  expressing  his  anxiety  **  that  his 
<<  sister  (the  legatee)  and  her  heirs  should  enjoy  the  estate,  and  flierefore 
**  requesting  that  the  above  diisposition,.  (meaning  the  will)  might  take 
**  effect,  having  no  lawyer  to  advise  him  better  f* — ^the  Courts  by  the  nar- 
rowest majority,  found  that  writing  sufficient  ta  bind  the  heir,  and  to  sup- 
port an.action  against  him  to  denude. 

See  Notes. 


J 


AfrzKcJI.]  [ELCBoa, 


X  HIRI  ^4.CxE» 


17*4.    July  19-.      Feuaks  of  Falkirk  flg'aiiw/^  The  MiLLEH. 

In  a  question  concerning  the  thirlage  of  tiie  burgh  of  Falkirk>  whether 
it  extended  to  invecta  et  illaki^  thougli  there  cannot  be  properly  any  grana 
erescentia  in  a  burgh,  yet  because  many  of  the  feuars'  charters,,  both  M 
and  recent,  of  parts  of  the  barony,  and  of  this  town»  were  produced,  aiid 
which  comprehended  the  houses  of  almost  all  the  defenders  in  this  process, 
thirling  expressly  omnia  grana  erescentia^  and  no  more ;  therefore  the 
invecta  et  illata  were  found  not  thirled ;  and  yet  steel-mills,  for  grinding 
malt,  that  these  feuars  had  set  up,,  were  ordered  to.  be  removed  in  ten 
days,  or  otherwise  to  be  destroyed.. 


1 745.    June  IS. 

MuKRA Y  of  Broughton  against  M^Cullocu  of  Ardwell. 

Thirlage  found  sufliciently  constituted  by  coming  to  a  mill,  and  pay- 
ing in-towit  multupes,  tliough  somewhat  less  than  out-town  multures,  for 
40  years,  and  paying  all  sort»'  of  mill-services,  and  particularly  paying 
thatch  for  the  mill,  and  money  for  one  of  the  two  millstones,  with  some 
multure  decreets,  though  within  tiie-40  years,,  and  though  the  authority 
of  these  Courts  did  not  appear,,  (but  it  seems  to  be  a  barony,)  and  thougli. 
after  these  4o  years  going  to  the  mill  was  discontinued  from  1727. 

See  Multures. 

See  N0TE5..  ^ 


TITLE  TO  PURSUE. 


1752..   June  SO.    Bryson  and  Otubus  against  Wilson  and  Others. 

When  the  Seceding  Meetihg-house  was  built  at  Bristo,  part  of  the 
right  of  the  ground  was  purchased  in  the  name  of  Wilson  and  others,  who 
granted  back-bond  to  denude  in  favour  of  Mr  Adam  Gibb,  (their  then 
Minister)  and  his  successors  in  office,  and  the  persons  who  had  contributed 


No.  1. 


No.  2, 


No.  J 


Append.  II.]  TITLE  TO  PURSUE.  [Elcbiei. 

No.  1.  to  the  purchase,  or  in  favour  of  any  trustee  to  be  named  by  Mr  Gibb  aiid 
his  successors,  and  other  members  of  the  session,  and  the  said  contributors, 
by  plurality  of  voices,  in  a  meeting  to  be  called,  as  therein  dkected.  This 
congregation,  splitting  among  themselves,  Gibb  called  a  meeting,  as 
directed  by  the  back-bond,  and  otlier  trustees  were  unanimously  diosen,  in 
which  meeting  were  the  greatest  part  of  the  contributors,  but  the  trustees, 
and  those  who  jomed  them,  did  not  attend  the  meeting.  The  new  trustees 
sued  Wilson,  &c.  to  denude,  and  the  defenders  objected  that  the  congre- 
gation Was  not  nomen  Juris,  they  were  not  a  body  corporate,  neither  was 
this  seceding  session,  and  therefore  could  neither  pursue  or  be  sued* 
Answered,  That  though  the  congregation,  or  session  of  seceders,  were 
not  names  known  in  law  nor  bodies  corporate,  yet  the  contributors  could 
easily  be  ascertained,  and  they  could  sue  tanquam  singuli  either  by  them- 
selves, or  by  a  trustee  chosen  by  them,  in  terms  of  the  back-bond ; — and 
the  question  coming  first  before  me,  I  sustained  the  pursuer's  title : — But 
on  a  reclaiming  biU  and  answers,  the  Lords  found  that  the  pursuers  had  no 
legal  title  to  pursue,  their  constituents  being  no  legal  congregation. 


1 1  *■ 


1 752.     July  8. 

Pollock  and  Oth£bs,  agaimt  Maxwkll  and  Others^  of  the  Associate 
j^    2  Congregation  of  Eaglesham. 

The  like  found,  as  in  the  above  case,  and  that  the  original  trustees  had 
the  right  of  administration ;  and  in  case  of  a  sale,  the  price  to  be  divided 
among  the  contributors ;  but  here  there  was  no  obligement  to  denude. 

See  Notes. 


Al>m7X>.  H.}  -  [ELCHISSk 


TRUST. 


17SS.    December  12* 

Andrew  Spkeul,  Writer,  against  Hugh  Spreul  Crawfurd, 

Whether  the  act  1696  comprehends  transaction  for  behoof  of  infants, 
absent  persons,  and  others  incapable  to  act  for  themselves,,  or  to  take  a 
back-bond  ?  Decided.     Vide  the  Papers* 

%*  Afterwards  found  that  it  extends  not  to  these  cases,  15th  July  1741^ 
in  a  new  process  inter  eosdem. 


1734».    January  16. 
Mr  Francis  Charteris  agxiinst  The  Creditors  of  Merchistok: 

Trust-rights  by  bankrupts. — ^Creditors  left  out  for  not  acceding  to 
these  trust-rights,  cannot  be  burdened  with  the  trustee's  expense  of  dili- 
gence for  compkting  the  trust-right,  or  of  ranking  the  creditors ; — ^but  the 
trustee  will  get  allowance  of  the  common  expense  laid  out  for  behoof  of 
all  the  creditors.. 

1735..    Fehrtuiry  20. 

Captain  Chaj^mers  against  Sm  Jawes  Cunningham. 

Trustee  presumed  to  have  got  eases  where  the  conveyances  bear  in  ge- 
i^eral  certain  sums  of  money,,  without  adding  *^  equal  to  the  sums  after 
^  assigned,'^  and  these  presumed  eases^  rated  at  a-  medium  of  the  eases^ 
proved  given  of  debts  equally  preferable..    See  No..  7* 

%*Thc  same  found  5th  January  1743,  Spreul  against  Spreul  Crawfurd, 
but  honafde  possessioi^  sustained  against  repetition.^ 


f*»T'f      I    n'^    ^iii<      m*  *   %       w 


1786.    February  12. 
M'Kenzie  against  Sir  Alexander  McDonald,  and  Successors  of 
M'K£N2;{s  of  Delvin,.  and  Thci  Officers  of  State. 

Trust-infeftmekt  in  a  person  thereafter  forfeited^t  was  found  that 
the  trust-right  devolved  to  the  Crown  for  the  uses  contained  in  the  infeft- 


No.  K 


No.  ?. 


No.S. 


No.  *. 


A»s?ri>.llj  TRUST.  (Klchba 

No.  4.        ment,  and  it  was  thought  that  such  a  right  did  not  fall  under  the  act  vest* 

ing  forfeited  estates  in  the  Crown  for  the  use  of  the  public,  and  might 
tlierefore  be  adjudged,  or  otherwise  afiected  by  diligence  in  this  Court. 


No.  5. 


Uo.  6. 


No*  7. 


Na8. 


1736.    December  28.    Chaeles  Laudee  against  Geoege  Andeeson. 

An  agreement  to  communicate  the  benefit  of  eases  not  proveable  by  wit- 
nesses. 


1 738.    Jaiiuary  4. 

Teitstees  of  the  Ceeditoes  of  Colonel  Johnston  of  Graitney, 

against  The  Ceeditors. 

TeusteEs  oU  bankrupt  estates. — ^The  Lords  found  that  such  trusteesi 
though  themselves  writers  and  agents,  to  whom  a  bankrupt  disponed  his 
estate  for  the  use  of  his  creditors,  and  who  elstecuted  the  trust,  and  divided 
the  subject,  after  turning  it  into  money,  among  the  creditors,  are  not 
entitled  in  law  to  demand  any  fee  or  reward  for  their  pains. 


1738*    Jnne^U 

Caftain  Chalmees  against  Sie  Iambs  CtrNNtNOHAM. 

In  the  above  process,  No*  8,  Sir  David  Cunningham  having  purchased  an 
adjudication  of  the  estate  of  Drumgrange,  wherein  was  also  adjudged  an 
adjudication  that  Drumgrahge had  against  Gad^rth; — the  Liords  found,  that 
what  ease  Sir  David  got  in  purchasing  the  adjudication  against  Drumgrange, 
he  must  communicate  the  same  to  Captain  Chalmers,  so  far  as  concerns  the 
adjudication  against  Gadgirth,  without  distinguishing  whetl^r  his  pur* 
chase  of  the  adjudicaticm  of  Drumgrange  was  within  the  legal  or  not 


1739.    November  90% 
Ann  Ceawfued  ogwwi  The  REPEfisfiNiATivEs  of  Me  William 

Ceawfueix 

Teust&e  or  &ctw  taking  bond  in  his  own  namci  the  jus  exigendi 
descends  to  his  representatives,  but  for  the  behoof  x>f  the  constituents,  and 
any  defence  good  against  the  constituents  will  be  good  against  them.  Vide 
Factoe* 


A?PCND.  IL]  TRUST-  [ELCHlElk 


1740,    Nwentber  19. 

The  Creditors  of  the  Duke  of  Hamilton  against  The  Earl  of 

Selkirk  and  Lord  Daer. 

Tru8T-&ioh1^  hemg  made  for  pa3rment  of  the  granter's  son's  creditors^ 
«rith  power  to  <3ie  trustees  to  prefer  whom  tliey  pleased^  and  Barrhig  the 
cnditora  fiom  ail  action  i^^aiost  the  trustees ;  yet  the  trustees  dying  after 
uplifting  the  subject  without  a{^lying  it,  and  the  substitute  trustee  de- 
claring that  he  did  not  oppose  the  creditors  drawing  their  pa3rment  out  of 
that  subject ; — found  that  the  creditors  have  action  against  the  heirs  of  the 
first  trustee  deceased,  because  there  cannot  be  a  right  without  a  remedy. 


1740.    November  21.       Anderson  against  Lauder. 

Trubtee  For  transacting  debts  found  liable  not  only  to  communicate 
the  eases  of  ddbts  transacted  by  fainiy  but  to  give  the  debts  gpfted  to  him  by 
ids  motha,  and  to  which  he  was  alioqui  successUrtiSf  at  the  same  rate  that 
he  had  transacted  otliers* 


1741.    February  23.       King's  College  of  Aberdeen. 

A  SUM  was  bequeathed  for  a  mortification  for  maintaining  bursers  at  the 
King's  College  of  Aberdeen,  to  be  secured  by  the  direction  of  certain  trustees. 
Of  them  some  would  not,  or  could  not  accept,  or  were  abroad  in  foreign 
parts,  and  the  executors  wanted  to  pay  the  mone};.  Therefore  the  Mas- 
ters of  the  College  prayed  this  Court  for  a  warrant  to  them  to  uplift  and 
secure  it.  We  all  agreed  that  the  trust  did  not  devolve  on  this  Court,  and 
inclined  to  think  it  devolved  to  the  Crown.  But  then  if  the  money  were 
consigned,  this  Court  must  not  let  it  lie  dead,  but  would  order  it  to  be 
laid  out  upon  interest.  Therefcare  they  granted  the  warrant  prayed  for,  the 
petitiiHiers  giving  tiieir  bond  obliging,  not  **  them  and  their  successors  in 
«  office,"  in  the  terms  of  the  petition,  but  <'  them  and  Iheir  own  heirs  con- 
^  junctly  and  severally,"  to  report  to  the  Court  in  six  months  tlie  security 
tak^  by  them  for- the  money,  to  be  recorded  in  the  books  ot  Sessicm.    Vide 

JURJSDICTlONf  No.  21. 
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No.  9, 


No.  16. 


No.  It;-, 


AppENih.  II.]  TRUST.  [BLCfliESi 


No.  l^. 


Xo»  IS. 


NTo.  1*. 


1744..    NoveniBer  9.    SiKCLAru  of  Barrack  against  Sikclaie  of  Duih 

One  of  many  cautioners  having  a  right  or  debt  conveyed  to  him  for 
his  ovm  behoof  and  that  of  the  other  cautioners,  under  back-bond  to  con- 
vey to  any  of  them  who  should  pay  or  he  distressed;  having  acoordinglj 
conveyed  to  another  who  was  distressed,  or  threatened  to  be  distressed,  in 
order  to  do  diligence  thereupon ;  the  accepting  an  assignation  in  these 
terms  was  found  to  make  liim  Uable  to  do  diligence. 


i  7.47^    November  25. 

Creditoes  erf*  James  Duke  of  Hamilton,  agaimt  The  Heibs  of  The 

Earl  of  Selkirk,  aBd  Loud  Pencaixland,  and  the  Present  Dvss 

of  Hamilton^ 

A  DISPOSITION  by  the  Dutchess  of  Hamilton  to  certain  trustees,  {or  pay- 
ment of  her  8on%  James  Duke  of  Hiunilton^s:  creditors,  though,  it  had  very 
much  the  air  as  if  the  Dutehess  had  intended  to  leave  the  whole  to  the 
discreti<Hi- and  mercy  of  these  trustees,,  so  that  the  creditors  should  never 
have  action  against  them  or  their  heirs ;  yet  as  it  seemed  inconsirtent  that 
they  should  be  trustees,  and  yet  could  never  be  called  to  account,  the 
Lords  found  action  competent  against  the  heirs  or  these  trustees  for  their 
intromissions  at  the  instancy  of  these  creditors ; — and  also  against  the  Duke 
of  Hamilton's  substitute  trustee,  eodem  die.    (See  Diex.  No.  39.  p,  16,20r.) 

*^jj*  Affirmed  in  Parliament,  with  the  addition  of  these  words :  "  and 
'^  sustaining  the  pursuer's  title,  according  to.  the  terms  and  effect  of  tfaQ 
"  respective  ^positions  exe<;uted  by  the  lat^  Dutchess  of  Hamilton/' 


1:748-    Jnlye. 

GoRpoN  of  Buckie  against  Helen  Andjeeson,  and  Others. 

An  assignee  ih  trust,  ih  order  to  adjudge^  having  after  the  sale  of  the 
lands  received  from  the  purchaser  partial  payments,  and  because  no  scheme 
of  division  was  made  out,  granted  his  bills  for  the  money ;— -in  a  process 
betwixt  the  purchaser  and  the  persons  for  whose  use  the  adjudication  had 
been  deduced^  the  Lords  found  that  the  purchaser  could  have  no  allowance 
of  these  bills,  though  the  trustee  was  now  attainted  of  high  treason*  (See 
P1QT..N0.  40.  g.  16,208.) 


Append.  II.]  TRUST.  [Elchhss. 

1758.    January  23.        Captain  Mow  at  against  Jean  Spence.  No  15 

Thohas  Spence  purchased  a  oonsiderable  debt  on  the  lands  of  Dalvenan, 
in  name  of  Williain  Crawiiird>  and  died,  leaving  three  daughters,  Agne8> 
Jean,  and  Sophia ;  and  Agnes  and  Jean  purchased  their  sister's  share  of  the 
micoession  for  L,250  sterling.  Agnes  married  Captain  Mowat,  and  in  her 
marriage-^contract  made  over  that  debt  to  him  as  belonging  to  her ;  and  in 
the  ranldng  and  sale  of  Dalvenan,  he  claimed  that  debt  on  his  contract  of* 
marriage ;  and  for  instructing  his  deceased  wife's  right  to  it,  produced  a 
missive^letter  by  William  Crawford  the  trustee,  19th  April  1735,  (only 
eighteen  days  after  the  date  of  the  right  taken  in  his  name)  declaring  that 
the  right  was  in  his  person,  in  trust  for  her  behoof;  and  at  this  time 
Thomas  Spence  was  alive ;  and  produced  a  formal  conveyance  by  WiUiam 
Crawfurd  in  1742,  after  Thomas  Spenoe's  death,  to  Gilbert  Lautie;  and  a 
formal  back-bond  of  trust  by  Lautie  to  Agnes.  Jean  again  claimed  the 
half  as  heir-porticmer  to  her  father,  and  joint  purchaser  of  Sophia's  share. 
Lord  Minto,  Ordinary,  found  that  the  right  was  purchased  with  Thomai; 
Spence's  money,  and  that  William  Crawfurd  had  no  sufficient  authority  to 
prefer  Agnes,  and  therefore  he  preferred  Mowat  and  Jean  equally.  But. 
upon  a  reclaiming  bill,  we  altered,  and  found  (agreeably  to  the  act  1696) 
that  William  Crawfurd's  letter  and  Lautte's  back4iond  were  nufficieiit  evi«- 
dence  of  the  trust  for  behoof  of  Agnes,  7th  January  1 750.  But  upon  a  re- 
claiming petition  and  answers,  and  remit  to  and  report  by  an  accountant, 
the  evidences  or  presumptions  against  Agnes's  right  were  so  strong,  that 
there  was  no  resisting  of  them ;  particularly  that  after  Thomas  Spence's 
death,  William  Crawfurd,  who  possessed  the  little  estate  as  factor  iot  the 
daughters,  counted  to  them  equally  for  the  whole  rents ;  that  this  debt 
alone  amounted  to  L.600  or  L.700  sterling ;  and  the  whole  of  Thomas 
Spence*s  other  effects,  after  payment  of  his  debts,  was  little  more  than 
L.lOO  sterling  for  himself,  his  wife,  and  other  two  daughters;  and  yet 
Agnes  joined  with  Jean  in  purchasing  Sophia's  share  of  the  succession  at 
L.250  sterling.  Therefore  we  altered  agidu ;  and  notwithstanding  the  act 
1696,  we  found  the  tanist  in  Crawfurd's  person  was  for  behoof  of  the  father, 
and  adhered  to  Minto's  interlocutor* 


1 752.    January  22.    William  Kennoway  against  Robert  Ainslie* 

George  Ainslie,  in  1721,  disponed  his  tenements  in  Newbottle  to  his 
daughter  Jean,  and  in  1 72S  disponed  them  to  his  brother  Robert,  on  the 

4  0  2 


No.  16. 


Append.  II.]  TRUST.  [ElcsheI. 

No.  J«;        narrative  of  certain  sums  of  money  paid.    After  George*s  death,  William 

Kennoway,  the  son  of  Jean,  pursued  exhibition  of  a  back-bond  of  trust 
said  to  have  been  granted  by  Robert ;  and  Robert  compeared  with  his  dis- 
position to  defend ;  and  the  pursuer  proved  by  the  oatk  of  Mr  Patridc 
Middleton,  and  one  Junkieson,  the  existence  of  a  faai^-bond^  and  lodging 
it  with  Middleton,.  and  Robert's  getting  it  on  ^a  fiilse  token,  when  his 
brother  was  on  death-bed»  and  destroying  it.  KetmamKy  then  pursaed 
a  declarator  of  trust,  and  Lord  Dun  assoilzied,  because  of  the  act  I6M. 
Kennoway  reclaimed  ;-«-and  some  thought  the  defender  liable  on  the  head 
of  firaud.  But  othors  of  us,  inter  quoa  EgOy  thought  that  by  that  aq;iB- 
ment  every  breach  of  trust  would  be  a  fraud,  which  would  be  a  total 
repeal  of  the  act  1696 ;  and  every  trust  would  be  provesble  by  witneasei. 
But  we  thought,  that  though  that  act  requiised  a  dedocation  of  trust,  as 
the  common  law  requires  a  written  document  for  boirowed  money,  yet 
neither  that  act,  nor  the  common  law,  has  said  tliaik  where  »  badk-bond  of 
trust*  or  a  Ixmd  forlnoney  is  granted,  and  afterwards  either  camalfy  lost, 
or  robbed,  or  stolen,  that  there  lies  no  remedy ;  &r  cither  the  tenor  may 
be  proved,  or  if  tlie  granter  has  unduly  abstraetedf  or  iAtax>mitted  with, 
or  destroyed  it,— on  a  proof  by  witnesses  of  that  fact,  he  may  be  obliged  to 
repair  the  damage ;— ^md  in  the  one  case  declare  the  trust,  and  m  the  other 
decern,  for  the  m(mey,-««and  accordingly  in  this  case  the  Lords  declared  tte 
trust  a^^st  Robert  And  the  defendant  having  died  befoie  this  interlo- 
cutor^  which  we  did  not  know  at  pronouncing,  we^  after  the  {o^ocess  was 
transferred,,  renewed  it 

See  No.  5,  voce  Bona  et  Mala  Ftnus. 

See  No.  12,  voce  Husband  and  Wife. 

See  Notes. 


ApievbIL;!  [ELconsfc 


TUTOR-^URATOR—PUPII.. 


1 7S4.    July  9.        Miller  against  Dunninc  and  W£ir< 

Tutor  suspect  cannot  be  xemo^ed  on  a  summary  ounplaint,  notwith- 
standing the  8th  act  1696. 


1 7d5«    July  24. 
The  Childrei^  of  the  Earl  of  WEMYss^og^aiiwrTlieir  Brother  Mr. 
,  Francis  Chasiteris  and  His  Tutors.. 

Tutors  named  by  the  grandfather  on  the  mother's  side,  with  the  quality 
not  to  be  liable  for  tlieir  omissions,  but  only  their  actual  intromissions,  the 
Lords  d^nurred  to  find  them  liable  for  their  factor's  intromissions,  and: 

« 

upon  the  pursuer's  passing  from  that,  the  Oitdinary's  interlocutor  was 
restricted  accordingly. 


nSS.    December  S.        Graham  again^  The  Earl  of  March.' 

Tutor  cannot  alienate  heritable  debts  any  mora  than^  lands  without  the 
authority  of  a  Judge ;  but  he  may  uplift  and  discharge,  and  may  even  con^ 
vey  these  heritable  debts  to  the  reverser  or  his  singular  successors  witliout 
authority ;  but  whether,  tiiat  extends  even  to  proper. wadsets?-«-{:&«&ito..  Sed 
vide  Balfour,  Title,,  Redemption,  cap.  20.   (See  Dict.  No.. 264.  p.  16,SS9.) 


No.  1. 


No.  2. 


No..S. 


1786.     F{lb.  19i 

Scott*  of  Rossie, .  agaimt  Strachan  of  Btdgavies  and  Her  Cub atobb.  . 

Tutory  is  a  ^tuitous  office,  and  therefore  the  infant's  grandfather  by        ^^*  *' 
the  fiither,  and  grand-uncle  by  the  mother,  haying,  to  induce  a  gentl<^man . 
of  knowliedge  in  whom  they  confided  to  accept  a  tutory-dative  of  the  infant, 
become  bound  that  when  the  infant  should  pasS'  pupillarity,  she  and  her 
curators  should  allow  him  L.100  sterling  for  his  pains  and  trouble,  and  in 


Append.  IL]  TUTOR— CURATOR— PUPIL,  [ELCBna. 

No.  4.  case  of  her  death  before  that  time,  that  the  next  heir  succeeding  in  the 

estate  should  pay  or  allow  it ; — and  the  grandfather's  heir  having  after  her 
passing  pupillarity,  pursued  her  and  her  curators  to  fulfil  the  contract,  as 
being  profitably  made  for  her  utility ; — ^the  Lords  unanimously  (though 
unwilling)  found  that  the  curators  ought  not  to  allow  the  L.100  sterling. 
(See  DiCT.  No.  40.  p.  13,433.) 


JJo.  5. 


No.  6* 


No.  7. 


iJUk. 


1736.    July  30.        M'Whietee  against  Mackilvan. 

TuTpR-OF-LAW  who  was  next  successor  to  \m  pupils  a  girl  of  five  years 
old,  preferred  to  the  custody  of  her  person  before  the  grandfather  by  the 
mother's  side,  (the  mother  having  married  a  second  husband)  in  respect  he 
offered  to  aliment  gratis,  and  of  the  meanness  of  the  pupil's  forturib,  40 
merks  jp^r  annum.    (See  Dict.  No.  265.  p.  16,340.) 


Eods  Die.  .  A.  against  B. 

Pupil. — ^The  Lords  having  appointed  a  factor  for  him  in  terms  of  the  act 
of  sederunt  1 730,  they  not  only  ^ve  him  all  the  powers  in  that  act  men- 
tioned, but  also  to  serve  the  pupil  heir  to  his  predecessors,  as  they  had  for- 
merly done  in  Lord  Bargeny's  case ; — ^but  they  would  not  appoint  a  tutor 
adr  omnes  lites  in  general,  but  left  the  factor  to  apply  for  such  a  tutor  in 
every  suit  that  should  occur* 


fc>ia» 


1736.    2)€C€mber  ID.  Wauchope. 

Tutors  cannot  directly  alter  the  pupil's  succes^on  by  takii^  bonds 
s^uding  executors. 


1787.    June  17. 
jT    g  Sir  Robert  Douglas  of  Glenbervie  against  Sir  John  Scott  of  Ancrum. 

Tutors  accounts,— though  they  prescribe  in  ten  years,  yet  if  during 
the  tutory  the  tutor  take  assi^ation  to  his  pupil's  debts,  or  being  bound  as 
cautioner  in  them,  shall  pay  them,  he  has  no  action,  even  after  the  prescrip- 
tion is  run,  against  his  pupil  ante  redditas  rationes,  because  they  are  pre- 
sumed  paid  with  the  pupil's  money ; — agreeably  to  a  former  decision  9th 
iDecember  1 714,  I^Ir  James  Baillie  of  Lamington.  (DlCT.  No.  21.  p.  10,001.) 
Vide  inter  eoidem  voce  pRSSCRiPTtoN. 


Apmnd.  II.]  TtTTOR-CtTRATOlU- PUPIL.  [Elchies, 

1 1B7.    November  4.        Carmichel  against  Porteous. 

TuTOES  accounting  cannot  object  to  their  pupils*  right  to  any  of  the  sub- 
jects intromitted  with  by  them  tutorio  nomine. — ^A^.  B.  The  defect  objected 
was  the  not  confirming  executors  to  their  mother,  whereby  upon  their 
death  the  right  devolved  to  the  mother's  nearest  of  kin,  and  not  to  the 
children'9. 


1739.    Novei9iber  16. 

Watson  of  Glentarkie  against  Davidson  of  Woodmill. 

A  PUML  being  alimented  nine  jrears  in  the  mother's  and  stepfather'^ 
liouss^  and  at  her  death  leaving  her  tutor's  (who  was  her  uncle's)  eldest  son 
her  executor,  the  second  son  by  her  father's*  destination  succeeding  her  in 
her  land  estate,  the  tutor,  who  had  never  accounted  for  his  intromissions, 
and  afterwards  become  oheratus^  more  than  three  years  after  the  pupil's 
death,  granted  a  bond  of  4000  merks  as  administrator-in-law  to  his  said 
second  son  the  heir,  for  his  former  pupil's  aliment  to  her  stepfather,  his 
own  brother-in-law,  and  caused  his  said  second  son  afterwards  join  with  him 
while  minor  ih  a  corroboration  of  it.  The  Lords  found  that  tlie  aliment 
fell  under  the  triennial  prescription  of  mens  ordinaries,  (and  this  agreeably 
to  5th  July  1681,  Dickson  against  Macaulay,)  *  and  found  that  the  tutor's 
acknowledgment  by  his  bond  did  not  prove  the  aliment  resting  owing*. 
But  this,  in  so  far  as  concerns  the  prescription,  reversed  in  Parliament  4th, 
December  1 740.  Vide  the  judgment  in  Woodmill's  Petition,  loth  Januaj-y 
1741.    (See  Notes.) 


1 7S9;    December  4. 

Elizabeth.  JVI'Whiritce  against  Elizabeth  Fowler. 

Peo-tutory  inferred  from  a  general  and  universal  management  of  m 
pupil's  effects,  without  ever  assuming  the  name  of  tutor..     (See  Dict. 

No.  269^  p.  16,843.) 


■^■-•^•■■•^w 


1740.    February  21.. 
The  TuTOE-QE-LAW  of  Ederline  and  His  Eldest  Sdk,  SuppUcanti, 

Tutor  of  a  fatuous  person. — After  such,  a  tutor  had  been  served,  the, 
fatuous  person  having  recovered,  he, pursued  a  declarator  of  his  recovery  and 

•  DiCT.  No.  288.  p.  11,090. 


No.  9, 


No.  10; 


No.,  II. 


No.  12. 


ApfEND.  IL]  TUTOR-iCURATOlU-PUPIL.  [Elchiei 

No.  1 2.        obtained  decree  declaring  the  tutory  expired,  void,  and  nuU,  But  the  &tuous 

person  having  relapsed,  the  tutor  petitioned  the  Court  to  authorize  him  to 
re-assume  the  administration  of  hia  affairs.  But  the  Lords  thou^  they 
could  not  authorize  liim,  and  therefore  refused  the  bill.  Some  were  moved 
by  the  strong  words  in  the  declarator  deekring  the  tirtmy  expired^  void, 
and  null ;  but  others  l^ought,  that  a  siiziple  deelarator  of  re-oonvalesoeDoe 
without  these  strong  words  would  have  the  same  effect,  the  verjr  itfle  of 
such  tutory  being,  to  endure  donee  Deuachmentia  ma  tSbi  morte  vel  con- 
val^centia  praoiderit 


No.  IS. 


No.  14. 


No.  IS. 


1 740.    November  7.       Young  against  Watson. 

The  Lords  demiured,  whether  a  tutory  to  two,  though  not  jointly  name4 
could  subsist  if  one  of  them  did  not  accept.    (See  Dict.  No.  271.  p.  16,S46.) 


1742.    February  2S>  June  16. 

Sir  James  Dalbymple,  and  Othebs,  Tutobs  of  Agnes  Maby  Kin- 
NiNMOND,  againet  Mbs  Isobel  Sommebvxll,  Heb  Motheb. 

Six  tutors  and  curators  being  named,  whereof  the  child^s  mother  was 
sine  qua  non,  but  with  a  declaration  that  hi  case  of  her  death  or  incapadty, 
the  tutory  to  continue  in  such  of  the  other  tutors  as  should  accept,  or  major 
part  of  them ;— the  widow  thinking  that  a  different  management  would  l)e 
more  profitable  to  the  child,  declined  to  accept,  and  renounced  the  office, 
that  a  factor  might  be  appointed,  if  the  tutor-in-law  woiQd  not  claim,'wlio 
would  be  liable  in  diligence,  whereas  the  tutors  n<miinate  were  not ;— «nd 
thereupon  the  othar  tutors  insisted  that  the  tutory  still  subsisted  in  them ; 
— ^but  the  Lords  found  that  nomination  fallen,  and  appointed  a  fiictor ;  but 
this  was  altered  1 6th  June  1 74S,  and  the  nomination  found  not  fallen.  (See 
Dict.  No.  as,  p.  14,708.) 


1 742«    July  SO4        James  Dickson  against  Sarah  Torrie. 

Tutors  selling  lands  without  authority)  atid  the  poxchaser  allowed  io 
buy  in  the  debts,  and  tak^Ei  bound  to  oommunioate  the  ieases  to  the  pupil 
upon  his  ratifying  after  majority ;  the  sale  being  afterwards  reduced  for  wapt 
of  power^  (and  not  upon  lesion)  the  purchaser  was  found  not  obliged  to 
Gommuuicate  the  b^efit  of  the  eases,  since  the  sale  was  not  ratified,  but 
reduced* 


A»EN1>.  n.]  TUTOIU-CnraATOIU-PUPIL.  tELCHiES, 

13142.    Nwember  24        Paekhill  against  Geddes  of  Sootstown.  N<i>  1ft 

Tutor  omitting  to  make  regular  inventories,  and  even  several  malversa- 
tions, no  sufficient  ground  for  an  oath  in  litem. 

1 74»3.    Jamiary  20, 

SuTHE&LAHB  of  Pvonzie*  Infant^  &c.  against  His  Uncle. 

,  BuxTS  of  tutory  ftot  being  produced  and  insisted  in  at  the  day  of  com*        ^^*  *''• 
pearanoe,  wh^i  die  mother^s  relation  craved  the  diet  to  be  deserted,  the  Lotdk 
found  that  it  should  have  been  desarted  simpUcHer  and  cotdd  not  be  con- 
tinued. 


1 745.    December  9. 

Walkingshaw  of  that  Ilk,  against  William  Gkay. 

TuTOES  bdng  named  on  death-bed  by  the  father,  who  also  named  a  fac^ 
tor  to  continue  during  both  pupillarity  and  minority; — ^found  that  the  tutors 
could  not  sin€  causa  remove  the  &ctor  during  pupiUarity.  But  did  not 
determine  as  to  the  minor  and  his  curators*  powers  after  pupillarity ;  and 
the  factor  offered  to  find  caution. 


1748.    December  7.       Ro9]&»t  IqgCKis  against  David  Rennie. 

One  of  si^  tutpi9  tP  wfaptt  a  Uff£y  fif.  1000  merks  ww  left  hot  having 
accepted  the  office  of  tutor,  was  fiwnd  not  entitled  to  the  legacy,  though 

4P 


No^iS. 


1746:    June  19. 

Cbaeles  Weik,  Maltman  in  Hamilton,  against  The  Heirs  of  WillIaM 

-  HamiltoA,  Bailie  There,  His  Co-Tutoe. 

^  TuTOHfl  removed  as  suspect  for  intromitting,  for  not  making  up  inven- 
tories^  found  not  liable  far  such  debts  whereof  the  debtors  were  hisolvent 
before  the  tutory,  nor  for  debts  where  the  debtors  continued  to  be  solvent 
at  tfie  expiration  of  the  tutory,  though  they  were  very  small  debts,  not 
bearing  mmualr^it  This  found  in  a  process  of  relief. — Adhered,  and 
rftfiised  a  reclaiming  bill  without  answers.    (See  Dicr.  No.  2d6<  p.  16,S55.) 

^mm^^mtmrnmrn^^  m^— ^         i.  ■  i  ■      ii  ■!        i 

1^748.    Nffvember  S9.       Uee  again^  Liddell, 

--TuTQR»OF-LAW, — ^whenhc  is  served,  it  is  the  duty  of  the  Clerk  of  Court  No.  20. 
where  he  is  served  to  teke  the  bond  of  caution ;  but  where  the  service  never 
was  retoured,  imd  no  ^ft  of  tutory  expede,  though  the  tutor  went  on  to 
administrate,  the  Clerk  was  found  not  liable  for  neglecting  to  take  the  bond^ 
And  we  thou^t,  that  though  a  bond  had  been  taken,  yet  if  the  service 
was  not  retoured  and  a  gift  expede,  even  the  cautioners  would  not  have 
bt(niliaUe.    (See  Diot.  No.  28S.  p.  I6,85S.) 


No.  21. 


Append,  II-l  TUTORS-CURATOR— PUPIL.  [Elchies, 

No.  21 .        the  other  tutors  chose  one  of  their  number  factor  without  finding  caution, 

and  though  this  tutor  offered  to  join  with  them  if  they  would  diange  him 
and  call  him  to  account^  and  protested  not  to  be  prejudged  in  his  legacy. 


No.  22. 


No  23. 


1749.  July  18.    3Iii  Chakteris's  Claim  on  Loed  Elcho*s  Estate. 

Colonel  Charterm  having  named  four  persons  to  direct  his  heir's 
education,  whereof  three  to  be  a  quorum,  and  left  Lord  Elcho  L.  10,000 
sterling,  under  condition  that  the  Earl  of  Wemyss,  his  fitther,  nor  no  other 
person,  should  interpose  in  or  hinder  his  heir  Francis  Wemyss  his  education^ 
under  an  irritancy  of  the  L,  10,000  in  case  of  contravention ;— <»  Lord 
Elcho's  forfeiture,  Mr  Francis  Wemyss,  now  Charteris,  gave  in  a  daim  claim- 
ing the  L.  10,000  (wliich  had  been  paid  to  Lord  Elcho  and  Earl  of  Wemyss's 
heritable  bond  taken  for  it)  because  the  Earl  of  Wemyss  had  contravened 
and  meddled  in  the  claimant's  education.  A  proof  before  answer  being 
allowed,  by  which  it  appeared  that  of  the  four  nominees  only  the  Earl  of  Day, 
now  Duke  of  Arjgyle,  had  accepted  or  taken  any  concern  in  the  claimant's 
education,  therefore  the  claim  was  dismissed.  See  the  papers,  where  the 
question  is  argued.  Whether  a  nomination  of  tutors  with  a  quorum^  subsists 
though  a  quorum  fail  or  do  not  accept  ?  and  sundry  decisions  on  both  sides, 
which  we  thought  did  not  apply  here,  where  the  testator  had  no  power  to 
name  tutors,  and  eoiUd  only  bribe  the  father  to  Submit  to  his  nomination 
by  a  donation  under  an  irritancy,  and  so  the  question  was,^  Whether  that 
irritancy  could  be  extended  further  than  lie  had  expressed  ? — ^Adheied. 

1751.  Feb  19-    Johnston  of  Straiton,  agahist  Crawfued  and  Othebs. 

Johnston  of  Straiton  in  liege  poustk  appointed  tutors  and  curators  to 
liii^  children,  three  to  be  a  qiwmm^  and  his  wife  sine  qua  mm.  The  word*, 
were ;  "  with  power  to  them,  or  any  two  of  them  with  the  said  mother.** 
On  death-bed  he  made  a  new  nomination,  learing  out  erne  and  adding  four 
more,  and  three  to  be  a  quorum^  but  no  mention  of  a  sine  qua  non^aBd  em« 
powered  the  first  named  to  accept  upon  either  the  first  <x  last  R<»ninationi^ 
After  expiring  of  the  pupillarity„  the  mother,,  in  order  to  get  fi«e  of  Ae 
nominees^  renounced  the  office  of  curatory,  and  the  minora  raised  jedicts  to 
Qhoose  curators^  because  the  nomination  oa  death-bed  could  not  bar  ihem* 
Some  of  the  nominees  opposed  and  adisocated  tbe  bneves^  and  insisted  that 
tj^e  nomination  in  liege  poustie  was  not  fallen^by  the  mother's  renunciatuxi, 
though  she  was  sine  qua  nan ;  Sfrfo,  That  having  executed  a  nomination  of 
curators  in  li^e  jfousiie,  the  defunct  coiQd  validly  alter  xmd  model  it  on 
death-bed.    But  we  repelled  both,  and  remitted  back  the  edict.. 

See  NoteSv 
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ULTIMUS  H^RES. 


Ferguson  offainsl  The  Officers  of  State. 


Ferguson  pursued  the  Crown  as  uUimus  hccres,  and  the  Officers  of  State,  ^^'  ^* 
to  cognosce  certain  debts  due  to  him  by  the  defunct  as  the  price  of  cattler 
com,  and  others  sokL  As  to  many  particulars  we  found  the  libel  prOTed 
and  decerned ;  but  as  to  several  others,  whereof  he  indeed  proved  the  de- 
Every,  but  not  qiiotitulo  whether  in  sale  or  in  payment  of  debts,  or  for  wh«t  ' 
other  cause,  we  found  the  libel  not  proved,  agreeably  to  3d  February  1672, 
Scot  of  Gorrinberry,  (Dict.  No.  624.  p.  12,727,)  andStair*s  Institutes,  B.  4. 
T.  SO,  §  9.    Thare  was  no  compearance  for  the  Officers  of  State. 


175S.    JulifU 

Mr  John  Goldie  agaiiisl  Murray  of  Cherrytrees's  Trustees. 

Professor  Goldie  having  obtained  a  gift  of  tiUimti^  hasres  of  his  niece 
Margaret  Morison  of  Maison-dieu,  pursued  declarator,  which  was  opposed 
first  by  the  deceased  Murray  of  Cherrytrees,  and  now  by  his  trustees,  (de 
quo  vide  voce  Process,)  who  had  obtained  a  disposition  firom  her, 
which  was  both  in  her  minority  and  death-bed ; — ^both  which  the  donatar 
objected ;  and  Chenrytrees,  on  the  other  hand,  alleged  that  neither  of  these 
coidd  be  objected  by  the  dcmatar; — not  death-bed,  because  the  Crown  was 
not  tiruly  heir,  but  only  quasi  vJtimus  hosres,  and  took  the  estate  as  bona 
vacantia  that  had  no  owner,  and  death-bed  can  only  be  objected  by  the 
heir ; — and  for  the  same  reason  neither  could  the  donatar  object  minority ; — 
and  likewise  because  there  was  no  prejudice,  as  the  defunct  had  reserved 
powefr  to  alter ;  ado.  They  objected  Certain  qualifications  of  subreption  and 
obreption  to  the  gift  itself  needless  to  be  recited ; — and  I  mention  it  only 
because  of  a  doubt  that  was  made,  whether  subreption  or  obreption  is  com- 
petent to  one  who  has  himself  no  right  from  the  Crown  ? — ^for  the  dFect 
would  be  only  to  make  the  right  revert  to  the  Crown,— ^nd  Cherrytrees  had 
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no  interest  in  that  question.  However,  we  did  not  detennine  that  point, 
because  we  thought  the  qualifications  not  sufficient,  and  therefore  repeDei 
them.  And  we  found  that  the  pursuer  had  a  good  title  to  challenge  the 
disposition  as  on  death-bed ;  but  the  other  point  of  minority  we  did  not 
decide ;  though  if  the  minor  herself  could  have  reduced  it,  which  I  think 
she  could,  then  that  right  went  to  the  Crown  as  tUtimiLS  hares.  (See  DiCT. 
No.  S.  p.  SI 88.) 


See  Notes. 
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USURY. 


^    1741.    Jvly  IS.       Hamilton  against  Captain  Cleland. 

Usury,  by  taking  paym^it  oS  aanualrents  he&xe  the  term— we  found  in 
this  case  no  suffident  evidence  c^  usury.    (See  Dict.  No.  S4i.  p.  16,428.) 


1 742.    January  5.  Blair  agamM  Blairs. 

An  infeftm^t  of  ttnnuakent  taken  in  1 709  at  the  rate  of  six  per  cent. 
when  tiie  statutory  interest  was  six  per  cent.,  but  the  debtor  allowed  reten^ 
tion  of  (me  half  j9^  cetU.  fonxod  to  be  no  usury ;  2do,  The  creditor  having 
exacted  mx  per  cent,  till  1 722,  which  was  tisury ,  yet  he  being  dead,  the 
penal  ecmsequences  found  to  cease  against  his  heir,  who  was  found  only 
obliged  to  discount  the  sums  over-paid. 

See  Notes. 
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1 786..    pehruary  14.    Ann  Johnston  against  James  Affleck.. 

Discharge  general  does  not  include  a  debt  formerly  assigned  by  the 
granter>  though  the  assignation  was  not  intimated. 


\ 


1749.    January  n..       Pkemticxs  «^in«f  Catherine  Malcom. 

A  WIFE  being  prodded  to  a  jointuxe  out  <^  lands,  her  husband  executed 
a  gratuitous  bond  of  proTiaon  to  her  of  L.1000  sterling,  provided  that  if 
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No.  9.  she  accepted  of  tliat  bond»  it  should  be  m  full  of  all  her  demands,  and  died; 
I  think,  before  Martinmas.  The  wife  did  not  long  survive  him;  but 
before  she  died,  she  was  advised  to  take  infeftment  on  her  jointure  lands, 
and  for  that  end  got  a  precept  of  sasine  from  the  superior,  and  was  infeft, 
and  soon  after  died,  without  receiving  any  rents ;— and  her  executors  sued 
for  the  Liooo  sterling  bond ; — ^but  the  Court  found  that  there  lies  now  no 
action  for  the  L.1000  sterling. 


1758.    February  15. 

Mr  Patrick  Haldane  against  The  Duke  of  Douqlas. 

^^'  ^*         Lady  Jean  Douglas  was  creditor  to  her  brother,  1st,  In  a  bond  of 
provision,  in  the  usual  form^  by  her  father,  the  Marquis  of  Douglas,  for 
20,000  merks  and  interest ;  2c%,  An  additional  bond  of  provision  by  the 
Duke  her  brother  for  80,000  merks  and  interest,  in  the  1719,  but  revocable 
at  the  Duke's  pleasiu*e ;  Sdly^  After  the  death  of  the  Marchioness,  their 
mother,  he  gave  her  a  bond  for  an  additional  annuity  of  about  L.161, 
makings  with  the  interest  of  the  two  former  bonds,  (which  are  therein  re- 
ferred to)  L.800  sterling,  payable  quarterly  during  his  pleasure,  l-eserving 
power  to  revoke,  so  far  as  concerned  the  additional  annuity,  and  reseiring 
power  to  impute  any  payments  made  by  him  in  part,  to  account  of  the 
said  bonds  of  provision.    In  17S8  and  17S0,  the  Duke  had  lent  her  L,750 
sterling  on  two  bonds,  in  common  form,  bearing  annualrent  and  penalt}' ; 
but  notwithstanding  thereof,  he  paid  up  het  L.SOO  sterling  regularly  till 
Whitsunday  1 749  inclusive,  and  from  that  time  stopped  all  payment  of 
interest  or  annuity.    Lady  Jean  becoming  debtor  to  Mr  Patrick  Haldane 
in  L.500  sterling,  and  to  William  Robertson  in  L.200  sterling,  in  1 743 
and  1 747,  she,  for  their  security,  assigned  to  Mr  Haldane  her  &ther*s  bond 
of  20,000  merks ;  and  they  also  arrested  in  the  Duke's  hands,  in  order  to 
carry  the  other  30,000  merks  and  annuities,  or  any  other  debts  due  by 
him,  for  payment,  or  furthcoming.   The  defence  was,  that  the  80,000  merks 
was  revocable,  and  revoked  by  formal  revocation  in  June  1 152,  as  they 
had  in  effect  been  before  revoked  in  1 749  by  his  letter  to  Mr  Stewart,  dis- 
charging all  further  payments ; — and  as  to  the  father's  bond,  that  it  was 
much  more  than  compensated  by  Lady  Jean's  two  bonds  of  L.750  sterling* 
and  interest  thereof    Answered,  The  pursuers  were  ensnared  by  the  an- 
nuity bond  referring  to  the  two  former  bonds,  without  mentioning  that 
they  were  revocable ;  Qdo,  Both  the  interest  of  the  S0,000  merks  bond, 
and  additional  annuity  of  L.16I  due  till  actual  revocation  in  1752  notified 
to  Lady  Jean,  and  stopping  payment  not  sufficient,  which  was  agreeable  to 
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the  judgment  both  of  this  Court  and  the  House  of  Lords,  betwixt  James  No.  8< 
Marquis  of  Annandale  and  the  Marchioness,  touching  the  rents  of  lands 
assigned  by  Marquis  William  to  his  son,  revocable  at  pleasure,  and  after- 
wards intromitted  with  by  Marquis  William's  factor  by  his  order,  and  after- 
wards revoked  by  him,  but  that  revocation  kept  in  his  own  cabinet; — ^this 
Court  found  his  relict  and  executrix  liable  till  the  date  of  the  revocation ; 
Stio,  The  compensation  passed  fix)m  by  continuing  payment  of  the  L.SOO 
sterling  yearly  since  1 736  to  1 749 ;  at  least,  4to,  It  can  only  be  sustained 
for  the  capital  of  the  L.750  sterling,  but  not  the  interest.  The  Court  sus- 
tained the  defence  against  the  additional  annuities,  because  they  were 
payable  only  during  pleasure;  and  sustained  the  compensation  of  the 
20,000  merks  by  Lady  Jean's  two  bonds ;— but  found  the  interest  of  the 
90,000  merks  bond  still  due  till  the  date  of  the  Duke's  revocation, — ^28th 
December  (signed  the  29th)  J  752.  But  upon  a  reclaiming  bill  for  the  pur- 
suers,  found  even  the  additional  annuities  due  till  actual  revocation.  At 
pronouncing  the  interlocutor,  the  Duke's  doers  produced  his  letter  to  IMr 
Stewart,  discharging  further  payments,  and  Lady  Jean's  answer  of  Mr 
Stewart's  letter  to  her,  notifying  it  also  in  July  1 749^ ;  thereupon  found 
that  no  annuities  were  due  after  Whitsunday  1 749 ;  and  sustained  the  com- 
pensation on  Lady  Jean's  two  bonds  and  interest,  to  extinguish  the  20,00O 
merks  and  interest,  and  also  what  interest  is  due  of  the  80,000  merks,— 
ISth  February  (signed  1 5th)  175S.  But  a  reclaiming  bill  is  still  depending 
as  to  the  compensation,  where  the  pursuers  insist  that  it  must  apply  at  the 
date  of  the  concourse  in  1 728,  notwithstanding  that  the  interest  of  the 
20,000  merks  was  paid  and  received  till  Whitsunday  1 749. 

See  Notes. 
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VIS  ET  Mi;TUS. 


1749.    February  2*. 

Baxters  of  Canongate  and  Lsith  against  Tenants  of  Winton. 

The  Rebels,  ih  1 745,  appointed  a  factor  on  Winton  estate,  and  com- 
pelled the  tenants  to  pay  their  farms,  mider  the  pain  of  military  execu- 
tion. Of  these  farms,  they  sold  SOO  boUs  to  six  baxters  in  Canongate, 
at  L.  68>  the  boll,  who  paid  them  the  money,  and  got  the  Actor's  dis- 
t^harge  in  name  of  them  all ;  and  other  600  bolls  they  ordered  three  bar- 
ters in  Leith  to  bake  into,  biscuit  for  their  army  under  the  pain  of  mili- 
tary execution.  The  tenants  pursued  all  these  baxters,  whose  defence 
was,  fwoe  and  fear.  The  pursuers  proved  the  delivery  of  their  wheat  to 
ithe  baxters,  and  for  part  of  the  800  bolls  produced  receipts  signed  by  all 
the  six  Canongate  baxters ;  but  for  other  parts  of  it,  the  receipts,  some 
only  by  one,  some  by  two,  some  by  three  of  them*  The  Leith  baxters 
proved  the  force,  and  produced  the  order  on  them,  under  the  pain  of 
military  execution,  only  they  coidd  not  prove  the  identity,  that  it  was  the 
individual  wheat  delivered  by  the  pvirsuers,  that  they  so  manufactured 
and  delivered  to  the  Rebel  army,  and  the  last  parcel  was  delivered  to  late^ 
that  it  could  hardly  be  manu&ctured  before  they  marched*  These  baxters 
were  assoilzied,  they  giving  their  oaths  in  supplement  that  th^y  had  ma- 
nufactured and  delivered  the  whole  to  the  Rebd  army,  exoept  as  to  the 
last  parcel,  as  to  which  ordered  them  to  condescend  hotv  they  disposed  of 
it.  But  the  Canongate  baxters  did  Hot  prove  the  force;  and  as  they 
could  not  pretend  bona  Jides^  we  found  them  liable  for  the  whole  current 
prices,  without  regard  to  the  sums  they  had  paid ;  and  as  tliere  appeared 
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No.  I.  on  the  whole  a  sort  of  copartnery  among  them,  we  found  them  liable  con- 
junctly and  severally ;  though  at  the  first  hearing,  fodeed,  we  found  tima 
liable  only  each  man  for  what  he  himself  received.  (See  DiCT.  No^SU 
p.  16^14.) 

See  Notes. 
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WADSET. 


1784.    February  IS. 

BoGUE  of  Dorwell  against  Mitchell  of  Whistonbum. 

Wadset  for  6000  merks  in  1613,  with  an  obligement  on  the  reretsa  at 
the  redemption  to  pay  LulSO  yearly  more,  that  the  landA  (bemg  900  merks 
rent)  was  short  of  the  wadset  sum,  on  which  infeftment  followed,  toming 
by  progress  by  a  contract  of  marriage  nondne  dotu  to  a  singular  successor, 
who  was  pursued  in  a  process  of  reduction  on  a  contract  in  1622,  making 
the  lands  redeemable  in  1624  for  6800  merks  in  place  of  the  wadset  sum 
and  deficient  annualrents,  but  never  registered,  not  no  infeftment  on  it  ;— 
found  this  last  contract  prescribed ;  2^o,  That  it  could  not  prgudge  the 
defender;  8^  Thatitexpned  in  1624;  and  that  therefcnre  the  redemp- 
tion must  be  in  terms  of  the  contract  161S~-28d  June  1782.  And  found 
the  contract  161S  a  proper  wadset,  and  the  rents  not  chargeable  at  more 
dian  800  meiks,  and  the  defident  annuahents  not  prescribed.  1  dth  Fdiruary 
17S4.  N.  B.  Ot'hese  different  annualrents  were  <Hily  a  burden  oil  the 
xevesrset^  but  no  express  obligation  on  the  reverser  to  pay  them. 


1 735.    December  2.        Cochban  of  Hill  affainst  Cochean. 

Wadsetter  has  no  right  to  dig  for  coals  and  limestone,  and  is  liable  in 
damages  if  he  do. 


1 7S6.    Jwie  18.  CiBsoN  against  Crock. 

Reversion  need  not  be  registered  till  infeftment  be  taken  by  the  wad- 
setter ;  and  therefore  if  an  order  of  redemption  is  used,  and  the  money  con- 
signed, while  neither  of  them  is  registered,  that  effectually  extinguishes 
the  wadset  against  even  singular  successors  Infeft,  and  the  redemption 
ma(y  be  dedared  against  them,  theiigh  ifiifeft  before  raisix^  the  declarator, 
and  tkov|^  the  revernan  never  was  rcgist^cid.     Vid^  inter  eosdcm  voce 
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173*.    Decemherl9.       Stoby  flg«««^  Poixoct. 

Pactum  legis  Commmariw  in  pig7U>i'e  effectual  without  dedarat(»ri  if 
there  be  no  redemption  in  40  years  after  the  irritancy  recurred,  though 
tlie  creditor  ivas  above  80  years  in  possession.     Vide  Ireitancy. 


1740:    June  17.      M*Leoi>  of  Genzies  against  Ross  of  Atdie. 
No.  5.  • 

.  Wadset,  with  a  back-^tack  for  a  certain  number  of  bolls  of  victual  o£ 

back-tack  duty»  and  a  high  penalty  for  each  undelivered  boll,  though  the 

victual,  if  estim$cted  either  at  the.  penal  price»  oi:  the  current  prices  of  tlie 

country,  or  even  the  fiars,  exceeded  the  annualrent  of  the  wadset  sum  ;— 

yet  this  was  found  not  to  be  usury,  since  the  annualrent  was  much  more 

th^i  the  victual  would  amount  to  at  the  rate  allowed  bv  act  53,  Parlia- 

ment  nth,  Jan^es  VI. 


i'74r.    Feb.  e.'^Nov.  18.        Same  Parties. 

N^.  e.  .  A  WADSET*, .  with  a  back-tack  to  expire  at  the  death  of  the  origiiuJ  re* 

ver$er,  was  found  to«  be  a  proper,  wadset,  notwithstanding^  the  baek-tack; 
but  another .  wadset,  with  a  back- tack  which  was.  only  irriJtated  <m  not 
punctual  payment  of  the  baek-tack  duties,  was  found  to  be  impn^er  by 
reason  of  the  back-tack ;  because  in  this  last  wadset,  the  wadsetter  was  in 
no  event  bound  to  run  the  hazard  of  the  fruits ;  for  though  the  irritancy 
were  incurred,  he  had'  his  <^tiQn  to  use  it  or  not.  But  in  the  first  wadset,, 
uppa  the  fi.rst  reverser's  death,  his  heirs  were  not  bwrnd  to  continue  die 
possession,  and  the  wadsetter  must  either^possess  or  let  the  lands  lie  waste, 
and  lose  the  isents  and  his  annualrents*  But  even  in  the  second  wadset, 
the  wadsetter  was  thought  not  liable  to  account,  but  from  the  time  of  his 
own  possessihig,  and  not  for  the  prices  of  the  victual  in  the  back-tack  duty 
during  the  reversec's  possession.    November  18th,  adhered. 


■•^ 


1.745.    Fehrtumf  IS. 

Sn^cLAjR  of  Ulbster  and  Freswick,  against  Murray  of  Clairdon. 

Jn  the  redemption  of  a  wadset  of  81,000  merks,  there  being  some  of  tfte 
lands  whereof  the  wadsetter  was  not  in  possession,  ner  no  evidence  that 
ever  h6  had  been  in  possession^  the  wadset  being  as  old  as  1 675^  the  reverser 
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insisted  that  the  wadsetter  ought  to  re-invest  him  latpcfn  redemption^  and  Noi  f^. 
that  posse83ion  was  presumed,  no  complaint  having  ever  been  made  of 
want  of  possession^  and  said  it  was:  believed  in  the  country  that  the  wad- 
setter had  made  over  these  lands  to  the  family  of  Caithness,  who  now  pos- 
sessed them^  Answered,.  One  being  in  possession,  the  possession  retro  to 
the  dp>e  of  his  title  is  presumed ;  but  there  is  no  presumption  of  possession 
retro  where  there  is  no  evidence  that  the  party  ever  was  in  possessicm. 
The  Lords  waved  determining  how  the  presumptTon  of  law  stood,  till  it 
should  be  iaAsd  whether  asty  evideace  of  the  fact  could  be  got  Therefore 
they  granted  diligence  to  either  party  for  recovery  erf  what  writs  they 
could,  and  in  the  mean  tkde  ordered  the  redemption  of  the  rest  of  the 
wadset  to  proceed,  and  4500  merks  of  the  wadset  sum  to  remain  in  the 
reverser's  hands  till  tlie  proof  should  be  concluded.    (See  Dict^.  No,,  88. 

p.  16,541.); 


I*    Uii.P     '<*>■■"■     <mm...„--mm       ■>       ■      |  ■■H.' 


1749.    Jtdy  21.    Robert  Kersksblan  against  Thqhas  Erown;.. 

Lands  were  wadset  in  1699  at  L.J00,  under  a  back-tack  for  five  year*, 
with  a  provision,  that  if  they  were  not  redeemed  before  Martitimas^  1 704, 
they  should  be  iixedeemable,  and  without  any  power  to  the  wadsetter  to 
require  his  money ;  which  lands,  had  been  bought  in  1650  odds  for  about 
L.500;  and  titt  1699>  wadset  by  a  proper  wadtet  fbr  1000  merks,  and' 
though  the  contract  was  in  January,  the  money  was  not  to  be  paid  by  the 
wadsetter  tiU  Martinmas  1699.  The  wadsetter  attained  possession  even^ 
sometime  in  1 699  by  the  death  of  the  reverser,  but  expede  his  infeftment 
only  in' 17 15 ;  and  now  ti&e  heirs  of  the  wadsetter  pursue  for  redemption  of 
the  lands.  But  the  Lords  adliered  to  my  interlocutor,  finding  them  not 
]?edeemab]e,  though  the  wadsetter's  heirs  had  been  for  the  most  of  tlie 
iht\^  under  age ;  for  they  did  not  look  on  it  as  a  pledge  for  a  loan  of  money. 

See  NoxF.s. 


No.  9. 


J 


Afpekd.  II.]  [ELCSHta. 


WARRANDICE. 


11733.    June-^. 

Me  Patbick  Haldane  against  The  Heirs  of  Dr  Eizat..  ^     j 

0«E  fl^lEmg  lattcb  and  ietnds  witb  nbftolM^  wamtndice^  who  had  no 
other  right  to  the  tdnds,  liian  that  of  purcbaamg  them  upon  the  statute 
fer  the  sale  of  tdnds,  may  pursue  such  a  sale  in  name  of  the  purchaser,, 
i^ow  become  heritor,  in  etdes  to  perf(»rm  his  oblijgement  of  warrandice,  and 
the  purchaser  cannot  refuse  his  concourse,  and  retain  a  fifth  part  of  thf^ 
price^  and  Uikfi  the  hep«^  of  the  statute  t^  himseif. 


tT38..    June  7-     FARftXTHAii  of  Gilmilscroft  again^  James  Haih. 

Tack  was  let  of  lands,  in  which  there  was  some  ground  tiiat  had 
heen  loxi^  contravortad  with  a  neighbouring  heritor,  and  therefore  all  the 
bounds  and  mai^hes  were  specified  in  the  tack,  and  the  tenant  taken  bound 
to  jfl^eserve  thein»  boing  spucious  wide  muirs ;  and  tjtie  lands  w^zi^  after- 
wards sold  at  a  Ypluntary  roup  at  70  years  purd^e,  and  no  mc»:e  expf eased 
in  the  articles,  but  the  general  name  of  tlie  land^,.  viap.  Demhunck  and 
pertinents..  But  the  tadks  were  read  at  the  roup,  to  shew,  as  was  said, 
that  they  w?re  to  endune  only  one  year,  when  the  purcliaser  doubled  the 
rent  At  con^pletitig  the  bargain,,  the  purchaser  insisted  to  have  the 
mardbes  as  mentioned  iii  the  Uck  expressed  in  the  dispo3ition,  that  the 
seller  might  thereby  be  Uable  to  warrant  ibe  controrerted  ground ;  and  the 
seller  contended  tiiat  be  had  only  sold  Demhunck,  with  the  pertinHits,. 
and  therefore  was;i¥)t  bound  to  warrant  the  controverted  marches ;  that  the 
purchaser  lived  in  the  nieigbbouj^ood,  had  visited,  and  knew  that  that 
part,  of  them  wa»  controverted.  The  Lords,  before  answer,  allowed  a 
pro^  o(  what  was  treiated  at  the  sale,  and  <d  any  drcuinstanees  tp  prove 
the  imwhaser's  kopwledge  that  the  matches  wen^  controveJdted. 


1788.    November  21.       T.  Montrose  against  I^obertson: 

One  having  taken  a  bond  to  lumself  and  his  wife,  for  her  liferent-use, 
and  to  then:  children  ncminatim,  and  providing,  that  in  case  of  the  death 


No.  2. 


No.  S. 


AfWND.  II.]  WARRANDICE.  [Elchu:?. 

No.  8.  of  any  of  the  children,  the  sum  should  be  divided  equally  among  the  sun 
vivprs ;  the  debtor  paid  the  money  to  the  last  surviving  child,  and  husband, 
and  the  liferentrix,  upon  their  discharge,  wherein  they  became  bound  con- 
junctly and  severally  in  absolute  warrandice :  But  one  of  the  deceased 
children  left  issue,  who  claimed  liis  father's  share  of  the  sum.  ,The 
Lords  found  that  ]\Ir  James  Robertson's  share  o£  the  bond  descended  to  his 
children,  notwithstanding  the  substitution,  agreeaUy  to  L.102  De  wnd.  el 
demon. ; — ^but  found  the  liferentrix  liable  in  warrandice^  not  CHiIy  quoad  her 
liferent,  but  quoad  the  whole  sum. 


No.  4. 


1 74L    February  — .      Drummond  against  Milk  and  Bbowk. 

A  PERSON  who  had  some  houses  disponed  to  him,  on  condition  he  would 
give  the.  liferent  of  tiiem  to  one  of  the  disponers,  which  he  afterwards  did 
on  the  narrative  of  love  and  fistvour ;  the  Lords  thought,  that  if  that  liferent 
should  afterwards  be  evicted  upon  another  inciimbrance,  not  through  tlie 
disponee*s  fault,  that  he  would  not  be  liable  in  warrandice,  though  they 
thought  the  conveyance  of  the  liferent  was  no  donation^  notwithstanding 
the  narrative,  but  was  onerous,  for  truly  in  so  &i^  the  disponee  was  trustee. 
But  then  they  thought,  that  had  this  disponee  himself  acquired  that 
incumbrance,  that  he  could  not  have  made  tise  of  it  to  evict  the  Mferent: 
but  that  the  benefit  of  his  transaction  behoved  to  be  dommotiicated  to  the 
liferenter»  on  paying  a  proportion  of  what  it  cost  him^  But  that  incum- 
brance having  been  ptux^hased  not  by  the  disponee^  but  his  son-in-law,* 
though  plainly  coUusively  to  avoid  tlitft  veiy  objection,  and  by  the  father- 
in-law's  direction  and  advice,  and  in  part  with  his  assistance,  he  being  his 
cautioner  ^r  the  transacted  sum,  yet  the  son-in-law  having  also  himself  an 
interest  in  the  subject,  viz.  the  fee  of  the  same  subjects  ccmveyed  to  him 
by  his  father-in-law,  the  Lords  found  the  son>-in-law  not  boutid  to  commu*- 
nicate  the  benefit  of  the  transaction  to  the  liferaitar  or  his  assignees,  SA 
December  174a  But  this  was  afterwards  altered,  by  a  great  mi^ori1y> 
upon  the  former  ground,  when  there  was  another  one  also  suggested  -by 
Amiston,  viz.  That  Drummcmd  could  not  extend  his  right  fiuther  than 
the  sums  he  paid  for  it,  against  Aitcheson,  his  author,  nor  consequently 
against  Miln  and  Brown,  as  deriving  right  firom  Aitcheson^ 


J 


•Af  PEND,  II,]  WARRANDICE,  [Fxchies. 

1741.    November  OS. 

jAMiis  Blair  against  Hunter,  Relict  of  Johj^ston  of  Gonnock. 

Warrandice  real  is  considered  only  as  a  right  of  jpl-operty  condi- 
tional,  not  as  a  right  in  security ;  and  in  case  of  eviction^  there  is  recourse 
only  to  the  extent  of  the  value  of  the  principal  lands  evicted,  as  it  was  at  the 
time  oi  the  eviction,  bnt  not  of  the  rents  lost  between  the  eviction  and  the 
irecourse,  ncH:  of  the  annuabents  of  the  price  *, — and  the  real  warrandice 
found  as  extensive  as  the  personal.    (See  Dict.  No.  84.  p.  16,624.) 


No.  5. 


1 75 1 .    February  1 2,    Creditors  of  Burleigh  against  Harrower. 

A  MILL,  with  the  thirled  multures  of  certain  particular  lands  being  feued 
out  in  1 696^  (it  was  said  at  the  fiill  rent^)  after  the  superiraity  came  to  the 
hands  of  a  suigular  successor^  there  happened  an  eviction  of  part  of  the 
lands,  the  proprieton  whereof  obtakied  a  deeLaiator  of  immunity,  and  also 
of  some  part  of  the  dry  multures  spedally  thirled*  The  vassal  claimed  abate- 
ment of  his  feu-duty  equal  to  the  eviction^  Answered  for  the  snperiw. 
He  is  a  singular  sucoesscMr  not  liable  in  watrandke,  and  ihe  feu-duty  is  paid 
in  recognitionem  domim  direcH^  and  so  long  as  there  rraiains  aufficknt  to 
answer  the  feufduty  it  is  all  due ;— and  the  President  inclined  to  that  opi* 
nion. — But  the  Court  found  him  entitled  to  an  abatement,  not  equal 
to  the  whole  eviction,  but  to  the  like  propcMrtkm  of  tiie  feu*4uty  as  the 
eviction  bore  to  the  whole  subject  feued*  But  the  point  is  under  review^ 
by  a  reclaiming  petition.    (See  DiCT.  No»  se,  p.  16,6S9«) 

See  Creditors  of  Kerdand  against  Soott,  26th  June  174U  voce  RankiKo 
AND  Sale^ 

See  Notes. 
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AnavD.  II.]  iVMmnk 


WITNESS 


*■  i    J  ■  *»  ■  I    » ■  I  p   ■  ■ ' '  i  ■■  ■  '  ^  I .'  ■  '  I  *    ■ 


1785.    Naoember  18.    Fbancis  Scott  against  Lord  Napeer. 

A  FARTY  called  as  a  haver  not  obliged  to  dflppns  P9  iVfritnaii  gfi^oA/dS 
such  a  nature,  but  a  special  condescendence  must  be  made.    See  No.  7. 


1 786.    January  2. 
Procurator-Fiscal  of  Edinburgh  <^jn^f  Arciiibald  Cam^beioi* 

&OT  ^bstwwlFiiro  jfnmn:fmsmd'hsrihBS^^ 
able -by  Aiefdefinidttts  toiifa*  jHwvtfh  tiiedihel  JwrfftifiiiftiltniMin  ■>  ririllnmrtt^ 
%h1;;  (viz.  rqpittiag(iii  the  ysnlT^i&tef  aildblikUi^  it  iEfaeidwat  ;^) 

and  found  that  the  defender  may  adduce,  the  atfaenpeMon  said  to  Jie^iafvnd 
as  a  witness  to  prove  an  alleviation.    (See  Dict.  No.  168.  p.  16J42.) 


1 786.   January  8.    CoLOiSKi. ^EJBM^W^agmnit -Bl ackadbrr. 

lA  «uuiBR(Dand;fiiKimta0samda»ed;to'te  14  days,  4hen 

todie>cinafidita>:tiie  QuMimUiA^papgr  hat,  o*^  >Ae  mscviption,  ^  John 

4R2 


\ 


His  Majesty's  Advocate  against  Kerr  of  Crumnodc 

Subornation  of  perjury: — ^Kerr  of  Crumnock  was  convicted  of  this  ^*»** 
crime,  and  foimd  liable  In  tfie^arty^  damage  and  expense,  imprisoned  for 
six  months,  and  in  two  months  after  his  liberation  banished  forth  of  Scot* 
land,  never  to  return  under  the  pain  of  being  transp(Hi:ed  to  the  West 
Indies,  and  declared  in&mous.e-TAr.  JS.  The  sentence  nrould  have  gon? 
higher,  but  we  thought  ihat  would  have  been  punishing  his  wife  and  infant 
son. 


1785.    January. \5.    Colonel  Erskq^e  qgainst  Black^soper. 
WiTNEssBS, — ^moveable  tenants  admitted.    (See  No.  5.    See  Dict.  No.       ^^'  ^- 

162.  p.  16,742.) 


No.& 


No.  4. 


No.  5* 


No.  6- 


Nq.  7. 


No.  8. 


No.  9. 


H^.  W. 


.II.]  WITNESS.  p^Lcmifc 

Na  .5.        ^'  Blackadder,  for  the  crhne  of  peijury,"  to  stand  there  with  his  ear  nailed 

to  a  post  for  an  hour ;  and  the  Magistxates  ordained  to  see  the  sentence  put 
in  execution^  and  he  further  declared  inftmous^  and  his  moveables  esdieated 
to  the  King.    (See  No..  2.) 


1786.    December  7.        Case  of  of  Hiunbie. 

Witness-'*  Esquire''  not  a  sufficient  designation.. 


1737.    July  8.    Francis  Scott  against  Lord  Napier. 

The  Advocates  and  Agents  of  the  defender  heing  called  as  havers,  eannol 
he  interrogated  as  lb  such  writings  as^  they  have  come  to  the  knowledge  of 
in  the  course  of  their  employment  for  the  party,  otherwise  than  the  party 
himself  mijght  he  interrogated- hy  the  ahove  interlocutor^  No.  3. 


1 787.    December.        M*Intosh  against  Blair^. 

Witness, — ^Whether  the  wife  is  hahile  against  the  husband  ?— {Found 
that  she  is  notw    See  No.  20iy 


1 738.    January  3.        Campbell  against  Campbell. 

The  Lords  received  a  witness  who  was  mother  to  the  pursuer  and  grand- 
mother to  the  def^ider,  in  a  reducti(»i  ex  cttpite  keti  of  a  deed  by  the  wit- 
ness's husband,  and  thought  the  L.  6:  C.  De  testibus  did  net  take  place  with  us 
at  least  in  civil  cases,  and  wfawe  the  testammvy  was  not  to  aieet  theiUldr^n 
personally.     Vide  Niabet,  No^  2K  i^^ra^ 


1788.    June  IS.  Phillips  crgtti^<  Crichton. 

Phillips  having  caused  two  persons  signed  witnesses  to  a  subscription^ 
whicb^.  though  a  true  one^  they  had  not  seen  the  paxty  subsodbe  ma.  own? 


J 


ATTKXOi.JL']  WITNESS.  [Elcribsw 

the  Lords  only  imprisoned  PIulUps  for  a  month,  because  of  Ids  youih  and       Na  10: 
ingemntyf  and  passed  aver  the  witnesses  without  notice ;  because  there 
being  no  proof,  but  l^  thdr  oaths,  some  thought  they  could  not  be  pim]sh<> 
cd  on  theii  own  evidence ;  though  others  thought  the  crime  of  forgery  an 
exception  from  the  rule,  at  least  by  our  law  and  practice. 


1788.    July  21. 

Peocukatoi-Fiscal  of  Adkibalty  agaimt  M^Kekzjp. 

Tmsts9  singulares  sustained  in  oppression  as  a  general  crime. 


1788.    December  12.        Chaeteris  ^afw^f  Davidson. 

Witnesses  within  14  years  of  age  found  inhabile  even  in  a  contract  of 
marriage. 


1738.    Deceniber  12.        Dr  Arrot  against  Elizabeth  Youxg. 

IT'HAT  witnesses  habile  of  marriage?    (See  Proof,  No.  4.    See  No*  165. 
p.  16^748.) 


1 740.    July  24.    Leith  of  Leithhall  against  Gordon  of  Law: 

Witnesses  admitted  to  prove  circumstances  fbr  rearing  up  a  compensa* 
tion  by  a  bill  that  had  been  redditum  dchitori ;  and  upon  advising  the 
proof  the  compensation  was  sustained. 


A.  against  B. 

Witnesses'  expenses  taxed  because  of  the  present  dearth,  the  horsemens' 
to  28.  sterling  per  diem  instead  of  I6d«  ;~-but  carried  by  a  casting  vote  in 
the  scrimpest  quorum.. 


1742.    Jnhj  22.    Thomson  C3^at7i#<  Borthwick,  alias  Straiton* 

WiTiiTESSES  in  a  bond  though  necessary  and'liabilc  to  the  verity  of  the 
deed^  whatever  be  tlieir  relation  to  the  pazties,  yet  one  of  the .  obligants  in 


No.  11. 


No.  12- 


No.  13. 


No.  14fc 


No.  15, 


No.  16. 


Ho.  l^.        the  boind  having  proved  minority »  tiiese  vntneases,  Mnqg  tile  &Aar  aril 

brotiher  of  die  creditor,  ivere/fonpd  not  habile  to  pitive.  that  n^e^&rm  tt 
diseit.  And  the  creditor  thteeupon  refeniiaig  to  oath,  it  vras  dfiwhted  mht* 
tfaer  lire  oatli  was  coixqteteM:  after  -adducing  "vritDesna,  (lor  rthaie  mtmnm 
had  been  adduced  before  Onsniasioners,  ^atid  the  ofefedkli  uwteiwrijrJwH 
the  parties  agreed  to  depone. 


No.  17* 


1 748.    June  22.        Sh Atv  agea^gt  Isi^'BSL  A'Kdeesoi^. 

A  PEOot  before  Jinswer  by  witnesses  allotted  of  the 'payment  of  flic  price 
of  grain  furnished  by  a  fiurmer  to  a  meal-maker,  the  furnisher  being  dead, 
and  as  neither  party  kept  books,  though  they  had  been  in  use  c^  dealing 
together,  and  the  libel  being  to  be  proved  by  witnesses. 


'  _  _•  • 


JteiAtfWi^lftM^Hia^ik 


1 748.    July  2.        Lord  Braco  against  Mr  Adams. 

*  A  LAWYER  of  note,  (the  Dean  of  Faculty),  and  an  agent,  being  jadduce^ 

as  witnesses  to  prove  the  terms  of  communing  they  had  with  theotlier  party 
bdTdre  commencement  of  the  process  in  behatf  of  the^efeiideriMrixidi&liy 
client,  and  now  their  dient  in  this  cause ; — ^the  Lords  found  they  wws  not 
habile  witnesses,  and   refused  to   receive   th^n.    (See  Dicr.  No.  167. 

p.  16,745.)  '  ' 


1 748.    Jttly  12.         H£l.£N  ilAM«A Y  o^oinU  DavU)  IonDSULY. 

So.  19.  Tj&e  like  judgement  was  given,  concerning  another  lawyer  of  note 

and  an  agent  adduced  by  a  defender  to  support  a  testament  l)y  her  son  a 
minor,  to  prove  that  it  was  made  hy  the  boy's  direction  who  consulted  the 
lawyer  about  it,  the  boy  being  then  under  his  mother's  direction,  and  Aeie 
gentlemen  being  employed  by  her  in  this  cause,  (See  Dxct.  No.  168. 
p.  16,74e») 


1 744.    January  6.        Crawfurd  against  Campbell. 

No.  20.  The  qiwatioB  mentioned  No.  «*,  Whether  a  wife  he  a  habile  witoe» 

against  her  husband  in  a  dvil  case  ?  was  detennined,  and  by  a  narrow 
.  itaajority  she  was  found  not  habile  even  to  ^vove  ti  baaigam'^  lAtq^    ^ 
DiCT-No.  171.  p.  16,749.^  .  .  -        . 


ArvEi!n>.  n.]  WITNESS  ;  t^cBixs. 

1744.    January  2^.       Nisbet  c^itw*  Hunter. 

WiTKE88S»  inhabikrbdBg  uncles  to  the  pursuer^  though  farothers^uterine 
to  one  ef  the  defisnders  the  wife,  and  brothers-inrlaw  to  her  husband.  Vide 
sfujpra  8d  January  1788,  Campbell  against  Campbell,  No.  9^  Vide  infra, 
16th  June  1747,  No.  27.    (See  DiCT.  No.  170.  p.  16,749.) 


1744.    Februartf2l. 

Sib  Pateick  Mueeay  of  Ochtertyre  agaimt  Mure  ays. 

A  Sheeiff-Cleek  adduced  among  other  witnesses  to  prove  abstracting 
a  wridng  out  of  his  register,  decline  to  answer  any  ^  interrogatories  that 
might  affect  himself.  But  we  founds  that  he  must  answer ; — as  happens  daily 
in  exhibitions  and  diligences  against  havers.  (See  Dict.No.  1 7:^.  p.  16,752.) 


1744.    February  2S^        M'Ilhose  <igYziipz^f  Reid. 

A  coNOEwr  fssoxmg  creditois  to  discharge  their  debtor  wha  had  sunen^ 
dered'to  tbem  the  price  of  a  tenement  (which  waa  said  to  be  all  his  effects) 
heing  proved  by  thiee  witnesses,  whereof  two  being,  creditors,,  owned  they 
paid  the  expense  of  this  process  for  ^e  common  debtor ;  the  Lords  found 
no  suiBcient  proof  of  the  concert  And  on  a  petition  offering  other  two 
witnesses,,  several  thought  that  kind  of  proof  not  habile  where  no  writing  at 
all  had  been  adhibited ;  however,  it  carried  by  the  casting  vote  to  grant, 
diligence.    (See  Dicx.  No.  178.  p.  16,758.) 


1744..    July  18..  Cameron  against  Lawsok. 

We  again  found  as  we  did  in  No.  20. — that  a  wife  is  not  a  habile  witness 
against  her  husband ;  and  yet  at  the  same  time  we  found  that  a  son  just  past 
14  years  of  age  may  be  compelled  to  be  a  witness  against  the  fother.    (See 

DiCT..  No.  1 74.  p.  16,758.) 


^r<if»"^p^^ 


Nd.  21 


No.  22. 


NOi23. 


No.  24. 


1744.    Decmher  \9.         Wiib.  <i5gwm«f  Steel.   . 

r 

WiTMsisBs  tdmittod  Wftw^  ^sfi^timim  oittf^d  \y  a  mm  «»wgr»wg     No.  25. 
ikttmem3ai%vi\a»tmA}fBi^«iwmn»ff^  ibiit  te  ^<}  iiot  tluereb^  intend  «» 
alto;  a  feaua  settfemont  or  <(Uif06iJapii  of  his  «itate..  -     • 


^« 


No.  26. 


No.  27. 


Append,  II.]  WITNESS.  XElcriei 

17-i4.     Dcceviher  21.         M*Leiojd.  against  M'Liioih 

M'Leod  of  Genzies,  in  a  question  of  expenses,  complained  that  Cadboll 
liad  procured  an  arrestment  to  belaid  in  his  own  hands  at  the  instaaeeofa 
creditor  of  Genzies,  even  before  the  term  of  payment  of  th^  debt  for  tvUcb- 
an'cstment  was  used ;  and  proof  being  allowed,  he  adduced  iwter  aim  Jobi- 
I^rivenzie,  GadboU's  ordinarj^  agent  and  agent  in  this  proceaa;- who  objected 
that  he  could  not  be  obliged  to  reveal  his  client's  secrets.  But  we  found 
luui  obliged  to  depone  on  aU  facts  that  he  knew  befiire  the  complaint,  and 
Wi)iild  not  limit  the  inteiiocutor  to  facts  not  diseovexed  to  him  by  his  client 
(Sec  DiCT.  No.  ITJ.  p.  16,754-.) 


1747.     June  16.  A,affainstB.  '  •  :; 

-  Witness  inhabile,  being  sister  to  the  adducer,  though  the  daughter  to. 
the  person  against  whom  she  is  adduced.  Vide  authorities  and  prece- 
dents, (in  the  Notes.)    Tide  supra  No.  9,  and  No.  21. 


1748.  July  20.        Matthew  Strang  against  James  Stbakg. 

No.  28.  Found  in  a  proving  of  the  tenor  of  a  tailzie,  1  mo^  That  a  stepmotlier  of 

« 

the  pursuer , could  not  be  adduced  by  him ;  nor  2rflt),  His  nephew,  who  was' 
also  a  remote  substitute.  Sfto,  Found  that  his  nephew-in-law  may  be  ad- 
duced, though  to  prove  a  nudd  emissio  verborum  to  make  oiit  the  casus 
amissionis^  because  a  nephew-in-law  may  be  a  Judge.  (See  DiCT.  No.  179. 
p.  4  6,756.) 

1 749,  Nov.  21. — 1 750,  Janvary  1 2. 

The  Earl  of  March  against  Anthony  Sawybb. 

No.  29.  In  a  process  betwdxt  the  Earl  of  March  and  Mr  Sawyer^  where  the  ques- 

tion was  touching  the  delivery  or  not-delivery  of  an  assignation  by  the 
deceased  Countess  of  March  to  Mr  Sawyer,  her  husband,  of  an  heritaUe 
bond  of  L.  10,000,  we  sustained  an  objection  againat  one  of  Sawyar's  wit- 
nesses,  Mr  Dickie,  that  he  was  agent  for  Mr  Sawyer,  and  had  been  pre- 
sent at  confiidtations  in  that  process ;  and  we  repelled  an  objection  to 
another  called  Lamb,  that  he  was  Sawyer's  derk  in  his  viffice  of  pay* 
master  of  the  Army  here,  and  had  &%.  sterling  per  diem  paid  bin,  indeed  ty 
the  Government,  but  depending  on  Sawyer  to  remove  lum  at^pleasurt ;  •  for 
w«  thought  domestics  ware  necessary  wiffenenses  in  sudi «  question ;  tCtA 
we  adhered  to  the  last  But  on  appeal,  Dickie  was  ordered  to  be  reo^edl 
cum  nata  2d  April  1750.    (See  Dict.  No.  180.  p.  16,757.) 


J 


1749*    Nov.  21.  JoHK  Blair  <;^»ii^^  DiNN. 

In  a  {»oces8  of  fraud  and  circumvention,  John  Blair  charged  Dinn  mth       No.  50. 
4«u#id0iitly  inducing  liim  to  accept  of  a  bill  drawn  pp  them  hf  James 
Malr^  on  tfie  Ai&  that  he  Dinn  would  also  accept  for  their  relief;  of  which 
bttl  an  asfl^piatioii  was  aetualfy  granted  in  the  names  of  both  by  James 
H«b ;  jF«t  Z^nn  ^ifttrwavds  vefiised  to  acc^t  ov  pay  hU  Etinn 

luHriBjg  adoiMvledged  a  oontiivance  to  tiiat  efflbct  between  James  Blair  the 
inMimr  and  A«  cwdteirs  m  tile  bill^  so  that  be  was  privy  to  it,  though  he 
denied  any  aocfssion  4o  it,  i  allowed  him  before  answer  to  prove  other  acts 
49f  aeoesrion  to  that  fraud.  A^d  among  other  witnesses,  one  Nisbet,  ^ho 
Was'a  signing  wkness  to  tlie  assignation  by  James  Blair,  was  adduced  to 
prove  that  Dinn  was  present  when  it  was  granted.  Objected,  He  is  nepliew 
to  the  pursuer*  Answened,  }  ^tiq,  A  n.eqess^ry  witllf  ss  because  an  instru- 
mentary  witness ;  Qdo,  He  is  ajso  nephew  to  the  defender's  wife ;  Stio^  There 
is  already  a  senuplena  probatio.    Yet  the  Lords  sustained  the  objection. 


1 750.    February  28.    John  Dingwall  /tffoinst  Monro  of  Culrain. 

A  WITNESS  who  had  been  brought  here  from  Inverness,  and  attended 
long  fasfcwe ,OTiM»iMtf <yi  at  tlie  usual  aUowan^  of  I6d.,  heii^  brougbt  up  a 
second  time  in  the  same  .caiis0»  m^  nodified  his  aUowaufie  £>r  tiiis  iMt  time 
to  L.100  Scots,  without  regarding  what  days  he  behoved  to  be  out.  The 
witness  was  James  Giant,  merchant  in  Inverness. 


17.5P.    /tm9^ 

F^j-aw?a  «ff  PHe?4o  agqp^  Falc9  jj jr  i^d  ppx:<iLA». 

Several  bonds  to  different  perscms  her  near  relations,  (several  of  them 
grandehildren)  being  granted  by  an  old  Lady  of  about  94  years  within  a 
few  days  of  one  another,  were  quarrelled  by  her  son  and  heir  on  tlie  head 
of  incapacity ,  and  other  jceaaons.  The  dftfpnders  in^support  of  them  adduced 
witnesjfiu,  WW  Ifeeir  ij^r  xt*«Ssp^  jjp^  S>iJ^rB  who  Ivftfl  themselves  g<tft^ 
bonds  from  her  about  that  time.  The  Lords  allowed  the  instrumentary 
'jMatoesses4Q?be.0xaiDinad  oa(i^im  what  luqypett^  ^t  aignihg  the  bonds 
»wllBess6d  ly  them^lNit  not  as  |x>  wljat  passed  at  any  otiier  tune,  wbece  ^ 
.witncfisar wece  twitinn  tbeifixvbiidai  degsees  to  the  adduoer,  or  ))ad  thfim- 
iiflli^as  got  iKmdB :  And^egr  negefltefl  qpe,  because  he  was  &ther  and  jsdmi- 
sArtntacan4aarto  an  infimt  daughter  w^  had  got  a  bond.  (3ee  J^icv. 
:^o.J;6A.  p.  16,761.) 

4S 


No.  SU 


No.  32. 


AWEND.  II.]  WITNESS.  [ELCHIIfc 

nai.    July  19. 

Jamibson*  and  the  Rope-Company^  agairut  Wells. 

Na  83.       ^    j^  ^  ^gi  f^  fOTgery  t  at  the  instance  (rf  Jamieson  and  the  R6pe-ComiMoy 

against  Wells^  where  the  pursuers  endeavoured  inter  aUd  to  prore  that 
Forrester  had  forged  one  Calpine's  acceptance  of  a  bill  that  he  had  indorsed 
to  them,  and  that  eomparatione  by  recovering  his  true  suhseriptiani^  it  wt$ 
proved  that  one  Wells,  who  was  married  on  Fcmeater'a  wifeli  flsst^,  had  got 
hold  of  two  of  these  subscriptions^  and  erased  (me  and  abstracted  asotiwr 
from  the  witnesses,  and  therefore  we  committed  him  to  'priscm  till  SSBth 
August  We  once  agreed  to  set  him  on  the  pillory,  but  thought  that  would 
infer  infamy,  and  that  it  would  be  too  severe^  and  therefore  left  it  out  of  the 
sentence.    See  No.  24.  xxice  Feaud. 


Kpw.84^ 


No.  $S. 


N«^S9; 


Ko-«7.. 


175  U    Jtdy  26.        GiBE  against  Walkee  and  Simpson. 
Witnesses  can  prove  all  bargains  of  moveables.  Vide  Cautiokse,  Na  1 9. 


1752.    December  19^       Paek  ogwmiELWABETH  Dalrymple. 

Witness  rejected  for  being  mother-in4aw  to  the  adduoer,  notwi&stand- 
ing  that  she  was  in  the  same  relation  to  the  objector. 


> »  "^ 


r75«.    February  7.    Christie  against  William  Robertson,  WritCT. 

Menial  servants  and  cottars  were  admitted  as  necessary  witnesses 
for  proving  for  him  the  produce  of  his  crops  of  com  1751  and  1752  that 
were  cut  down  by  thenn  but  not  to  prove  matters  of  judgment,  viz,  the 
different  values  of  the  crops  of  com  or  crops  of  grass  that  the  same  ground 
might  or  wouM  have  produced  in  the  same  years. 


1753.    February  16.      The.  Duke  of  Roxburgh  against  Cratto. 

J^  tiie  trial  of  forgery  ,.tiie  Dukeof  Roacburgfa  and  his  Majesty's  Advocate 
against  Chatto,  mentioned  voce  Fbaud^  the  pursuers  adduced  one  of  Chatto's 
lawyers  (Mr  Walter  Prkigle)  as  a  witness^  and.  asked  him.  wheUie  his 
client  had  showit  him  the  writing  quarreHed,  what  was  the  ten^rand 
date  of  it,^  what  conversation,  they  had  about  it,  and  what  cotlTersatlon  the 
witness  hadL with  Mx  Robert  Pringle,  one  of  theLDtfkeViawy€if8«a»eaEiuDg 


Append.  H.]  WITNESS.  {Elchies. 

it?  Objected,  He  was  not  obliged  to  depone  or  reveal  the  secrets  of  bis  No.  37. 
clients.  The  Lords  found  he  was  obliged  to  depone  whether  he  saw  the 
writings  and  what  was  its  tenor  and  date»  and  what  conversation  he  had 
with  Mr  Robert  Pringle  ?  but  would  not  ask  him  whether  the  prisoner 
showed  it  to  him,  nor  what  conversation  he  had  with  the  prisoner  about 
iU  whidi  agrees  with  the  decision,  21st  December  1675,  Creditors,  of 
Wamphray  agednst  Wamphray,  (Dict.  No.  12.  p.  347.) 


leaBaaM 


WRECK. 


1789.    June  14. 

SiE  John  Hume  of  Mandereton  against  The  Admiral-Depute. 

Weeck,— 4ibe  gift  of  it  does  not  compfehend  whales.     Vide  Rkgalia, 
No.  2.    (See  DiCT.  No.  5.  p.  16,798.) 


\ 

■I 

•,1 


Bed.  Die,  3aM£  Pasties. 

In  a  trial  of  forgeiy,  the  Court  allowed  the  pursuer  to  bring  evidence  ot  No.  88^ 
what  one  of  the  instrumentary  witnesses  declared  upon  his  death-bed,  not- 
withstanding that  this  was  no  more  than  hearsay  evidence ;  for  they  thought 
that  the  confession  x^  a  sociu^  criminis  who  is  himself  tried,  though  he 
cannot  be  adduced  as  evidence  against  his  accomplices  is  a  strong  drcum- 
stance ;  that  in  a  trial  of  murder  the  declaration  of  the  person  murdtted 
when  dying,  who  was  the  person  that  killed  hinit  is  also  a  strong  drcum- 
fitanoe ;  and  it  was  observed,  that  in  the  trial  of  James  M^Gr^or  for  the 
rape  of  Jean  Keay,  which  was  after  her  death,  both  her  judicial  declaration$ 
in  Court  and  her  extra-judicial  declarations  on  deatii-bed  were  allowed  to 
be  proved,  and  to  be  read  to  the  Jury  as  drcumstances. 

SeeNoT£& 


No.  I 


1 75 1 .  February  1 9.    The  Earl  of  P anm ues  agniml  Bisset  and  Ross* 

A  French  ship  left  by  the  Rebels  or  by  the  French  as  wreck,  (her  back       ^^  *• 
being  broken)  in  the  harboui:  of  Mcmtrose,  in  spring  1 746,  when  they  were 


4s2 


I 
I 
i 

I 
i 
I 


tihi^  ^^,  {ri^hded  to  {9^2%  as  life,  though  he  bMdd  tk)i  ctfty  hef  t»!tti 
{[Ml,  hbr  \i^  h^  (ioiifleihU^  iiis  ^xise,  bnt  ^'^  tidUoAMolh  to  BiMet  to  idl 
hl4'  Ibr  his  tlse,  "Vrhteh  h^  did  ;M!h«  b«|Hlte--A)^linu!d  Med  ffisseft  fer  t)« 
P^,  a!ntl)!ke)n^  l^os^,  ib-  soMe  ls%'&  th&ite  ihthiUikftted  lifdi  b]^  \M. 
^e  5u<^-Adihii^  fdtiM,  th^  tlie  At»UShd  las  tigbt  t6  <te  lode^fog,  pie^ 
serving,  and  intromilt^g  ^tii  dife  isal^  ><iinMy  tb  t^Hr^  tfc  tlie^delblv 
ders,  subject  to  the  claims  of  those  who  can  hereafter  make  appear  that 
they  have  right  to  the  same.  The  questicm  was  brought  befinre  us  by  bill 
of  suspension,  and  we  all  agreed  lhfit,{)6ti^  hftd  no  light,  and  the  nnpimcktt 
pretended  to  none  of  their  own.  We  were  not  dear  whether  it  was  pro- 
perly a  wrecb,  or  whether  it  was  to  1be  considered  as  enenii^  ^^oo^  ?  ah^  if 
this  liast,  whether  it  belonged  to  the  Orown,  or  if  ce^  primo  banipafSi^ 
But  we  all  agreed,  that  tW  Admiral  had  the  interim  right  of  custody,  and 
ther^ore  refused  the  bid.   "(See  JbicT.  No.  6.  p.  16,798.) 

l^JjOTES. 


J 


A»»]|»l>.  11}  '  [Elchies, 


WRIT. 


1784k    January  16.    LEirn  in  Budiam  OffaimtEi^faijsGsro^  of  G\ack.._ 

•  •         • 

Vitiation  of  a  bill  for  50  and  18  merks ; — ^the  Lord^  ^y  ocular  inspec-" 
iion,  thought  that  the  bill  had  been  altered  from  58  by  the  drawer  and 
creditor, .  whose  hai^-writmg  the  biU  was»  md  therefore  found  It  vitiated 
and  null. 

1784.    December  11^ 

Mr  Rob^ert  Blackwocd  against  RussEL^and  Other  Creditors  of  Sir 


Contract  among  many  different  parties  being  ^signed  bj  some^  and 
not  by  others^  is  not  binding  even  on  those  who  do  sign  ;^— if  the  contnict 
was  such,  that  the  benefit  that  the  subscribers  could  have  by  it,  depended 
on  the  other  parties  acceding  who  did  not  suhscribe.  Vide  iiiter  eoadem 
voce  An^AL. 


1 78B«    BwfoAer  «.     Homix  YwsKQsoi  ^gcma  itn  Tg^smji:. 
"  Esquire**  not  a  sufficient  ulesignidion  of  a  writer  or  witness. 


No.  1 


No.  2, 


No.  3. 


1 7S7.    January  n.       KTeir  against  Parkhiix. 

YycmsoBiav  manot  te  ItdbOefy^Mnattltutadllby  « aivritfaig  in  t^  form  «f  %     No.  4u 
biU.    See  No.  IS.  voce  Bill  of  Exghangx. 


An  extract  taken  outvcf  4t  fiOse  datc^  ifound  nuQ^^ind  all  ^qreatmAnfa^     ^^'  '^' 
used  uponit. 


I 


I 

I 

.  I 


I 


I  > 


No.  9. 


No.  7. 


No.  8. 


1 738.    Nwember  7.    Low  of  Bracktey  egainst  Beatsok  of  Mawhill^ 

Weitikg  signed  by  two  notarieg  aiid  four  witnesses  (viz.  a  bond  of  tliir- 
lage  in  December  1 745)  where  one  of  the  witnesses  was  not  designed,  nor 
so  much  as  named  in  the  body  of  the  writing,  the  Lords  found  it  a  nullity, 
and  the  nullity  not  suppliable  by  a  condescendence.  But  upon  a  reclaiming 
petition,  setting  forth  long  possession  agreeably  to  the  bond  of  thirlage,  and 
even  prescription,  they  allowed  a  proof  before  answer  to  both  parties  of  the 
possession.  And  upon  advising  tiiat  proof,  found  the  lands  astricted,  in 
which  the  bond  of  thirlage  had  great  weight,  for  they  came  to  alter  their 
opinion,  and  to  think  the  nullity  was  suppliable.  (See  DiCT.  No.  190. 
p.  16,899.) 


1 789.    June  6. 

RuTHBRFORD  of  Femalie  ogainH  Haio  of  Bimmerside. 

Mi8SiV£-L£TT£R  iouud  not  to  prove  its  date,  though  the  Lords  thought 
Chat  that  depends  upon  circumstances,  and  that  nussiVe-letters  concerning 
matters  that  are  ordinarly  transacted  by  missives  are  probative  of  their 
dates. 


1 789.    Jtdy  6.  Shielb  against  Crosbie. 

Writing  of  importance  signed  only  by  one  notary  and  two  witneisses— * 
the  nullity  found  supplied  by  the ,  party's  oath,  acknowledging  that  he 
gave  warrant  to  the  notary  to  sign  for  him.  And  a  quality  adjected  that 
he  thought  the  writing  was  of  a  different  tenor  disregarded.  (See  Dict. 
No.  321.  p.  17,088.) 


2  741*    Jul^  1 7.     Andrew  Hall  «^ns/  Thte  Dvtz  of  Boxburgh. 

^No.  9.  Sasine  bookways,  where  the  Yiumber  of  pages  was  not  mentioned  in  the 

notary's  attestation,  found  null  on  the  act  1 7th  1686,— 4fth  June  1 741 .  But 
upon  a  reclaiming  bill  and  answers,  the  Keepa  of  the  Registers,  and  several 
Writers  to  the  Signet  being  etanunbd,  «Qd  tiieretlpon.tiie  ivin-obiKlTaiioe  of 
that  act  appearing  so  gieneral,  that  it  was  impossible  to  f(»%see  the  cotasequenoe 
of  adhering ; — ^therefore  we  repelled  the  nullity,  but  resolved  to  make  aa 
act  of  sederunt  to  enforce  the  observance  of  the  act  of  Parliament 


T 


AprSNiK  II.3 


WRIT, 


■^BtCBIZB. 


1742.    Jan\Mry  19.    RoBSE'rUif  agdmt  Mfta  Jean  Kbiie* 

A  TESTAMENT  on  oiie  fiheet  of  paper,  or  four  pages»  iiot  found  nulU 
though  the  docqueting  on  the  last  did  not  mention  the  numb^  of  pages  ; 
and  the  act  1696  anent  writing  securities  bookways  found  not  to  ^ctaid 
tq  writs  consisting  only  of  one  sheet.  Vide  inter  easdem  voce  Mutuai^ 
Contract— Leoitim — ^Testament..    (See  Dict.  No.  lao.'p;  l^^oss.) 


No.  10. 


17*2.    November  29f^ 

The  Duke  q£  Dougxas  against  The  CREmroRs  of  Littlegill. 

Inseeting  c^  witnesses^  in  writs  signed  by  the  parties^  though  not 
enjoined  by  the  1 1 7th  act  1540^  nor  80th  act  1579^ yet  it  was  necessary  by 
the  common  kw.  But  how  that  defect  may  be  supplied^  not  determined. 
(See  No.  7,  voce  Patronage.)  (See  Dict.  Nc  822.  p.  17,083,. and  No.  828. 
p.  17,085.) 


1 742.    Navemher  80.    Heirs  of  Tennent  against  His  Trustees,  &c. 

A  settlement  of  a  man's  estate^  vesting  certain  subjects  in'  nine  trus- 
tees, for  some  pious  uses,  witnessed  only  by  two  of  these  trustees,  whereof 
one  was  also  the  writer,  was  notwithstanding  sustained,  and  tiiey  £mnd 
habile  witnesses^    Vide  inter  eosdem  voce  Testament. 


J«b.  11.. 


No.  12.^ 


1742.    December  21*.       Williamson  agaiiist  Williamson. 

Writ  being  a  bond  of  provision  by  a  fatlier  to  his  children,  holograph, 
-and  before  witnesses,  written  on  tliree  pages  of  a  sheet  of  paper,  sustained,, 
though  only  the  last  page  was  signed..  (See.  Dict.  No.  172.  p.  16,933,  ai>di 
No.  191, .p.  lfi,9,95.). 


*  • 

1743.    e/ani/ary  12:    Creditors. of  Kingstorie,  Competing^. 

Diligences  by  inhibition,  adjudication,.  &c.  having  in^  competition 
with  otter  creditors  been.foimd  null,,  for  that  the  assignation,  the  title 
whereon  tiiese  dUigendes  had  proceeded, .  was*  not  stamped ;  the  pfuty 
thereafter  got  it  stamped ;  and  in  a  question  wliether  that  could  operate 
retro  to  support  tliese  diligencesr  the  Lords  foimd  it  did. . 


No.  !«. 


No.  14.. 


•n.]  WRIT.  :     CfiWlMi!!. 


No.  i6.         ^  GENERAJL  discharge  of  all  chgs,  ckimii^  bond3#  biUs>  &;c«  found  to  be 
.  valid*  «ud  that  it  may  be  pleaded  iu  bar  of  a  bill*  though  not  stamp^. 


No.  17. 


1 74iS.    July  — .    M'Kek^ie  of  Fraserdale  eigainst  WiLLiA%f  FftAOSB.     * 

No.  16.  ^  gjj  j^  ^j.^|y  granted  in  Mareh  171«,  by  Fraserdale,  while  prisoner  at 

Perth,  but  made  to  bear  date  in  August  1715,  and  pograhfoat;  Martjnm^s 
1 715,  to  avoid  the  objection  of  hesng  granted  afia*  Bisbfi^ii,  wa  ^n^lained, 
the  verity  of  the  bill  being  acknowledged,  and  the  quality  repelled  that  it 
was  granted  in  trust  to  disappoint  the  fisk,  %eeause  of  many  circumstances 
astructing  its  onerosity.  N.  B.  I  have  omitted  to  marie  tMs  iii  my  pocket- 
book,  or  tomark  and  keep  the  papers. 


1 744.     June  26. 

•  « 

Sir  Thomas  Calder^s  Creditors  agmnst  James  Calder. 

■  _  ••  - 

A  TRUSTEE  submitting,  and  obtaining  a  decreet-arbitral,  ibr  a  sum  to 
be  paid  on  a  disc^iarge  by  his  constituent  and  Uv.;  ^^vch  dischai^  was 
aigned  by  the  constituent,  attd  sent  to  him ;  and  he  ^gned  it,  and  sevit  it 
to  his  i^ent  to  deliver  up  upon  pajrmmit — ^The  mo^ey  hwg  wrested  t^ 
the  constituent's  creditors,  the  Lwdg  £)nnd  that  the  ^agent  cwdd  not  lie 
ordered  to  deliver  up  the  discharge. 


1 744.    December  20.        RoB£iK.TSON  offawat  Youno. 

No.  18..         A  B0>7D  subscribed  by  a  woman  who  could  not  write,  and  tlierefi»e 

hand  was  led,  was  unanimously  found  void  and  tiulL 


1745.    June  n.  Biu%E.h  against  MoFr AT. 

No.  19.  A  Dia^osmcEN  signed  hy  two  notaries,  ^and  finir  iiyitneflMs,  jmstaiiied, 

though  the  first  notary^s  attestation  did  not  bear^fe  mamdatQ,  heesuse  liie 
deed  itself  was  wxitten  by  him,  «id  did  not  bear  thai  it  mBS  sig&td-hy 
notaries  at  the  parties  command,  l7tiA  February  ;l^4d4.  Sot  tlus  aitexed, 
and  the  writing  foimd  nulj. 


J 
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* 

1745.    July  80.        Andrew  Trail  against  Christie. 

Writing  canifiot  be  disproved  or  explained  away  by  wititesseb^  Tberefinne 
4here  behig  a  discifalurge  of  one  particular  bill,  ahd  of  all  other  bonds  or 
bilk  tfafti  bad  ever  been  between  thetn,  and  which  was  written  by  the 
creditor  hinlsdF,  we  would  hot  allow  him  to  prove  hf  iHtaietee^  that  a 
iittl  of  L.16()  due»  and  as  the  defender  aflfinned^  paid  at  ftUd  before  the  date 
of  that  discharge  was  not  meant  to  be  discharged^  28d  Jidy  1 745»  when 
we  ordered  the  debt(»:  to  be  examined  in  presence ;  and  80th  July  1  *7i^& 
sustained  his  defence  on  the  discharge.    (See  Dict.  No.  178.  p.  1G^9S4.) 


174*8,    Ffkruary  11.    William  Taylor  againU  Lord  BBAdo.    . 

Writing  by  a  principal  and  cautioner,  not  null,  though  docqueied,  "  1 
*<  have  subscribed  these  presents  before  these  witnesses,^'  &c  in  respect  of 
a  preoedent,  14th  February  1712,  Orr  against  Waljace;*  though  the  wit- 
*  nesses  migf  it  have  seen  only  one  of  theiii  subscribe, '  either  principal  or  • 
cautioner,  no  matter  which  as  to  the  cautionef^*; 

•  •  »  • 

%*  Tlie  like  found  15th  January  173i,  Gilmore  in  l^itmamock  against 
Representatives  of  Pollock,  though  the  bond  was  dooqueted,  **  I  havt* 
**  written  and  subscribed  these  presents." 

« 

(See  Dict,  Na  22.  p.  16,§I3>) 


The  Court  tbought,  that  before  the  act  1696,  deeds  written  scroll^ways, 
on  (Merent  sheets,  req:ulred  signing  at  the  jouiings  as  a  piece  of  evidence^ 
but  not  as  ik  solemnity ;— yet  they  sustained  an  heritable  bcmd  in  1686,  on 
tenements  belonging  to  a  wi&,  written  scroQ-way s,  on  two  stieets  and  a  hi^ 
of  paper,  which  was  duly  subscribed,  and  side-scribed  oy  the  husband,  but 
i>y  the  wife  only  subscribed,  in  respect  of , several  circumstances  astructinA 
the  verity  of  the  deed. 

*  i)icT.  No.  \&S.  p.  16>919^ 

4-T' 


!ft).^ 


No.  21.- 


No.  22. 


No.  S9. 


No.  24. 


Wf*.%6^ 
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t749.    June  2.        Babbara  Akgus  offainst  Ds  Colt. 

A  BOND  of  c0rrob(»ratioD)  with  a  cautioner,  reciting  the  principal  bond 
and  sum  fuHy,  but  omitting  by  oversigbt  to  repeat  tlie  principal  scmr  in 
the  obliging  clause,  and  contaimng  the  usimI  penahy,  .caonrespondii^  ta 
one~Mhof.  the  {»rincipal  »un^  aad  anniialrait,  jms  uotfmA^tBxsdmg  A^ 
omission,  found  binding  on  the  cmtioner  finr  the  principal  sum,  ISth 
January  1749.  Altered  Junife  2d»  and  the  cautioner  found  not  bound.  (See 
DicT.  No. -824.  p.  17,0404 


1749.    June  2.      Sinclair  against  James  Caddel,  Upholsterer. 

A  coNTEACT  betwixt  an  upholsterer  and  his  joumeyman  for  three  years 
service,  not  being  on  stamped  paper,  and  the  writer  not  designed,  was 
therefore  found  null ;  but  he  having  performed  the  first  year,  and  beguB 
the  second,  he  was  found  obliged  to  complete  that  second  year. 


1 749.    July  22.        PiGKEN  againnt  Janet  Cro«bix. 

No.  25.  A  DISPOSITION,  of  au  adjudication  by  one  who. could  not  writer  andcomi 

monly  did  not  subscribe  more  than  the  initial  letters,,  beuig  subscribed  ad 
kmgum  on  the  several  pages,  but  very  unskilfully,  for  idl  the  kttan  were 
capital  letters,  was  quarrelled  by  his  son  r  and  a  joint  prooTbeii^  aHowedt 
the  son  proved  his  use  of  subseribin^  as  above ;  and  the  defimders  proved 

» 

that  he  actually  subscribed  this  deed,  his  name  being  written  in^eapital 
Otters  on  a  papa:  apaxt^  which  he  copied  after ;  and  it  was  proved  tiiast  h0 
shewed  thii»  deed  to  several  as  subscribed  by  him.  The  Ooiyrt  «utamed 
ttie  deed^  though  the  Presidsnt  seemed^  to  thhdc  that  notaries  wtireneoei^ 
saiy,  aod  that  th^  sustaining  such  deeds  would  destrc^  the  iadiieet  manner 
of  improbation,  22d  July  1749.  But  doth  Noxember^  (wrhai  I  was  in  the 
Outer- House)  they  altered,  and  reduced  the  disposition.  Vtde  contra  9th 
February  1739,  Andersons  and  Annan  ag&insl  Stradian,  voce  Testament. 
(See  Dict.  No.  28.  p.  16,814.), 


■^  ■■■»ji»i  ' ■  »■ ' ' » I ^— ^^.■^— »^" 


J751-    January  9;  .; 

John  Falcqnee  of  Phesdo  against  ABfixrrmiOT  of  Fbrchm>  and  Othebs. 

SuKDKT  bonda,  granted  at  different  times,«  some  one,  some  two  months 
before  her  deaths  by  a  lady  94  years  of  age,  so  blind,  that  she  could  not 
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read,  and  so  paralitic  that  she  couM  not  subscribe  her  name  without  help,  ^^'  ^^ 
all  these  bonds  bearing  to  be  signed  by  herself  without  any  notar}%  were 
quarrelled  by  her  son  and  heir ;  and  it  was  proved,  that  in  granting  com- 
mon receipts  to  tenants,  she  wag  forced  to  take  the  assistance  of  her  sou-m- 
law  to  leadi  or  to  hold  her  hand ;  and  as  to  ^he  bonds  quarrelled,  some  of 
the  witnesses  said  that  he  hekl  her  by  the  wrist,  others  that  his  hand  was 
upon  hers»  others  that  he  only  held  tte  end  of  the  pen.  None  of  the  wit- 
nesses heard  the  bonds  read  to  her ;  but  she  sdd  to  them  that  these  papers 
had  been  read  to  her,  and  therefore  she  desired  them  to  witness  her  sub- 
scription ;— rwhereby,  as  she  was  so  blind  that  she  could  not  read  them 
herself,  it  did  not  appear  to  us  whfit  had  been  read  to  her,  perhaps  papers 
of  «  diflerent  nature,  or  bonds  &r  differ^it  sums,  or  to  different  persons  i-^ 
therefore  we  unanimously  reduced  them  alL    (See  Dict.  No.  24.  p.  16^817.) 


nss.    March  9.     Ai.ekandee  Durie  against  John  Dukie. 

A  DISPOSITION  of  a  smaU  bit  of  ground  having  been  si^ed  by  an  iUi- 
*  terate  countryman  before  the  witnesses*  names  and  dedgnati(His  were  in- 
sarted^  he  signed  so  dose,  that  the  writer  was  obliged  to  fill  them  up  in  a 
much  smaller  characfeer  than  the  rest  of  the  deed,  and  to  make  two  or  three 
abort  fines  paralld  witb  the  party*s  subscription  on  the  left  hand,  but 
above  ^e  witnesses'  aabseriptions,  and  there  seemed  to  have  been  two  or 
thpee  wMda  of  theoiiginal  deed  erased  to  make  the  more  room.for  the 
fillii^  up  these  names  and  designations,  but  which  could  be  none  other 
tibm  the  us«al  weirds  of  style.  This  deed  was  objected  to  as  null  by  the 
wt  1681 ;  butas  tiboe  was  no  doubt  of  the  deed^s  being  truly  signed,  and 
that  puiwiaQt  to  a  solemn  transaction,  and  several  other  deeds  signed  pur- 
suant to  the  same  tratisaction,  the  Court  repelled  the  objection.  (Sed  qui- 
buidam  renitemHbug^  viz.  Drummore,  Strichen,  Kilkerran,  Karnes.)  (See 
DiCTU  No.  175,  p.  16,9S6.)  » 


No.  27. 


1758.    July  21. 

U&QUHAET  of  Meldrum  against  The  Officers  of  Statje. 

The  objection  that  the  witnesses  to  Sir  Robert  Innes's  subscription  were 
not  designed  sustained  against  a  contract  betwixt  the  King>  the  Bishop  of 

4T2 


I*l-.«8. 
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Kessy  and  him,  in  1694  aod  1687,^  aJ3  we  had  done  befive,  22d  NoTember 
11  ^ff,  Duke  pf  Pouglas  agaili^t  Creditov&,of  LitdegiU,  Now  11.     Vide  Pa^ 

TIiPKAG£,  No.  7.  , 

See  Anderson  and  Annan  agaitist  StraQhan,  9iix  Febmsiy  I  iS9^  voce 
Testament*  ' 

See  Dick  against  Cassie,  17th  Novepaber  1787,  vocf  Peesumwiok. 

See  Beank  Writ. 

'  See  Gainer  ag^ih^t  WsiHiftoe^  Sjith  Jtine  174?^  voee  PuBtic  Officer 

See  Notes. 


J 
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WRONGOUS  IMPRISONMENT, 


1736,    Jkdffai,  NtfoefifSber^B. 

Campbell  ogainst  Ram&ay,  Bailie  of  Kelso. 

Is^RisoNMSNT  fbund  illegal  and  c^ressiTe,  fmd  tfie  Bailie  who  eom* 
mittedi  fimnd  lutble  in  damages,  but  not  in  the  pains  of  the  act  1701,  be^ 
eauBe  it  was  upon  a  signed  infoination.    (See  Dior.  No.  5..  p.  17,067.) 


No.  I 


1786*    Decewher  14.       Patehsox  against  Anderson- 

An  overseer  of  trades  committing  one  to  pmon,.  and  distammg  hinr 
there  without  any  written  warrant  of  commitment^,  and  without  any  signed, 
information,  liable  in  the  pains  of  the  act  1 701 ,  thotegh  he  be  neither  Ma- 
gistrate nor  Judge,  because  he  acted  as  a  Magistntte..  (See  Dict.  No.  & 
p.  17,069.) 


No.  2., 


1737.    FfiJ^mory  24.        Ralph  Rogee«  against  IXis^^yiY.. 

The  act  1 701  does  not  extend  to  proceedings  in  the  Court  of  Session,  as 
had  been  often  found  both  in  forgeries  and  fraudulent  •bankruptcies,  as 
Munro  of  Navarry,  HaKburton,  and  Philip  Pack,  and'  a  forger  of  bank- 
notes. But  upon  consent  of  the  Advocate  and  private  party,  they  admitted 
to  bail  one  Penny,  accused  of  forging  a  bill,,  on  ceMiXon  jvdicio  sisti,  iindec* 
the  pain  of  200a  merks,.  and.  the  party's  damages. . 


No.  a:. 


1TS7:    Juhf  12;.  November  22: 

StTTHEBLAND  aguiflSt  SlK  J  AMES  SlTCCLAIB.. 

SkE  Jambs  SivthMm  <if  I>unbw^;  n  hfoton  or  Justin  of  Peoee^  w^ 
friaottfid  a  •  man  witihoKi  warnuil  or  i0fcnoiiti0ii»  in  his^  owm  houm,  and 
ttutUir  teetered  kwr  witk  »|ie%.  msk  atiM^rwise  afeused  Un«r~Tlie  LwdB 
found  him  guilty  of  wrongous  imprisonment,  fijMdi  hifli  kk.  L^Mft  Soala, 


No.  *. 


# 
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•X. 

No.  4.  and  40  merks  for  four  days  imprisonment,  and  in  about  L.1900  Soots  <f 

damages,  which  last  they  restricted  to  2000  merks,  if  he  paid  within  the 
days  of  the  charge,  and  declared  him  incapable  of  public  trust,  in  tarms  of 
the  act  1701,  * 


No.  5. 


No. «. 


^MOk^aiM^iMa^ 


1 739.    June  26* 

Neill  in  Hillhead  offatnst  George  Mill£e>  and  Othees* 

The  act  1701  is  suffidently  obtempered,  if  tlie  wairaat  of  comHutment 
proceeds  iipon  a  signed  infcnination^  though  it  faeago^d  m^  by  the  fov 
imrator-Fiscal,  and  though  he  agned  it  oaij  m  dbedienee  to  the  ovder  of 
that  same  Judge,  and  tliough  the  infiniiiiition  expressfy  bear  iff  ;<«*fer  Che 
Lords  thought  that  the  Procuntor-FiaQal,  as  well  as  the  Jiidge^.  iii%fat  b(Bf 
liable  in  damages  if  the  infinmation  was  veKatioys.-^iV.  B.  fai  Au  process, 
the  Lords  generally  thought,  that,  in  some  eases,  a  Judge  flight  give  a 
warranted  imprisonment  without  a  signed  inf(mnatioii,  viz.  wli^iit  ft 
ff^ied  eo!  prvpria  sdentia.  he  having  seen  die  crime  oomimttad.  and.  he 
expresses  that  in  his  wairant  2i%,  That  wfaesre. the  Judge  did  not  see  the 
crime  committed,  apd^he  knows  it  only  by  rumour  or  rqx)zl^  he  may  give 
a  warrant  to  seize,  and  bring  before  himself  in  order  to  examination^  and 
may  likewise  detain  in  custody  till  a  preoognitioii  be  taken,  if  it  csCQ  be 
soon  done ;  and  if  he  cannot  othowise  be  safely  detained,  that  he  may 
commit  him  to  pison  till  the  preedgnition  be  taken.  Stio,  Almost  all 
agreed,  that  where  a  warrant  of  imprisonment  is  given  r\ot  tar proprm 
scientia^  but  upon  inibrmation,  whether  oral  <Nr  written^  it  is.  not  ^idugfa 
that  the  warrant  express  the  cause  of  imprisotiment,  but  thait  to  bbtemper 
the  act  of  Parliament,  there  misst  idso  be  a  signed  information.   • 


1789.    Nevanber  22.  ' 

•  ^  • 

RoBiESOK  €igainstMAJOK  Hamilton  of  Ra^^odi,  and  Majoe  Rdeeetson^ 

Two  Justices  of  Peace  having  committed  a  man  and  his  wife  to  prisoi^ 
without  either  signed  informations,  or  a  written  wiurant  at  the  bc^ginnm^ 
for  suspicion  of  a  small  theft,  aad  used  them  cruelly  in  pmon,  thrc^atening 
both  with  immediate  whipping,  without  trial  or  proof ;— the  Lords  de- 
murred whether  this  fell  under  the  act  1701,  because  it  exempts  pickery 
and  thieving.  But  for  the  op^^ession,  they  found  both  jointly  liaMe  to 
the  pursuers  in  L.80  sterling,  and  one  of  them  ^^tiotiTa  liable  in  L*50 
staling  more  of  damages.    .  .  ,       ^        .      ^ 


J 
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1742.    Jvly  I.       Sinclair  o^twfMJ  Sia  James  SiKCLAiB. 

4  • 

1 

Wrongous  Imprisonment^  though  in  pHvato  carcere,  fisJls  under  the 
act  1701 ;  but  the  statutory  penalties  cut  off  by  the  triennial  prescription 
mentioned  in  that  act ;  but  not  the  pursuer's  damages  by  the  loss  of  his 
limbs  through  cruel  usage ;  and  these  damages  modified  to  L.SJO  sterling. 
See  No.  4,  •  ' 


174**.    Naoemba^  22.      Rerr  against  Orr  and  Fumon: 

In  ike  trial  c£  forgery,  Kerr  against  Qrr  and  Fulton,  a  clear  proof  being  ' 
pravidentially  come  out  agiunst  Kerr  of  subornation  of  perjury,,  we  com* 
mitted  lum.  tUl  the  trial  should  be  finished.  But  Ken*  applied  to  be  ad* 
mitted  to-bail  on  the  act  1701.  N<Hie  of  us  seemed  inclined  to  set  Imu  at 
liberty )  if  .we  cbuld  awnd  it ;  but  we  greatly  difiered  whether  that  act  ex^ 
tended  to  trials,  of  that  kind,  in  this  Courts  and  the  above  judgment,.  24th 
February  1187>  jRc^ers  against  Aenny,  No.  S,,  supre^  was  quoted*.  How« 
ever*  it  earned  te  admit  Iiim  to  baiL.    See  No..  ] ,  voce  Wit.N£S8., 

\*  Kerr  pursued  improbati<m  of  a  bill  and  baeL-bond,  granted  by  him- 
to  these  two  pecsons   (Qrr  and  Fulton)  severally,,  mid  witnesses  being 
adduced  by  the  pursufixs,.  Wilsoa  and  one  Mattliew  Follook  were  examined^ 
and  affirmed  the  deeds*    Thereafter  Kerr  brought  ^witnesses  before  tlie 
Ordinaries  on  the  witnesses-for  praving  that,,  after  tiieir  depositions,  Wilson« 
owned  himself  peijured,  and  that  he  was  wiUing,  if  called,  to  own  it,  and 
that  he  had  foiged  both  writis;'  and' Kerr  gave  ih.a  petition  to  the  Court,, 
containing  a  declaration  by  Wilson,  to  the  same  efS^t;  and  tliat  Pollock 
would  concur,  v/ith  him,,  if  we- would-  grant  a.  protection.    This  was  adviscfl 
with  shut  doors,,  and  instead  of  granting  protection,,  (which,  we  could  not,^. 
uor  would  not),  we  granted  uunmary  w^arrant  to  ajyireliend  both,,  and  to 
bring  them  to  Court,  and  entrusted  the  execution  to  the  Lord  Advoc^ite. 
Pollock  was  surprise  and  brought  in>.  but  Wilson. escaped..   Pollock  was 
made,  with,  the  utmost  difficulty,  to  speak  the  truth,  but.  his  oath,  resolved 
in  non  memini,  till-,  a  letter  happened  to  be  shewn  him  that  had  been 
written, to  him  by  Kerr  in  L741,. concerning  some  questions  between  thenu> 
and.  wluch. Pollock,  had  put  in  his  agent- s  hands,  who  happens  now  to  bci 
agent  for  one  of  tiie  defenders ;  and  afler  that  letter  we  at  last  discovered 
the  truth,  whifeh  was,  that  Kerr  had  corrupted  and  bribed  Wilson  (and  in 
sooie  measure  hitaseKalsoX  and  condescended. on  two  other  persons  besides. 


No.  7. 


No.  S. 
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No.  8.  himself,  who  were  employed  in  corrupting  him,  whereof  one  was  the  pur- 

suer's own  brother,  and  the  oth^  the  witness's  In-othef.  We  immediately 
gave  warrant  to  bring  in  these  two  witnesses.  The  pursuer's  brother  wits 
also  taken  by  surprise,  but  the  other  (Andrew  Pollock)  escaped  from  Beith, 
hnt  was  very  accidentally  taken  in  the  tolbooth  of  Edinburgh ; — and  both 
being  examined,'  they  behaved  so  a^r  the  Court  found  necessary,  for  their 
prevarication,  to  comitiit  them  to  prison,  the  one  for  10  days,  and  the 
other  for  1 4  days.  But  after  all,  they,  though  wath  the  utmost  reluctancy, 
tended  to  confirm  what  the  first  witness  had  said.  Upon  the  examination 
of  the  first  witness,  Kerr  was  committed  to  prison  till  next  day,  And  next 
day  he  was  committed  till  the  trial  should  be  finished.  This  was  upon  the 
'  1 7th,  and  yesterday  Kerr  applied  to  be  admitted  to  bail  upon  the  act 
1701,  and  we  took  to  this  day  to  consider,  whether  that  act  extended  to 
this  case  ? — ^in  which  point  we  greatly  differed.  Amiston,  Dun,  and  Kil- 
kerran,  were  clear  that  the  act  extended  to  this  Coiut.  The  Fuesident^ 
iDrummore,  and  I,  were  as  dear  of  the  other  side*  Justice-Clerk  proposed, 
instead  of  putting  the  question  on  Ihe  power  of  the  Coiut,  to  put  the 
question  only,  wliether  to  admit  the  Petitioner  to  bail  ?  The  President 
said,  that  if  tlie  Court  were  not  limited,  he  believed  ^ey  would  not  in- 
cline to  bail  him  \  and  I  believe  we  all  thought  so.  But  it  was  agreed  to 
put  the  question  as  the  Ju8tice*Clerk  proposed ;  and  it  carried  by  a  great 
majority  to  admit  him,  which,  in  fact,  was  overturning  the  judgment 
*4th  February  1 7S7,  Ralph  Rogers  against  Renny,  No.  S,  supi^a. 


No.  9* 


1 74^7.    Pecemhcr  3* 

Jean  Symonds  ugaimt  The  Magistbates  of  MoKTmosii* 

A  WOMAN  imprisoned  by  the  Magistrates  of  Montrose,  and  then  turned 
out  of  town  with  tuck  of  drum,  sued  the  Magistrates  for  wrongous  im- 
prisonment, oppression,  &c.  But  though  there  was  no  formal  trial  or  sen- 
tence  in  writing,  nor  no  written  w^arrant  of  commitment,  yet,  as  upon  the 
proof  it  appeared  that  the  sentence  was  materially  just,  Uttd  that  it  pro- 
ceeded on  a  general  search  through  the  town  of  stealers,  or  resetters  of 
small  parcels  of  stolen  malt,  whereof  several  were  discovered,  and  amdfng 
the  rest,  the  woman,  against  whom  it  was  proven,  and  in  effect  adoiow- 
ledged  by  herself,  and  the  declaration  taken  down  in  writing,  but  never 
signed  nor  preserved ;  therefore  the  Court  thought  there  was  so  just  cause 
for  this  process,  and  assoilzied* 

See  NoT£9. 
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